
 
FROM:   Dave Gilbert, Administrative Law Judge 
 
DATE:    November 17, 2008 
 
RE:    Docket 08-0175 
 

Citizens Utility Board, Citizen Action/Illinois and AARP 
   -vs- 
Illinois Energy Savings Corp. d/b/a U.S. Energy Savings 
Corp. 
 
Complaint pursuant to 220 ILCS 5/19-110 or 19-115. 

 
ADMINISTRATIVE LAW JUDGE‟S RULING 

 
 On September 18, 2008, the Respondent in this proceeding, Illinois Energy 
Savings Corp., Inc., d/b/a U.S Energy Savings Corp. (“US”) filed a Motion to Dismiss the 
initiating Complaint filed by the Citizens Utility Board (“CUB”), Citizens Action/Illinois 
(„CAI”) and the AARP (collectively, Complainants).  The principal ground for dismissal 
asserted in the Motion is that CAI and AARP lack standing to pursue the Complaint 
before the Commission. 
 
 On September 30, 2008, CAI and AARP filed a joint Response to the Motion, 
recommending denial.  US filed a Reply in support of the Motion on October 7, 2008. 
 
 The Complaint alleges that IESC has violated the Alternative Gas Supplier Law, 
220 ILCS 5/19-101 et seq., which is a part of the Illinois Public Utilities Act (“Act”), 220 
ILCS 5/19-100 et seq., the Illinois Consumer Fraud and Deceptive Business Practices 
Act, 815 ILCS 505/1 et seq., the Illinois Deceptive Trade Practices Act, 815 ILCS 510/1 
et seq., the supplier Standards of Conduct tariffs for both Peoples Gas and Nicor Gas, 
and the prohibition against unreasonable liquidated damages developed in the Illinois 
Courts.   
 
 In the Motion, US contends that AARP and CAI lack standing because “they 
have failed to demonstrate a sufficient stake in the outcome of this action.”  Motion at 4.  
According to US, these complainants have not alleged damage to themselves or any of 
their members, and have not shown some other cognizable interest in the purportedly 
unlawful conduct asserted in the Complaint.  Moreover, US maintains, the generalized 
public interest concerns of AARP and CAI are adequately represented by CUB, an 
organization created to advance the interests of retail energy consumers. 
 
 CAI and AARP jointly reply that they satisfy any standing requirement contained 
within Section 10-108 of the Act, 220 ILCS 5/10-108, that US has waived its opportunity 
to present the Motion by filing it later than allowed under applicable rules, and that US 
failed to support factual assertions in the Motion with required affidavits. 
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 WAIVER  
 
 AARP/CAI argue that, although US did not plead the Motion under Section 2-619 
of the Illinois Code of Civil Procedure1, the Motion is nevertheless governed by that 
provision and US has failed to satisfy its requirements.  Response at 4.  Therefore, 
Complainants aver, US has waived its opportunity to present a Motion under Section 2-
619.   
 
 The Complainants do not establish that Section 2-619 is applicable to this 
proceeding.  While that provision, and cases interpreting its text, may have persuasive 
value, it does not determine the procedural requisites for motions in Commission 
complaint cases.  The procedural requirements for such motions are set forth in Section 
200.190 of the Commission‟s Rules of Practice2.  Unlike Section 2-619, which concerns 
certain dismissal motions that must be made “within the time for pleading,” Section 
200.190 does not specify when a dismissal motion may be presented.   
 
 Instead, motion practice in Commission proceedings is subject to the “Standards 
for Discretion” in Section 200.25 of the Commission‟s practice rules, which requires that 
an Administrative Law Judge (“ALJ”), acting on behalf of the Commission, exercise 
discretion in a manner that accomplishes the goals of that section.  Those goals include, 
in subsection (b), fair treatment for parties appearing in Commission proceedings.  
Subsection (b) provides that “parties that do not act diligently and in good faith shall be 
treated in such a manner as to negate any disadvantage or prejudice experience by 
other parties.”   
 
 In this instance, US acted diligently and in good faith.  It received data responses 
pertinent to standing from AARP and CAI on, respectively, September 8 and 17, 2008.  
Motion, Ex‟s D & E.  US filed the instant Motion on September 18, 2008.  This course of 
conduct shows that US proceeded expeditiously and reasonably, first testing 
Complainants‟ status through data requests, then promptly filing its Motion. 
 
 AFFIDAVITS 
 
 AARP and CAI stress that US failed to support the Motion with affidavits when it 
was filed.  As this Ruling has already concluded, the affidavit requirement in Section 2-
619 is not applicable to Commission practice.  However, as the Complainants correctly 
assert, subsection 200.190(c) similarly mandates that “[m]otions based on matter which 
does not appear of record shall be supported by affidavits.”  Insofar as the Motion is 
based on information that US derived from Complainants‟ data responses, affidavits are 
necessary in order for that information to be considered in support of the Motion.   
 
 US filed an affidavit with its Response on October 7, 2008.  That affidavit 
provides the foundation for the factual assertions in US‟s exhibits.  Subsection 

                                                 
1
 735 ILCS 5/2-619. 

2
 83 Ill. Adm. Code 200.190. 
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200.190(c) does not state that a motion and supporting affidavits must be filed at the 
same time (although that would be preferable).  Rather, that subsection precludes the 
Commission or its ALJ from taking action without a supporting affidavit.  Since US‟s 
affidavit was filed in advance of this Ruling, it can be used for the purpose of deciding 
the present Motion.   
 

The only remaining issue, then, is fairness to Complainants.  Would their 
Response to the Motion have been different if the affidavit had accompanied the 
Motion?  That appears unlikely, since Complainants marshaled the available legal 
arguments in their Response and would have had no basis for challenging the factual 
legitimacy of their own sworn data responses.   
 
 MERITS OF THE MOTION 
 

The Commission‟s Rules of Practice require, for any formal complaint, “a plain 
and concise statement of the nature of each complainant‟s interest and the acts or 
things done or omitted to be done in violation, or claimed to be in violation, of any 
statute.”  83 Ill. Adm. Code 200.170(c) (emphasis added).  In paragraph 17 of the 
Complaint, CAI asserts an interest in US‟s alleged acts and omissions.  Whatever the 
sufficiency of that interest (discussed below), CAI has at least attempted to comply with 
subsection 200.170(c).  In contrast, AARP articulates no interest at all on the face of the 
Complaint.  AARP has thus failed to satisfy the requirements of subsection 200.170(c).   

 
Does AARP‟s deficiency under subsection 200.170(c) constitute a lack of 

standing to pursue the instant Complaint?  No party cites any precedent demonstrating 
that the principles of standing developed in litigation before the judiciary also govern 
administrative proceedings under the Act (or any other statute establishing an 
administrative agency).  However, when the Commission promulgated Part 200 to 
implement Section 10-101 of the Act (particularly, the final paragraph of that statute), it 
elected to require the foregoing statement of interest from a complainant.  This is 
consistent with the interest required of a litigant in order to have standing before the 
judicial branch: 

 
…the party seeking the declaration must be 'interested in the 
controversy.' [Citation omitted.]  The word, 'interested' does 
not mean merely having a curiosity about or a concern for 
the outcome of the controversy. Rather, the party seeking 
relief must possess a personal claim, status, or right which is 
capable of being affected.  [Citations omitted.]  The dispute 
must, therefore, touch the legal relations of parties who 
stand in a position adverse to one another. 

 
Underground Contractors Ass'n. v. City of Chicago, 66 Ill. 2d 371, 375-76, 362 N.E.2d 
298, 301 (1977). 
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The Commission has treated the standing requirement as applicable to its own 
proceedings, although its rationale has not always been explicitly explained.  E.g., 
ACORN v. Peoples Gas, Dckt 01-0317, Order, Nov. 19, 2001; Local Unions (IBEW) v 
Ameren Energy Marketing Co., Dckt. 03-0780, Order, Aug. 18, 2004. 

 
Accordingly, the ALJ concludes that subsection 200.170(c) is, in effect, a 

standing requirement equivalent to the requisite “real interest” described in 
Underground Contractors Ass'n., above.  Since AARP has not asserted such a real 
interest in the Complaint, it cannot go forward on the present pleadings.  Instead, AARP 
will be allowed opportunity to amend the Complaint to state its subsection 200.170(c) 
interest (that is, an interest consistent with the principles in Underground Contractors 
Ass'n. and the additional discussion in this Ruling, below).  If AARP does not adequately 
utilize that opportunity, it will be dismissed as a complainant in this docket. 

 
With respect to CAI, the issue is whether that entity‟s asserted interest is 

sufficient to satisfy the standing requirement the Commission embedded in subsection 
200.170(c).  To resolve this issue, it is necessary to identify the entity or person(s) for 
whom CAI purports to act in this proceeding – itself, its members or the persons 
ostensibly affected by the purportedly unlawful conduct alleged in the Complaint.   

 
CAI is an Illinois nonprofit corporation. Complaint, para. 2.  It does not charge 

that any of the misleading marketing practices alleged in the Complaint affected CAI in 
its own right.  Instead, it asserts on the face of the Complaint that it has “received calls 
concerning the activities of [US]” and has referred those callers to CUB. Complaint, 
para. 17.  It further avers, “on information and belief,” that some of the consumer 
complaints described in the Complaint were “by members of [CAI] or are the callers that 
[CAI] referred to CUB.”  Id.  CAI states in the Complaint that it does not “maintain a log 
for such calls.”  Id.  It confirms that assertion in a communication from its counsel to US.  
Motion, Ex. E.  In the latter document, CAI also refers to “emails it received concerning 
[US].” 

 
As the Respondent here, US bears the burden of proving that Complainants lack 

standing.   Greer v. Illinois Housing Development Authority, 122 Ill. 2d 462, 494, 524 
N.E. 2d 561, 575 (1988).  With respect to the information pertinent to the Motion 
(derived from the Complaint and US‟s verified exhibits), US has shown that there are no 
pleaded or verified facts that could demonstrate that any calls CAI received were from 
its own members, or that any of the persons that CAI referred to CUB did, in fact, 
contact CUB.  Therefore, there are no pleaded or verified facts that could demonstrate 
that any of CAI‟s members are among the persons affected by the misleading practices 
specified in the Complaint.  Regarding non-members, even if there were pleaded or 
verified facts that could demonstrate that CAI‟s referred callers did, in fact, contact CUB, 
there are no pleaded or verified facts that could demonstrate that the non-member 
callers have authorized CAI to represent them or otherwise pursue their interests in a 
complaint proceeding.  CAI‟s interest, then, is a general interest in removing unfair and 
unlawful sales and marketing practices from the retail gas supply market.  In essence, 
CAI is prosecuting a class action complaint on behalf of persons purportedly affected by 
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US‟s alleged misleading marketing behavior.  However, class actions are prohibited 
before the Commission.  83 Ill. Adm. Code 200.95.  Thus, CAI has not asserted a 
cognizable interest, within the meaning of subsection 200.170(c), that would enable it to 
pursue the instant Complaint. 

 
To be clear, CAI does not lack standing because it is asserting “associational 

standing” on behalf of CAI members.  Associational standing is contemplated by 
Section 10-108 of the Act3, which provides:  
 

Complaint may be made by any person or corporation, 
chamber of commerce, board of trade, or any industrial, 
commercial, mercantile, agricultural or manufacturing 
society, or any body politic or municipal corporation…setting 
forth any act or things done or omitted to be done in 
violation, or claimed to be in violation, of any provision of this 
Act. 

 
Assuming the term “corporation” (including a non-profit corporation) must be read as co-
equal to the specific associations listed in the statute (i.e., commercial societies, etc.), it 
follows that associations can pursue complaints before the Commission on behalf of 
their members.   
 
 Moreover, even if the judicial standards for associational standing were 
applicable to the Commission‟s administrative proceedings, CAI might well have 
satisfied those standards if its own members were among those affected by US‟s 
purportedly unlawful practices.  As US recites in the Motion, the judicial test for 
associational standing asks whether the association‟s members themselves would have 
standing, whether the association seeks to protect an interest germane to its purposes 
and whether the participation of individual members is essential to the litigation.  Motion 
at 4, citing International Union of Operating Engineers Local 148 v. Illinois Dept. of 
Employment Security, 215 Ill. 2d 37, 828 N.E. 2d 1104 (2005).  Assuming a CAI 
member were purportedly subjected to the marketing behavior alleged in the Complaint, 
that member would presumably have standing to complain on her or his own behalf.  
 
 Also, CAI does not lack standing because it failed to assert damage to itself or its 
members.  Section 10-108 provides that “[n]o complaint shall be dismissed solely 
because of the absence of direct damage to the complainant.”  Indeed, there is no 
provision in the Act that authorizes the Commission to award damages.  The 
Commission is both a quasi-legislative and quasi-judicial body empowered to oversee 
energy providers (including ARES), not to compensate damaged parties4.  Thus, it is 
sufficient that a complainant has a personal stake, or “real interest,” in the alleged 

                                                 
3
 220 ILCS 5/10-108.  CAI and AARP contend that the instant Complaint was brought under Section 10-

108, Response at 2, although the Complaint itself does not say that.  Arguably, the Complaint could also 
have been brought under 220 ILCS 5/19-120(b). 
4
 However, under the Act, parties allegedly damaged by energy providers can seek damage awards from 

the judiciary.  E.g., 220 ILCS 5/5-201. 
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wrongs of the respondent (derived, for example, from the receipt of misleading 
marketing materials), with or without compensable injury.  
 
 Like AARP, CAI will also be allowed an opportunity to amend the Complaint to 
assert an interest cognizable under subsection 200.170(c), as interpreted in this Ruling.  
If CAI fails to adequately do so, it will be dismissed as a complainant.    
 
 SUMMARY & NEXT STEPS 
 

The Motion to dismiss AARP and CAI as complainants is GRANTED.   
 
AARP and CAI are hereby granted, sua sponte, LEAVE TO AMEND the 

Complaint in the manner prescribed in this Ruling.   Any such amendment must be filed 
and served before the close of business on the 10th business day following the service 
of this Ruling. 

 
During the 10-day amendment period, AARP and CAI shall continue to be served 

with any documents filed by any other participant in this proceeding.  No dismissal order 
will be presented to the Commission by the ALJ during that time; thus no final order, 
within the meaning of Section 10-50 of the Illinois Administrative Procedure Act5 will be 
issued by the Commission during that time.  AARP and CAI will, therefore, remain on 
the service list in this proceeding. 

 
In the event that AARP and CAI amend the Complaint during the allotted time, 

nothing in this Ruling is intended to preclude US from presenting another dismissal 
motion. 

 
In the event that AARP and CAI do not amend the Complaint during the allotted 

time, CUB must declare, by the close of business on the 12th business day following the 
service of this Ruling, whether the testimony filed thus far on behalf of AARP and CAI 
will be adopted as testimony on behalf of CUB.  Such declaration shall be 
communicated to all parties and the ALJ within the time allotted.   

 
Also in the event that AARP and CAI do not amend the Complaint as allowed, 

CUB must declare, by the close of business on the 12th business day following the 
service of this Ruling, whether counsel appearing in this docket on behalf of AARP and 
CAI will be authorized to represent CUB in this proceeding.  Such declaration shall be 
communicated to all parties and the ALJ within the time allotted.   
 
 
DG:fs 

                                                 
5
 5 ILCS 100/10-50. 


