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M E M O R A N D U M________________________________________________ 

 

TO: The Commission 
 

FROM: Larry Jones, Administrative Law Judge 
 

DATE: October 30, 2008 
 

SUBJECT: Illinois Power Agency (“IPA” or “Agency”) 
 
 Petition for Approval of Initial Procurement Plan. 

 

STATUS: The IPA filed its revised plan on October 21. Objections 
were filed by Commonwealth Edison Company (“ComEd”), 
Ameren Illinois Utilities (“Ameren”) and the Commission 
Staff (“Staff”) on October 27. 

 

ISSUE: Under Section 16-111.5(d)(3), the Commission “shall 
determine whether a hearing is necessary.” The IPA, 
ComEd and Ameren recommend that no hearings be 
required. Staff recommends that a hearing be held. No other 
parties have weighed in on this question. 

 

RECOMMENDATION: That the Commission determine that hearings are not 
necessary.  

 

 

Introduction 
 
Section 16-111.5(d)(2) of the Public Utilities Act (“PUA”), 220 ILCS 5/16-111.5, 

requires the Illinois Power Agency to “prepare” a procurement plan (“prepared plan”), 
which is to be posted on the IPA and Commission websites.  Comments on the 
prepared plan are to be submitted by interested entities “to the [Illinois Power] Agency”, 
for review by the IPA.  The IPA is required to make revisions as necessary, based on 
the comments submitted to it, and then to “file” the plan as revised with the 
Commission. 

 
After receiving numerous comments, the IPA filed its revised plan (“revised plan” 

or “plan”) on October 21, 2008, along with a petition requesting approval of it. According 
to the IPA, there were several “primary areas” where it modified the prepared plan in 
response to the comments. (Petition at 3) 
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The revised plan outlines a procurement strategy, utilizing a Request for 
Proposal bid process to meet “residual” load requirements not already under contract, 
starting with the period of June 2009 through May 2010.  For that period, such residual 
volumes represent 28.88% and 30.42% of load for ComEd and Ameren, respectively. 

 

“Objections”; Determination Regarding Necessity of Hearing 
 
Section 16-111.5(d)(3) of the PUA provides, in part, “Within 5 days after the filing 

of the procurement plan, any person objecting to the procurement plan shall file an 
objection with the Commission.” Within 10 days after the filing, the Commission “shall 
determine whether a hearing is necessary.” 

 
On October 27, “objections” were filed by ComEd, Ameren and the Staff. No 

other objections were filed. 
 
With regard to whether a hearing is necessary, the IPA, in its filings made 

October 21, urges the Commission to determine that a hearing is not necessary. 
(Petition at 6)  In its filing made on October 27, ComEd agrees with the IPA that 
hearings are not necessary, as does Ameren. 

 
In its objections, Staff cites concerns about several issues, although Staff 

observes that these remaining concerns are less significant than those that have 
already been addressed by the IPA. (Objections at 2) 

 
Regarding the hearing question, Staff contends that a hearing should be held in 

order to allow modifications to be made to the plan based on factual matters, and that it 
would depart from typical Commission practice to issue a substantive decision without 
holding hearings and taking evidence. (Objections at 7-8) Staff also says “the 
Commission could direct that a paper hearing be held.” (Objections at 8) In a reply filing 
made October 30, Staff questions how the Commission can enter an order based on 
substantial evidence within the meaning of the PUA, considering that the IPA’s plan and 
petition are not verified. (Staff Reply at 9-11) 

 
In replies filed October 28, the IPA and ComEd again assert that hearings are 

unnecessary, given the number and nature of remaining issues, and have not been 
advocated by any party other than Staff.  Regarding Staff’s comments about the “typical 
practice” of the Commission, ComEd responds that Section 16-111.5(d) of the PUA 
contemplates “a different process” than is found elsewhere in the PUA. (Reply at 3)  As 
noted above, under Section 16-111.5(d) of the PUA, the IPA first considers comments 
submitted to it by interested entities, and then files the revised plan with the 
Commission only after making revisions based on those comments. At that point, 
others may file “objections” with the Commission.  Section 16-111.5(d)(3) requires the 
Commission to enter an order; however, it does not state that either the revised plan or 
the objections have to be verified or supported by affidavit. 
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Recommendation; Deadlines 
 
It is my recommendation that the Commission make a determination that no 

hearing is “necessary.”  No parties other than Staff have recommended that hearings 
be held and Staff is requesting a paper hearing.  Opportunities for input have been 
provided via the submission of comments to the IPA and the filing of objections with the 
Commission in accordance with the statute, and parties will also be permitted to file 
responses to the objections and exceptions to the proposed order. Further, Section 
16-111.5(d) does not appear to require the IPA’s plan or parties’ objections to be 
verified. To require verification, or to reject the IPA’s plan because of a lack of 
verification, seems problematic. If parties wish to make filings in verified form, they have 
been and will be permitted to do so. 

 
The deadline for entry of a Commission order in this proceeding is January 19, 

2009.  While the deadline for making a determination on whether a hearing is 
necessary is subject to interpretation, no party objected to the use of November 3 for 
that purpose. 
 
 
LMJ/lw 


