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Q. PLEASE STATE YOUR NAME AND IDENTIFY FOR WHOM YOU ARE PROVIDING 1 

TESTIMONY.2 

A. My name is Barbara R. Alexander.  I submitted Direct Testimony on August 28, 2008 in this 3 

proceeding.  I am now submitting Rebuttal Testimony on behalf of the Citizens Utility Board 4 

(“CUB”), Citizen Action (Illinois), and AARP (collectively, “Consumer Groups”).  5 

 6 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 7 

A. The purpose of my Rebuttal Testimony is to respond to the testimony of U.S. Energy Savings 8 

Corporation’s (“USESC”) witnesses who served testimony on September 25, 20081, namely, Mr. 9 

Gord Potter, Ms. Frances Findley, Mr. Steven Hames, and Mr. William Nicholson.  I will also 10 

respond to the Illinois Commerce Commission Staff (“Staff”) testimony filed on October 24, 2008 11 

by Mr. Jim Agnew. 12 

 13 

Q. BASED ON THE TESTIMONY SUBMITTED BY USESC WITNESSES, DO YOU HAVE 14 
ANY CHANGES WITH RESPECT TO THE UNFAIR AND IMPROPER MARKETING 15 
PRACTICES THAT YOU IDENTIFIED IN YOUR TESTIMONY AND YOUR 16 
RESULTING CONCLUSIONS AND RECOMMENDATIONS? 17 

 18 
A. No.  I will explore the USESC witness testimony in more detail below, but the witness testimony 19 

on behalf of USESC failed to provide any factual information or evidence that contradicted or 20 

rebutted my findings and conclusions.  In general, the USESC testimony describes their policies 21 

and procedures, but fails to document that those policies or procedures are, in fact, implemented or 22 

that USESC has the necessary management structure in place to assure compliance with its own 23 

                                                           
1  USESC’s testimony was not filed until September 29, 2008. 
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policies and the conditions that govern the certificate granted by the Commission in 2004.  24 

USESC has failed to rebut or explain the significant body of evidence reflected in CUB’s 25 

customer complaints and the analysis of those complaints reflected in my testimony and that of 26 

Mr. Agnew on behalf of the Staff.  Furthermore, the additional information that I have reviewed in 27 

the form of data responses and exhibits from USESC in response to more recent CUB and Staff 28 

data requests only confirms my original findings and supports my overall conclusions.  I note, as 29 

well, that the testimony of Mr. Agnew on behalf of the Staff confirmed my findings and 30 

conclusions. 31 

 32 

Q. PLEASE DESCRIBE HOW YOUR REBUTTAL TESTIMONY IS ORGANIZED. 33 

A. I will review the testimony of the USESC witnesses in response to the overall findings and 34 

conclusions I set forth in my Direct Testimony.  Then, I will discuss any changes to my 35 

recommendations with respect to the licensing status of USESC in light of the Staff’s 36 

recommendations.  As a result, my testimony is organized by the following topics or issues 37 

relating to my investigation of USESC’s marketing and contract activities in Illinois: 38 

• USESC’s marketing practices are at odds with the stated policies and contractual terms and are 39 

generally designed to hide the likely adverse result of entering into a 4- or 5-year fixed price 40 

contract that is, in almost all cases, higher than the prices charged by utilities for regulated 41 

natural gas supply service. 42 

• USESC has charged unfair and unreasonable early termination fees and has applied its 43 

contractual terms for this fee in a discriminatory manner. 44 

• USESC’s testimony does not reflect any analysis or evaluation of the large volume of 45 



 
Consumer Groups Ex. 2.0 3 ICC Doc. No. 08-0175 

 

complaints filed with either the Commission or CUB with respect to USESC’s marketing and 46 

contractual activities in Illinois, nor has the Company provided any detailed information about 47 

complaints it has itself received.  As a result, it appears that USESC turns a “blind eye” to 48 

marketing abuses, misrepresentation, and other unfair and deceptive practices that are reflected 49 

in the large volume of complaints. 50 

• USESC has marketed its contracts in a discriminatory pattern to low-income, elderly and non-51 

English speaking residential customers. 52 

• USESC has failed to implement a proper level of management oversight of its independent 53 

sales agents in Illinois, and therefore lacks sufficient managerial resources and abilities to 54 

maintain its certificate of service authority. 55 

 56 

Q. WITH REGARD TO USESC’S ACTUAL MARKETING PRACTICES AND CONTRACT 57 
TERMS, DID THE USESC WITNESSES PROVIDE ANY EVIDENCE THAT CAUSES 58 
YOU TO CHANGE YOUR CONCLUSIONS? 59 

 60 
A. No.  In general, the USESC witnesses describe their policies, marketing practices and training 61 

materials, but failed to provide any evidence that demonstrates effective managerial oversight of 62 

its sales force or any examination or analysis of actual practices by sales agents in Illinois 63 

whatsoever.   64 

 65 

Q. WHAT IS YOUR RESPONSE TO THE TESTIMONY OF MR. GORD POTTER? 66 

A. Mr. Gord Potter states that he is in charge of regulatory compliance.  Mr. Potter is employed by 67 

Ontario Energy Savings Corp. (OESC is based in Mississauga, Ontario, Canada) and states that he 68 

and OESC provide regulatory compliance duties for all the Energy Savings group of companies 69 
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and partnerships, including USESC in Illinois.  He describes the “chain of command” from a 70 

“regulatory manager” (unidentified) who lives in Illinois, who reports to the VP Regulatory, who 71 

is based in Connecticut, who in turn reports to Mr. Potter in Ontario, Canada.  Mr. Potter 72 

supervises the Corporate and Consumer Relations (CCR) group, which has employees that live in 73 

Ontario and Texas, but have responsibility for handling contacts and complaints from Illinois 74 

customers.  Mr. Potter’s testimony addresses the concerns I raised regarding the high prices 75 

charged by USESC for its natural gas supply contract.  But his testimony does not provide any 76 

analysis undertaken by him or OESC concerning the differential in prices charged by USESC and 77 

the Illinois natural gas utilities at issue in this proceeding.  Rather, he references price comparisons 78 

calculated by CUB and included in the CUB website.  He states that some customers prefer a fixed 79 

commodity price, asserting this is because of “ease of budgeting for a monthly cost that otherwise 80 

can change, sometimes, significantly, from one month to the next.” [Potter at 4]  This conclusory 81 

statement is not supported by any studies, analyses or surveys of customer needs, wants or desires 82 

regarding the cost of their natural gas service.   83 

He also addresses the issue of the premium charged by USESC for offering the fixed rate and 84 

admits that BEGIN CONFIDENTIAL XXXXXXXXX  XXXXXX XXX XXXXXX XXXXX 85 

XXXXX XXXX XX XXXXXXX XXXX XXX XXXXXXX END CONFIDENTIAL2  86 

According to Mr. Potter, customers “are often willing to pay a premium for certainty in their 87 

rates.”  [Potter at 4]  However, Mr. Potter does not offer any basis for this statement, nor any 88 

studies, analyses or surveys demonstrating that customers understand that they are paying more 89 

than the utility’s price, that the USESC price has historically been higher than the utility’s price 90 
                                                           
2  It is not clear why USESC labeled this statement as confidential since the publicly available CUB analysis of 
USESC’s prices compared to the natural gas utility’s supply price clearly demonstrates this fact. 
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over almost the entire term of the 4- to 5-year contracts, or that customers know what premium 91 

they are paying for this benefit.  Indeed, the large volume of complaints and contacts received by 92 

CUB (and, according to Mr. Agnew in the Staff’s testimony, received by the Commission) 93 

indicates that customers are not informed or do not understand that they will most likely pay 94 

higher prices compared to their utility and that the Company’s marketing activities, in fact, fail to 95 

provide the necessary information for most customers to make a rational decision prior to agreeing 96 

to the contract terms.   97 

Mr. Potter generally discusses the Company’s supply arrangements, but fails to provide any 98 

quantification of the premium or “reasonable profit” USESC charges for the long-term fixed rate, 99 

or even specify what he means by “reasonable profit.”Mr. Potter claims that “many of our 100 

customers have experienced savings over the term of their contracts,” [Potter at 6] but he presents 101 

no studies, analyses or any quantification of savings whatsoever to support this statement.  He 102 

references the materials on CUB’s website.  I cited those same materials to support my conclusion 103 

that most customers do not save over the vast majority of months during these 4- to 5-year 104 

contracts.  The fact that neither USESC nor Mr. Potter has provided any factual evidence to 105 

support any claim of customer savings in Illinois or elsewhere suggests that Mr. Potter’s claim is 106 

not credible.3   In fact, when asked if USESC has ever calculated the specific dollar savings of 107 

                                                           
3  Mr. Potter attaches a customer brochure to his testimony as Exhibit 1.5.  This brochure is used to market USESC’s 
product at the point of sale and contains a graph entitled, “Understanding natural gas prices:  average historical utility prices 
from 2003-2008.”  Earlier versions of this brochure did not contain the footnote reflected in this version of the brochure and led 
the customer to believe that the graphs was a reflection of their own gas utility’s historical prices.  The footnote states that the 
graph reflects the “simple average of Nicor Gas, Peoples Gas, and North Shore Gas’ natural gas supply prices only.”  Such a 
depiction of utility natural gas supply prices is improper and misleading.  Customers do not pay the average price charged by 
three different utilities.  Furthermore, when I requested the work papers or basis for the prices shown in earlier version of this 
same graph, USESC responded that no such workpapers existed and that the prices were derived from the utility’s tariffs.  See 
response to CUB 2.35.  As a result, I cannot confirm that even these “average” prices are correct.  Most importantly, this graph 
fails to compare those utility prices with the prices charged by USESC so that customers cannot make a fair comparison 
between the utility price over time and the fixed price charged by USESC during this same time period. 
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Illinois customers since January 1, 2007, USESC responded “no.”4 108 

Mr. Potter claims that sales and marketing “is not my area of responsibility.”  [Potter at 7]  109 

This is a strange statement for the individual who is supposedly in charge of “regulatory 110 

compliance” to make.  He claims that the “distributors” are responsible for day to day sales 111 

activities.  I will discuss the testimony of the two distributors on behalf of USESC later in my 112 

Rebuttal, but the key point I wish to make in this regard is the apparent disconnect between the 113 

management of OESC and the actual activities of sales agents in Illinois.  Therefore, whatever 114 

statements made by Mr. Potter with respect to how customers are led to understand the nature of 115 

the USESC contract, its prices, or their choice to select a higher-priced long-term contract to avoid 116 

any utility supply price volatility should not be given any weight. 117 

 118 

Q. WHAT IS YOUR RESPONSE TO MS. FINDLEY’S TESTIMONY?  119 

A. Ms. Frances Findley is the Manager of Corporate and Consumer Relations (CCR), the division 120 

Mr. Potter claims is in charge of compliance by sales contractors.  She is employed by OESC and 121 

based in Mississauga, Ontario, Canada.  She provides testimony that purports to demonstrate that 122 

customer contracts are valid and that contractors are complying with the policies and obligations 123 

of “Energy Savings Marketing Corp.” (ESMC)5   Ms. Findley’s testimony consists of generic 124 

statements of policy and practices.  However, Ms. Findley fails to demonstrate that the policies 125 

                                                                                                                                                                                                            
 
4  USESC response to CUB 4.08. 
 
5  Ms. Findley does not explain the relationship between OESC, ESMC, and USESC.  However, Mr. Potter states that 
ESMC was created to “oversee all the marketing and commissions aspects of our sales in the U.S.” and that ESMC has a 
contract with USESC to perform various functions.  [Potter at 8]  I will discuss this management structure later in my Rebuttal 
Testimony. 
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and practices that she describes are in fact carried out or implemented as she has described them.  126 

In fact, Ms. Findley, who is supposed to be in charge of complaints and a compliance database 127 

that tracks allegations of wrongdoing or failure to comply with these policies, does not provide, 128 

discuss or reference even one single customer complaint or inquiry from its own database to 129 

support her testimony.   130 

In light of the significant level of customer complaints and allegations of wrongdoing 131 

presented by CUB, my analysis of those complaints, as well as the Staff testimony concerning 132 

complaints received by the Commission against USESC, I find it both surprising and telling that 133 

Ms. Findley did not attempt to rebut the evidence of wrongdoing alleged by CUB and Staff by 134 

discussing the Company’s own customer feedback.  Although she testifies that the Company 135 

maintains a record of allegations brought to its attention, she fails to identify any specific 136 

examples from the Company’s own complaint database.  Instead, she purports to explain or 137 

provide a response to a few of the CUB complaints that I referenced in my testimony.  This type 138 

of response to only a few of the thousands of complaints I reviewed is insufficient to provide any 139 

basis for her description of whether the Company’s claimed policies are being implemented by 140 

sales agents in Illinois.  To further illustrate the myriad types of complaints Ms. Findley did not 141 

address, I have attached the CUB Consumer Inquiries specifically discussed in my Direct 142 

Testimony (on pages 23-25, 26-27, 29-30 and 33-34) to this Rebuttal Testimony as CG Exhibit 143 

2.1. 144 

In fact, CUB has attempted to determine what type of information is available from the CCR 145 

database and obtain any analysis and/or summary of complaints and allegations from Illinois 146 
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customers, but USESC has so far refused to provide any such information.6  Furthermore, the lack 147 

of any analysis or response to the pattern and practices reflected in the CUB and Commission 148 

consumer complaints is another indicator of the failure to properly manage and oversee the 149 

activities of these sales agents by the corporation that is licensed to sell natural gas supply 150 

products to Illinois customers under the terms of its license from the Commission. 151 

According to the testimony of Ms. Findley, the pattern of response to customer complaints is 152 

to take steps to satisfy the individual complainant or to make an accommodation in the discretion 153 

of the company.  However, that is not a reflection of proper management oversight and assurance 154 

of compliance with corporate policies and practices.  The pattern of response outlined by Ms. 155 

Findley fails to recognize that the few complaints brought to her attention are likely to be the “tip 156 

of the iceberg” and that for every complaint in which CCR forgives a termination fee or allows the 157 

customer to cancel the contract, it is likely that many more instances of the same improper sales or 158 

marketing conduct have occurred without recompense to the wronged customers.  In fact, 159 

USESC’s training materials for customer service representatives clearly recognizes this 160 

phenomenon where it states that, BEGIN CONFIDENTIAL XXX XXXXXXXX XXXX 161 

XXXXXXXXX XXXXX XX XXXXX7 END CONFIDENTIAL  Further, USESC indicated in a 162 

                                                           
6  According to USESC’s response to CSD 4.06, “IESC does have a system that tracks matters escalated by its customer 
service department to its CCR department.”  In a letter dated August 14, 2008, USESC provided additional information in 
response to earlier data requests from CUB.  Attached to this letter is a document entitled “Agent Feedback Tracking” [Bates 
029638—29640].   This document identifies the “typical complaint that agents receive” and describes the “USESC compliant 
process.”  The document indicates that there is a “Regional Manager Complaint Ratio Data” provided in weekly reports which 
would allow Regional Managers to compare their performance with other Regional Managers in terms of complaints and that 
this report would contain a “complaint ratio” and “point ratio.”  USESC also provided in this same letter a document entitled 
“Compliance Database—Overview” [Bates 02957-02967].  CUB has attempted to obtain actual information from this database 
in CUB 4-02.  In their response to this request on October 14, 2008, USESC objected to providing any responsive data from 
this system concerning compliance or compliance activities relating to sales in Illinois.  
 
 
7  Bates 030720, provided in response to CUB 3.19 (but mislabeled by USESC as Exhibit 3.20). 
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discovery response that “approximately 50-65% of early termination fees were reversed or not 163 

pursued, either as a customer service accommodation, a consequence of re-enrollment or a 164 

negotiated settlement.”8  Although it is not entirely clear, it appears that some customers are 165 

offered lower termination fees than originally threatened, as some sort of quid pro quo.  It appears 166 

that USESC and OESC would prefer to handle allegations and disputes in a manner that makes the 167 

individual customer’s problem disappear instead of taking affirmative action to determine the root 168 

cause of the large number of complaints and cure the underlying disease.   169 

 170 

Q. WHAT IS YOUR RESPONSE TO THE TESTIMONY OF MR. NICHOLSON? 171 

A. Mr. Nicholson, a distributor based in Illinois, claims that customers can make distinctions 172 

between signing up for a long-term fixed price contract and variable pricing for utility natural gas 173 

supply service by pointing to the difference between fixed and variable rate mortgages.  However, 174 

his analogy is neither appropriate nor relevant.  The disclosures associated with fixed and variable 175 

rate mortgages are highly regulated by state and federal banking authorities.9 Those mortgage 176 

lenders that offer variable rate mortgages must provide a disclosure concerning the historical 177 

impact of the proposed variable rate under the terms of the index that is used to make changes to 178 

the mortgage rate over time.  Mortgage interest rates are disclosed as a uniformly calculated 179 

Annual Percentage Rate.  There are widespread publications and advertisements of both fixed and 180 

                                                                                                                                                                                                            
 
8  Emphasis added.  USESC Response to Staff data request CSD 2.12. 
 
9  See Regulation “Z” which implements the federal Truth in Lending Act, 12 C.F.R. §226.19, relating to home 
mortgage disclosures for both variable and fixed rate mortgages.  From 1979-1983 I was the Superintendent of Maine’s 
Consumer Credit Protection Bureau and supervised financial institutions and creditors for compliance with the Federal and 
State Truth in Lending and other credit protection laws. 
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variable rate mortgages by lenders and some state government or consumer regulation offices that 181 

disclose current rates to customers.  As a result, based on my experience in regulating consumer 182 

credit protection laws in Maine, many consumers are knowledgeable of the current fixed and 183 

variable rates available at any given time.   184 

This knowledge or understanding about current mortgage interest rates stands in stark 185 

contrast to the lack of consumer information regarding utility natural gas supply prices. While the 186 

change in a utility’s natural gas supply price is variable, the change is not transparent to customers 187 

and not governed by any external index.  There is little advertising of supplier products and, 188 

except for CUB, I am not aware of any other publication of comparative natural gas prices by the 189 

Commission or any other entity with widespread access to customers.  In fact, USESC does not 190 

advertise its fixed prices (for example, there are no contract prices available on the USESC 191 

websites for its U.S. affiliates) and communicates with potential customers almost exclusively 192 

through its door-to-door marketing campaign in which the contractor has a significant advantage 193 

over how the product is presented and what oral disclosures are communicated.  The most 194 

important difference, however, is that most variable rate mortgages are offered at rates that are, at 195 

least initially, lower than the fixed rate mortgage, a relationship that is typically not the case with 196 

the USESC fixed price contracts where, as even the Company acknowledges, the price is usually 197 

higher than the current price charged by the utility.  198 

 199 

Q. PLEASE DESCRIBE YOUR RESPONSE TO THE TESTIMONY OF THE TWO 200 
DISTRIBUTORS ON BEHALF OF USESC WITH RESPECT TO THE OVERSIGHT OF 201 
MARKETING AND SALES ACTIVITIES OF SALES AGENTS. 202 

 203 
A. In addition to Mr. Potter and Ms. Findley who are employed by OESC, USESC provided the 204 
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testimony of Mr. Steven Hames and Mr. William Nicholson, both of whom are “distributors.”  205 

These individuals have a contract with EMSC to provide services for USESC in Illinois.  206 

Basically, they are in charge of hiring sales agents and supervising the training of sales agents.10  207 

Mr. Nicholson states that he communicates daily with the “head office” in Mississauga, Ontario, 208 

Canada, which is the location of OESC.  Both Mr. Hames and Mr. Nicholson claim that they 209 

conduct all the training of the sales agents.  Both describe their training objectives and attach 210 

materials that reflect their training programs.   211 

According to these individuals, they rely on ESMC and OESC to provide them with the 212 

training materials, sample utility bills, the proper contract forms, determine the prices for the fixed 213 

price contracts, establish the validation methods or methods of signing up customers, and handle 214 

any complaints from customers (which is done by the customer call center and the CCR).  215 

However, both individuals do not apparently “report” to any individual at OESC in the sense that 216 

they have a supervisory-employee relationship with anyone at OESC.  Rather, they have 217 

contractual obligations to perform certain functions and the contract can be cancelled if they fail to 218 

perform these functions.   219 

These individuals are not paid a salary, but rather they are paid by commissions relating to 220 

the volume of contracts entered into by Illinois customers and accepted as valid contracts by 221 

OESC.  The signatories to Mr. Nicholson’s distributor agreement were Brennan Mulcahy, “Chief 222 

Executive Officer of ESMC and Illinois Energy Savings Corp.” and Mr. Nicholson.  At the time of 223 

this contract, Mr. Mulcahy was the Chief Executive Officer of Energy Services Income Fund, the 224 

                                                           
10  USESC previously had a contract with Telga Corporation to provide these services, but this contract was terminated in 
April 2008.  The individual who signed this contract on behalf of Telga Corp. was Stephane Bitton, located in Dallas, TX.  See 
Response to CUB 3.01and Exhibit 3.01 (a) and (h). 
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Canadian parent of the “energy savings” marketing companies.11   225 

Neither Mr. Nicholson nor Mr. Hames provided any documentation of the supposed 226 

success of their training programs, how violations of the corporate Code of Conduct are reported 227 

to them and with what consequence to the marketing activities of the sales agents, how the 228 

Distributors are informed of the results of customer complaints and allegations about sales agent 229 

conduct which are reflected in the CCR database, or what steps they are required to take to make 230 

sure that the “regulatory compliance” and CCR functions performed in Ontario, Canada are 231 

reflected in the conduct of sales agents in Illinois.   232 

For example, with respect to preventing “dishonest or misleading behavior at the point of 233 

sale,” Mr. Nicholson states, “A company’s obligation is to put a process in place to try to prevent 234 

it as best as possible and also to detect dishonest actions and take steps to remediate situations 235 

where policies have been breached.”  [Nicholson at 4]  I agree with this statement.  The issue is 236 

how or whether USESC is complying with this stated overall obligation.  According to Mr. 237 

Nicholson, it is “relatively rare” to receive evidence of wrongdoing, such as forgery.  [Nicholson 238 

at 6]  Mr. Nicholson’s testimony ignores the large volume of customer complaints received by 239 

CUB and the Commission concerning the marketing activities and conduct of USESC’s sales 240 

agents.  He states that the “head office” sends him the information concerning allegations against 241 

sales agents in his office and the “applicable consequence.”  It is clear from this statement that Mr. 242 

Nicholson has no role in the determination of “consequence.”  More importantly, Mr. Nicholson 243 

                                                           
11  Mr. Mulcahy’s position was highlighted in the 2007 Annual Report of Energy Savings Income Fund, available at:  
http://www.esif.ca/SiteResources/data/MediaArchive/pdfs/reports_filings/esif_ar07_complete%202.pdf  None of the witnesses 
for USESC in this proceeding have identified any “employee” of EMSC. 
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fails to document any communications he has received from the “head office” concerning any 244 

allegations of misconduct or the volume or nature of any “consequence” imposed on the sales 245 

agent in Illinois.  The lack of any evidence to support Mr. Nicholson’s descriptions of 246 

investigations and consequences that have occurred against Illinois sales agents as a result of the 247 

high volume of complaints documented against USESC from either Mr. Nicholson or anyone from 248 

the “head office” (including Ms. Findley in the CCR) should be taken as prejudicial to USESC’s 249 

attempts to defend its actions. 250 

 Finally, Mr. Nicholson discusses the relationship he has with the “head office.”  He states 251 

that “no one oversees me on a day-to-day basis.”  [Nicholson at 7]  Mr. Nicholson states that his 252 

obligation is to abide by his service contract, but he fails to describe how EMSC or OESC or 253 

anyone with supervisory authority at USESC can ensure that he has in fact abided by the contract.  254 

Mr. Nicholson provides an example of how “USESC and ESMC monitor the office” by pointing 255 

to visits from unidentified individuals “from time to time” to give training presentations, as well as 256 

training seminars in Toronto and “during company trips.”  [Nicholson at 8]  None of these alleged 257 

oversight activities are documented.  In fact, as a result of discovery in this proceeding, USESC 258 

could only document one visit by one individual to Illinois sales offices.12  This visit resulted in 259 

uncovering unapproved sales materials, some of which were noted in my Direct Testimony and 260 

which supported the allegations of customer complaints about improper marketing activities and 261 

marketers’ attempts to confuse customers about the identify of the sales agents and their 262 

                                                           
12  Mr. Paul Goddard was a Senior Vice President with USESC in early 2008 and made a visit to the Illinois offices, 
found unapproved marketing and other materials and ordered them to be destroyed.  Some of those materials were provided in 
response to CUB 2.58 and attached to my Direct Testimony.  Mr. Goddard’s employment with USESC was “terminated.” See 
USESC response to CSD 5.34(j).  USESC has been unable to document any other supervisory visit to the Illinois sales office. 
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connection to the local utility.  However, Mr. Nicholson failed to identify any specific visits in his 263 

testimony, failed to identify any individual who has made such visits, or provide any materials 264 

provided by or that resulted from such visits or interactions with the “head office.” 265 

Finally, Mr. Nicholson attempted to respond to my evidence that USESC markets 266 

predominantly in low-income neighborhoods.  He states that “the location of our customers 267 

depends a lot on the location of the contractors because the contractors are naturally going to 268 

market in the areas with which they are most familiar.”  [Nicholson at 9]  Mr. Nicholson did not 269 

provide any study, analysis or other basis to support this statement, other than an off-hand 270 

observation.  Mr. Hames, also a Distributor for USESC, also alleges that there is no direction 271 

given to sales agents about where to market and similarly concludes that sales are heaviest in the 272 

areas where the contractors live or on the way to or from the sales office.  [Hames at 5-6]  Mr. 273 

Hames provides Exhibit 4.3, which attempts to document the correlation between locations of 274 

customers and contractors. 275 

Making use of discovery responses in this proceeding, an analyst at CUB, under my 276 

direction, mapped the home location of current contractors for USESC, for whom the Company 277 

provided addresses, with the zip codes in which there is a high penetration of USESC contracts.  278 

The resulting map is attached to my Rebuttal as CG Exhibit 2.2.  This map clearly documents that 279 

there is not a firm relationship between the home location of the contractors and the frequency of 280 

USESC contracts by zip code.  In fact, the opposite is true.  That is, contractors clearly market 281 

USESC contracts in low-income neighborhoods and not in their own towns and neighborhoods.  It 282 

is only when the contractor is a resident of a lower income neighborhood that he or she markets in 283 

that area.   284 
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Of the 77 contractors, 41 live in zip codes in which there are less than 500 USESC 285 

customers, indicating that contractors do not focus primarily on their own neighborhoods to 286 

market USESC contracts.  For example, the zip code with the most USESC customers (60623) has 287 

only two contractors currently living within it, and did not have the highest concentration of those 288 

contractors identified in Mr. Hames’ Exhibit 4.3.13  There are less than 500 customers in the 289 

adjacent zip code, which is also in the path to the Berwyn USESC office.  In fact, the Company’s 290 

own map does not reveal the strong correlation Mr. Hames professes it does.  Though it appears 291 

that the highest concentration of all of USESC’s previous sales contractor residences are located in 292 

two zip codes where there are 1,500-1,999 customers, other zip codes with as many customers 293 

have the lowest number of contractors.  The incidence of USESC contracts clearly relates to the 294 

income of the neighborhood and not the residence of the contractor.  For example, only 36 295 

contractors live in zip codes with a modest to high penetration rate for USESC contracts.   296 

 297 

Q. HOW DOES YOUR CG EXHIBIT 2.2 COMPARE TO MR. HAMES EXHIBIT 4.3 AND 298 
HIS CLAIM THAT USESC DOES NOT DETERMINE WHERE CONTRACTORS WILL 299 
MARKET? 300 
 301 

A. Mr. Hames’ Exhibit 4.3 does not map the sales agent zip codes with USESC contract frequency as 302 

reflected in my CG Exhibit 2.2.  In fact, as a described above, such an analysis would show the 303 

opposite of Mr. Hames’ alleged reason for the heavy concentration of USESC marketing activities 304 

in low-income neighborhoods.  In both testimony and discovery, USESC has consistently 305 

maintained that it does not determine where sales agents conduct their door-to-door marketing 306 

                                                           
13  Mr. Hames’s exhibit reflects all of USESC’s previous sales contractors, while my exhibit reflects USESC’s current 
sales contractors. 
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activities14, but these statements are belied by other contradictory statements.  For example, Mr. 307 

Hames states that “we do not tell contractors where to market,” but then later states that 308 

“contractors, in conjunction with crew coordinators, decide where to market and to whom to 309 

market.”  It is unclear who Mr. Hames means by “we” in the former statement.  Mr. Hames is an 310 

agent of the Company, so presumably by “we,” he means USESC.   311 

According to USESC, crew coordinators are “the people or companies who have a contract 312 

with ESMC to provide contractor-related marketing services and who have gained experience such 313 

that they have been asked by ESMC to assist with coordination of crews of contractors.” 15  This 314 

description is, at the least, convoluted.  Either USESC, as represented by its crew coordinators and 315 

distributors, do decide where to market, or the individual sales agents are given absolutely no 316 

information or instruction about where to market in order to obtain successfully completed 317 

contracts, for which they are paid commissions.  In my opinion, the latter option is highly unlikely 318 

because sales agents would naturally want to find out where to market the product in areas in 319 

which there is a high probability to obtain a commission.  What is clear is that OESC has 320 

attempted to distance itself from the marketing strategies of the sales agents.  As a result, there is a 321 

clear pattern of failure to manage by the OESC even though OESC is the entity that decides on the 322 

contract price (and, as a result, the profit earned by the corporate parent), the contract terms, 323 

establishes the training materials, and handles the customer service and compliance function for 324 

USESC.     325 

                                                           
14  IESC Ex. 4.0, Hames Direct Testimony at page 5, line 97; USESC’s responses to CUB data requests 2.09 and Staff 
data request CSD 1.08; USESC objects and does not answer CUB data request 4.05, which specifically asks if the Company 
notifies the utilities of where contractors will market before the fact. 
 
15  USESC Response to Staff data request CSD 5.01. 
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Q. DID THE TESTIMONY OF MR. HAMES, ANOTHER USESC DISTRIBUTOR, ADD 326 
ANY EVIDENCE OR FACTS TO THIS PROCEEDING DEMONSTRATING USESC’S 327 
SUPERVISION OF SALES AGENTS? 328 

 329 
A. No.  Similar to Mr. Nicholson, Mr. Hames describes his training approach for new sales agents, 330 

using materials provided by the “head office” in Mississauga, Ontario, Canada.  Also similar to 331 

Mr. Nicholson, Mr. Hames fails to provide any documentation concerning the oversight or 332 

analysis of actual marketing practices or conduct of sales agents.  Nor does he provide any 333 

analysis of customer complaints or the results of any internal evaluation conducted by USESC or 334 

OESC of whether sales agents conform to the training instructions that he provides.   335 

 Mr. Hames also discusses his relationship with the “head office” and states that he talks 336 

with the “sales department daily and communicate[s] with the CEO and CCR Department (which 337 

is responsible for compliance) pretty frequently as well.”  He also states that representatives of the 338 

“head office” “come here from time to time to do training seminars and meet with the 339 

contractors.”  [Hames at 7]  However, similar to Mr. Nicholson, he fails to provide any documents 340 

or evidence to support these statements.  In fact, the Company has so far failed to demonstrate, in 341 

either testimony or discovery, that any such regular contact has occurred.  The Company provides 342 

documentation of only one visit to each of the Illinois sales offices during February 2008, during 343 

which the Senior Vice President for Sales uncovered unapproved documents consisting of old 344 

utility bills, and other improper marketing material in each and every office, and that individual 345 

was later terminated.16  In addition, our discovery also documents that USESC does not, in fact, 346 

                                                           
16  I discussed this event and the resulting material in my Direct Testimony at pages 25-26.  USESC confirmed that Mr. 
Potter visited all the USESC sales offices in Illinois and found unapproved documents at each office in response to CSD 5.19.  
USESC also stated that Mr. Potter was “terminated” in response to CSD 5.34 (i), but has not provided the reason for this 
termination.  Prior to his termination, Mr. Potter was the Senior Vice President for Sales for OESC. 
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monitor sales agents in the field17 and Mr. Hames’ statements that purport that the “head office” 347 

monitors sales agent conduct in the field [Hames at 8] have simply not been substantiated. 348 

 349 

Q. BOTH MR. HAMES AND MR. NICHOLSON MAKE STATEMENTS ABOUT WHAT 350 
CUSTOMERS VALUE IN TERMS OF THE CERTAINTY OF A FIXED PRICE AND 351 
THE VALUE THAT CUSTOMERS MAY ATTACH TO THIS ASPECT OF NATURAL 352 
GAS PRICING.  PLEASE COMMENT. 353 

 354 
A. Neither Mr. Nicholson’s nor Mr. Hames’ statements about what customers value is based on any 355 

objective evidence or knowledge of customer preferences.  They are stating their personal 356 

opinions, which reflect their role in marketing the USESC fixed price contracts.  Their statements 357 

do not reflect any expert opinion, analysis, study or other documented basis.  Nor do their 358 

statements reflect any evaluation or analysis of Illinois customer statements, preferences, or any 359 

evaluation of the customer complaint data that both Mr. Agnew and I have presented.  What both 360 

individuals fail to take into account is that customers may value certainty in price, but it is not 361 

possible to determine what value customers may attach to this feature until the premium that is 362 

being paid to receive this benefit is revealed.  It is this exact relationship between the feature of a 363 

contract’s fixed price and the premium that is being charged to customers to provide this feature 364 

that is missing from the USESC marketing campaign.  The marketing campaign is designed to 365 

prey on customer fears of price volatility and promise “peace of mind” but there is no upfront 366 

information about the exorbitant price charged for this supposed benefit that USESC delivers 367 
                                                           
17  USESC response to CSD 4.02 stated that “IESC and affiliate employees and contractors have accompanied 
contractors in the field” for a variety of purposes, but when asked in CUB 4.24 to document these occurrences and to document 
the result of such supervision, USESC refused to identify who or when such visits have occurred, and admits that it does not 
have any policy to require such field visits and cannot link any changes to its training policies, procedures or materials based 
on such field visits.   Furthermore, contractors are notified of the field visits beforehand and there are no formal evaluations 
issued because these visits are part of their training program.  As a result, there is no policy or practice in place to monitor the 
trained USESC sales agents in the field. 
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through its 4-5 year fixed price contracts.  In fact, the clear pattern of the customer complaints 368 

indicates that customers simply do not understand the relationship between the high prices charged 369 

by USESC compared to historical utility natural gas supply prices and that contractors take 370 

advantage of this ignorance by appearing to or actually promising lower prices in high pressure 371 

door-to-door sales presentations.  Furthermore, Mr. Hames’ and Mr. Nicholson’s statements also 372 

fail to recognize that customers can levelize their natural gas bills through budget payment plans 373 

offered by all Illinois natural gas utilities, without paying any premium.   374 

 375 

Q. WHAT IS YOUR VIEW OF THE VERIFICATION PROCESS USED BY USESC TO 376 
CONFIRM A CUSTOMER’S AGREEMENT AT THE POINT OF SALE? 377 

 378 
A. Prior to 2008, USESC used its office in Mississauga, Ontario, Canada (OESC) to talk with 379 

customers and obtain their oral verification of the signed contract at the time of the sale.  As a 380 

result, there was no independent third party verification of customer agreements used by USESC 381 

in 2007.  Starting in early 2008, OESC signed a contract with C4 Direct Solutions to provide this 382 

function.  It is my opinion that the use of OESC to provide this function in 2007 was inappropriate 383 

and contributed to the misunderstanding and confusion of customers as revealed in the customer 384 

complaint data that I described in my Direct Testimony.  USESC has not, yet, responded to 385 

discovery requests concerning the conduct of the independent third party verification procedures 386 

used by C4 Solutions and thus I cannot comment on that at this time. 387 

 388 

Q. CAN YOU BE MORE EXPLICIT ABOUT YOUR CONCERNS WITH THE MANNER 389 
THAT USESC IMPLEMENTED ITS VERIFICATION PROCEDURE IN 2007 AND 390 
EARLY 2008? 391 

 392 
A. I have listened to the transcript of the verification calls provided by USESC in response to CUB 393 
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5.02.  In each of these calls, the sales agent is supposedly located at the customer’s home and 394 

calling USESC’s customer service department and identifying a natural gas utility customer and 395 

account number.  The USESC customer service representative then asks to speak directly to the 396 

individual and confirms the individual’s name, phone number, and utility account number.  The 397 

representative then reiterates the price per therm and the term of the contract, and tells the 398 

customer that, “….while we cannot promise savings, the contract offers peace of mind and 399 

protects you against potential future price increases by the utility.”  The representative then states, 400 

“Can you confirm your agreement by answering “yes?”  In other words, the customer is told 401 

precisely what to say at each step of the process.  Furthermore, the speech presented by the 402 

USESC representative contains marketing material and attempts to promise the customer 403 

protection against future potential utility price increases, but the utility’s distribution rates are not 404 

covered by these apparent promises to prevent price increases and, as a result, the customer’s price 405 

for natural gas can increase during the term of USESC’s natural gas supply contract.  The co-406 

mingling of marketing and sales pitches with a straight verification procedure is not appropriate in 407 

my opinion.  Furthermore, the potential for abuse when the sales representative initiates the call 408 

and then purports to put the “customer” on the line to speak with the USESC representative is 409 

reflected in the allegation of slamming by Ms. Catherine Vargas. 410 

 411 

Q. IS THERE EVIDENCE THAT USESC’S VERIFICATION PROCESS HAS RESULTED IN 412 
SLAMMING? 413 

 414 
A. Yes.  In response to CUB 5.02, USESC provided the verification call for Catherine Vargas, a 415 

USESC customer who alleges that she was slammed in her testimony submitted in August.  Ms. 416 

Vargas’ Rebuttal Testimony, CUB Ex. 6.0, states that the voice that appears on this verification 417 
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call is not hers.  I listened to that verification call and was immediately struck by the sound of the 418 

voice that purports to be Ms. Vargas on this call.  The voice does not sound like a female voice in 419 

my opinion.  Furthermore, even the USESC customer service representative that was handling this 420 

verification calls was suspicious and during the call asked to speak with the sales agent.  The 421 

USESC representative asked the sales agent directly if the individual on the call was really Ms. 422 

Vargas.  The sales agent assured the USESC representative that the person responding to the 423 

USESC’s representative’s questions was in fact Ms. Vargas.  Rather than terminating the 424 

verification call and then seeking to call Ms. Vargas directly at a later time, the USESC 425 

representative continued the verification call.  This episode demonstrates the inappropriate nature 426 

of the verification call procedure conducted by USESC, at least during 2007 and early 2008 when 427 

the call with Ms. Vargas occurred.   428 

 429 

Q. PLEASE DISCUSS THE VOLUME OF CONTRACTS IN EFFECT IN ILLINOIS AND 430 
THE HIGH RATE OF REFUSAL DUE TO CREDIT REASONS AND OTHER REASONS 431 
FOR CANCELLATION OF THE CONTRACT AFTER APPROVAL BY USESC. 432 

 433 
A. There is a significant disparity between the number of customers who sign contracts with USESC 434 

and those who remain customers of USESC.  Illinois customers signed 110,000 contracts in 2005, 435 

110,000 contracts in 2006, 130,000 contracts in 2007, and 25,000 contracts through May 2008, for 436 

a total of 375,000 contracts.18  However, as of May 2008, USESC had only roughly 100,000 437 

customers.19 According to the Company’s own data responses, it appears that approximately 28% 438 

of signed contracts since 2005 have been rejected for credit reasons, with an additional 11% of 439 

                                                           
18  USESC Response to CSD 2.01. 
 
19  Mr. Potter’s testimony states that USESC has “over a hundred thousand customers in Illinois and more than twice that 
number have signed contracts.”  Potter at 6. 
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contracts not becoming effective for other reasons.20  Of the contracts that became effective from 440 

2005-2007, it appears that approximately 57% were cancelled.  Illinois customers cancelled 441 

45,000 contracts in 2005, 30,000 in 2006, 25,000 in 2007, and 3,500 through May 2008, for a total 442 

of 103,500.21  443 

This is a significant percentage of contracts that are cancelled after being approved.  If this 444 

estimate is even close to the actual rate of cancellation, it indicates that a large number of 445 

customers do not, in fact, view USESC’s product as beneficial after they sign the contract.  Had 446 

USESC been effectively managing its business, such a high cancellation rate would have sent a 447 

warning signal that something was amiss either with the product itself or the marketing of it. 448 

Faced with such a high cancellation rate, the Company should have concluded that either its 449 

marketing practices did not accurately and/or effectively explain the product or that the marketing 450 

practices resulted in selling a product that a large percentage of customers did not want or value 451 

once they understood it or saw the resulting prices on their monthly utility bills. Instead, USESC 452 

turns a “blind eye” to evidence that its contracts and marketing practices reflect a high level of 453 

customer dissatisfaction. 454 

 455 

Q. PLEASE DISCUSS HOW USESC IMPLEMENTS ITS POLICY TO CHARGE THE 456 
CONTRACTUAL PROVISION FOR AN EARLY CANCELLATION OR TERMINATION 457 
FEE AND ATTEMPTS TO RETAIN CUSTOMERS WHO CALL TO CANCEL THEIR 458 
CONTRACT. 459 

                                                           
20  In response to CSD 5.24, USESC provided information on the number of customers rejected for credit check reasons.  
Previously, USESC failed to provide such information and has consistently refused to provide information on the credit criteria 
it uses to approve or deny a signed contract.  See my Direct testimony at page 35. 
 
21  USESC Response to CSD 2.08 provides data of customers who have ceased to flow subsequent to signing up.  Since 
all contracts with USESC are for a minimum term of 4 years, these numbers cannot be the result of contract terms ending on 
time. 
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 460 
A. USESC has provided a copy of a “Cancellation Matrix” throughout this proceeding.  I described 461 

the then most current version of this Matrix in my Direct Testimony.  The Matrix on its face is 462 

applicable to certain categories of customers in Illinois.  However, it is now clear from the 463 

materials attached to Ms. Findley’s testimony on behalf of USESC that the customer service 464 

representatives are trained to try to retain customers who seek to call and cancel their contract with 465 

USESC.  This approach involves trying to get customers to sign up for another term contract with 466 

a new fixed price that might be slightly lower than the fixed price in effect at the time the 467 

customer signed the original contract.  Internal training documents provided by USESC state that 468 

when a customer attempts to cancel the contract or questions the high price of the contract, he or 469 

she may be offered a lower price, but that this offer is only available to BEGIN 470 

CONFIDENTIAL XXXXXXXX XXX XXXXXXX XXXXXX XXX XXXX XXX XXXXX 471 

XXXXX XXXXXX XXXX XXX XX XXX22  END CONFIDENTIAL   Clearly, USESC is not 472 

applying its Cancellation Matrix to Illinois customers who call to cancel their contract, in favor of 473 

an ad hoc approach to customer retention.  Furthermore, USESC has not provided the total dollar 474 

amount of early termination fees per month collected from Illinois customers.23  The most recent 475 

Cancellation Matrix was again provided on October 10, 2008 and it again sets forth categories of 476 

customers for whom cancellation fees will be waived.24  I attach this Cancellation Matrix as CG 477 

                                                           
22  USESC provided a document labeled Exhibit 3.20, but it is likely that this label is in error and should reflect a 
response to CUB 3.19.  See Bates 030741 for the quotes above.  Another option described in this document is to offer 
customers a “blend and extend” option which consists of a blending the customer’s existing rate with a new rate and then 
extending the customer’s contract term. 
 
23  USESC response to CUB 4.26 states that it is “gathering the requested information and will provide it shortly.”  No 
subsequent information has been provided. 
 
24  Bates Nos. 031058-031059, provided as part of USESC’s letter dated October 10, 2008.  
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Exhibit 2.3.  These confusing and contradictory policies strengthen my original finding that 478 

USESC has implemented its discretion to waive cancellation fees in a discriminatory manner and 479 

used its contractual provision as a threat to attempt to retain the contract, albeit at a lower price, in 480 

some cases.   481 

 482 

Q. IS THERE ADDITIONAL EVIDENCE THAT USESC CONTINUES TO THREATEN 483 
AND CHARGE TERMINATION FEES TO ILLINOIS CUSTOMERS? 484 
 485 

A. Yes.  At my request, CUB provided me with a list of customer complaints received by CUB 486 

concerning USESC’s threats to charge a cancellation fee for the period February 1, 2008 through 487 

April 2008.  Of the 620 complaints received by CUB concerning USESC, 28 complaints described 488 

USESC’s attempts to collect or threaten to collect cancellation fees in excess of the $375 (i.e., 489 

$75/year for a five-year contract, the limit on such fees that USESC agreed to collect based on 490 

their discussions with the Commission Staff).  Of these 28 complaints, four reflected contracts 491 

entered into in 2006 or earlier.  Of the remaining 24 complaints, the average termination fee 492 

threatened to these customers was $672.  None of the complaints after April 2008 reflected a 493 

termination fee in excess of that amount agreed upon with the Staff.  However, it is important to 494 

realize that up to at least May 2008, USESC was threatening and collecting exorbitant early 495 

termination fees based on their contracts in effect at the time the customer entered into the long-496 

term fixed price contract.  I attach the list of CUB complaints for February through April 2008 as 497 

CG Exhibit 2.4. 498 

 499 

Q. IN YOUR OPINION, IS THERE A PROPER OR REASONABLE LEVEL OF 500 
MANAGEMENT OVERSIGHT OF USESC’S SALES AGENTS IN ILLINOIS? 501 

 502 
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A. No.  There is a confusing and, in my opinion, deliberate attempt to mask the true “chain of 503 

command” that is applicable to the USESC.  USESC provided its organizational chart in response 504 

to CUB 2.07.  I attach this chart, which is labeled confidential by USESC, as CG Exhibit 2.5 .  505 

According to this chart, the Energy Savings Income Fund family of companies has a direct line of 506 

ownership to Ontario Energy Savings Corp.  The notes to this chart indicate that all the U.S. 507 

subsidiaries are incorporated in Delaware and are owned as to 100% by “USESC” [U.S. Energy 508 

Savings Corp.]  Under USESC are “Energy Savings Marketing Corp.” and the various state 509 

affiliates marketing natural gas in Illinois, Indiana, New York, etc.  The only direct line from the 510 

USESC and the Canadian parent run through “Ontario Energy Commodities, Inc.”, which, 511 

according to the notes, is 100% owned by Ontario Energy Savings LP, which according to the 512 

notes, is owned by Ontario Energy Savings Corp., the Fund, and by ESIF Commercial Trust, 513 

another affiliate of the Fund.  The complex organizational chart and the fact that all the officers 514 

and signatories to any of the contracts I have viewed on behalf of Energy Savings Marketing Corp. 515 

and Ontario Energy Services Corp. are the same individuals with high ranking within the Fund 516 

itself suggest that these corporate shells have no independent meaning.  The entire operation is a 517 

function of the Canadian-based Fund and the Ontario Energy Savings Corp., based in Ontario, 518 

Canada.   519 

Furthermore, there does not appear to be any individual with supervisory or management 520 

duties who is employed by Illinois Energy Savings Corp.  The only “employees” are a receptionist 521 

and perhaps an “employed recruiter” in each of the five Illinois offices.25   The reliance on 522 

                                                           
25  See USESC response to CSD 5.14.  In response to CSD 5.05, USESC stated that there are 5 distributors in charge of 
the five offices in Illinois.  In response to CSD 5.07, USESC stated that there are approximately 20 “crew coordinators” 
currently operating in Illinois.  According to CSD 5.03, the crew coordinators “coordinate the contractors, including assisting 
newer contractors with questions they may have, organizing areas in which to market, etc.” According to the response to Staff 
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distributors, all of whom are independent sales contractors or agents, to market the product and 523 

comply with OESC and ESMC policies is an effort to shield the Canadian corporation from any 524 

responsibility for the actions of its agents who are marketing their product to Illinois customers.  525 

All of the decisions about the nature of the contract, the marketing materials, the contract prices, 526 

the verification process, the training of sales agents, are directed by OESC.  There is no one “in 527 

charge” in the Illinois offices.   528 

Based on my review of the discovery materials and the testimony of USESC witnesses, 529 

there is little interaction in the nature of management or compliance oversight by these individuals 530 

and the Canadian owners.  The Canadian owners have made no effort to actually manage the 531 

actions of these sales agents.  They have created sales and training materials that “say the right 532 

thing” but they have failed to put in place any effective oversight or management effort to assure 533 

compliance with their own directives.  While USESC has stated that there is a compliance 534 

database and a tracking mechanism that reflects customer complaints, it has failed to provide any 535 

evidence or factual information from this database that reflects its activities in Illinois.  The effort 536 

by the Fund and OESC to make it appear that they have a “compliance” oversight function is all 537 

for show.  There is no evidence of actual complaint tracking, compliance analysis, investigation, 538 

or other proactive steps taken to assure that sales agents are marketing the USESC product in a fair 539 

and reasonable manner that does not take advantage of customer ignorance of their product and 540 

the nature of the retail competitive market in their door-to-door sales pitches.  So far, OESC has 541 

managed to avoid serious consequences for USESC’s unfair and deceptive marketing practices 542 

and exorbitant prices and termination fees by making incremental changes in response to pressure, 543 
                                                                                                                                                                                                            
5.14, the distributors are in charge of “day to day running and organization of the office.” 
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publicity, and fear of more drastic action.  These incremental changes include the reduction in the 544 

contractual termination fee earlier in 2008 after discussion with the Staff, the constant 545 

amendments to the customer contracts and sales materials, and allowing some customers who 546 

complain to cancel without any penalty.  But no fundamental change to the overall business model 547 

has occurred and there is no evidence that affirmative management oversight of Illinois sales 548 

agents has been put into place. 549 

 550 

Q. DOES THIS ORGANIZATION CHART CONFORM TO THE ORGANIZATION CHART 551 
SUBMITTED BY ENERGY SAVINGS CORP. IN ITS LICENSING APPLICATION TO 552 
THE COMMISSION IN 2003? 553 

 554 
A. No.  As part of its application for a license to the Commission, the Energy Savings (Illinois) Corp. 555 

submitted Schedule 21B, Organizational Chart.  I attach this chart as CG Exhibit 2.6 to my 556 

testimony.  According to this Chart, an “Executive and Management” line was drawn from 557 

Rebecca MacDonald, Chair and CEO, to a President, then to Brennan Mulcahy, Executive Vice 558 

President, then to various Vice Presidents and Managers for gas supply, customer service, etc.  559 

The clear indication of this chart is that certain named individuals were employed by or would 560 

directly supervise the activities of the licensed entity in Illinois.  There is no indication in this 561 

organizational chart that Energy Savings (Illinois) Corp. would result in the employee structure 562 

and management structure that currently exists and that is reflected in the current organizational 563 

chart governing the Canadian-based Energy Savings Fund and the OEMS.  In fact, I believe the 564 

Commission was misled about the organizational and management structure of the applicant 565 

Energy Savings (Illinois) Corp. at the time of its application to do business in Illinois.  On these 566 

grounds alone, it would be appropriate to revoke the license. 567 
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 568 

Q. DO YOU HAVE ANY CHANGES TO YOUR RECOMMENDATIONS FOR ACTIONS 569 
THAT THE COMMISSION SHOULD TAKE WITH RESPECT TO USESC’S 570 
ACTIVITIES IN ILLINOIS BASED ON THE STAFF TESTIMONY?   571 

 572 
A. Mr. Agnew’s testimony, on behalf, of Staff supports much of the evidence and recommendations I 573 

presented in my Direct Testimony.  Mr. Agnew documents an alarming level of customer 574 

complaints and dissatisfaction with USESC -- as I did in my original testimony-- and he 575 

recommends that the Commission take strong action to protect consumers from the Company’s 576 

marketing abuses.  He urges consideration of the recommendations reflected in my Direct 577 

Testimony and sets forth “minimum” steps to “cease and desist or correct” “deceptive sales 578 

practices and misrepresentations” and “failures to have sufficient managerial resources.”  [Agnew 579 

at 19]  He also recommends that the Commission alter the Company’s certificate to halt door-to-580 

door sales until certain new policies and an independent audit has been commenced.  Mr. Agnew 581 

also recommends the implementation of tracking systems to permit proper management oversight 582 

and the implementation of “affirmative responsibility” for the actions taken by the sales agents. 583 

Mr. Agnew’s testimony is directed at some of the most troubling aspects of the evidence I 584 

have reviewed in this proceeding.  However, I continue to recommend that the Commission halt 585 

USESC’s right to market or sell natural gas supply to Illinois customers until there is an 586 

independent audit and a reapplication by U.S. Energy Savings Corp.  Such reapplication should 587 

include affirmative evidence that the results of the audit have been corrected and that internal steps 588 

have been taken to halt the unfair and deceptive marketing and contractual practices documented 589 

in my testimony.  In other words, the burden must be promptly shifted to U.S. Energy Savings and 590 

all active sales and marketing activities should be halted while reforms are identified or adopted.  591 
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The Company should no longer be allowed to make a profit from any Illinois customer or attempt 592 

to avoid responsibility for actions by sales agents. 593 

As a matter of convenience, I repeat my recommendations: 594 

• I recommend that the Commission immediately halt USESC’s right to seek new customers in 595 

Illinois by revoking its certificate of service authority.  The Commission should enjoin USESC 596 

from marketing, selling, or otherwise entering into contracts with all customers in Illinois.  597 

This injunction should be in effect permanently or, at a minimum, until an independent audit 598 

of USESC’s management and oversight of its marketing and sales activities has been 599 

completed and reviewed by the parties to this proceeding and the Commission can assure the 600 

public that this Company can conduct its business in Illinois in a fair and lawful manner.   601 

• I recommend that the Commission prohibit USESC from charging any early termination fees 602 

for its current contracts in Illinois.  As a result, customers who seek to cancel their current 603 

contracts should be allowed to do so upon contacting USESC.  USESC should be prohibited 604 

from attempting to “retain” these customers by marketing a new contract price.  The 605 

Commission should work with the Consumer Groups and USESC to notify all existing 606 

customers of this right. 607 

• I recommend that the Commission pursue its rights to assess penalties on USESC for 608 

violations of its certification and other applicable Illinois laws. 609 

 610 

Q. DOES THIS COMPLETE YOUR TESTIMONY? 611 

A. This completes my testimony at this time based on the materials and information that I have been 612 

able to review in this proceeding.  I reserve the right to file Supplemental Rebuttal Testimony 613 
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where allowed and to pursue the investigation and conclusions with respect to materials not yet 614 

provided by USESC in response to outstanding data requests. 615 


