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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

ILLINOIS POWER AGENCY

Petition for Approval of Initial
Procurement Plan

:
:
:
:

Docket No. 08-0519

STAFF OF THE ILLINOIS COMMERCE COMMISSION VERIFIED
RESPONSE TO OBJECTIONS TO PROCUREMENT PLAN

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel,

respectfully submits this response to objections filed in response to the Initial

Procurement Plan of the Illinois Power Agency (“IPA”) pursuant to the Notice of

Administrative Law Judge’s Procedural Ruling (“ALJ Procedural Ruling”) issued on

November 5, 2008.

I. INTRODUCTION AND BACKGROUND

On October 20, 2008 the IPA filed its Initial Power Procurement Plan ( the “Plan”)

with the Illinois Commerce Commission and a Petition for Approval of the 220 ILCS

5/16-111.5(d) Procurement Plan (the “Petition”). On October 27, 2008, pursuant to

Section 16-111.5(d)(3) of the Public Utilities Act (“PUA”), 220 ILCS 5/1-101 et seq. (220

ILCS 5/16-111.5(d)(3)), and the October 23, 2008, Notice of Administrative Law Judge’s

Procedural Ruling, Staff filed its Response and Objections to the IPA’s Plan (“Staff

Response” or “Staff’s Response”). Staff’s Response was verified and supported by the

Affidavit of Richard J. Zuraski.

Also, on October 27, 2008, Commonwealth Edison Company (“ComEd”) filed

objections to the Plan (“ComEd Response” or “ComEd’s Response”) and Central Illinois
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Light Company d/b/a AmerenCILCO, Central Illinois Public Service Company d/b/a

AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, “the Ameren

Illinois Utilities,” or “AIU”) also filed objections to the Plan (“AIU Response” or “AIU’s

Response”). No other parties filed objections or responses of any type to the Plan.

On October 28, 2008, ComEd filed a response to Staff’s Response and

Objections to the Illinois Power Agency’s Procurement Plan (“ComEd Reply” or

“ComEd’s Reply”) and the Illinois Power Agency filed Comments Regarding the

Question of Whether the ICC Should Conduct a Hearing to Consider the Procurement

Plan (“IPA Reply” or “IPA’s Reply”). ComEd also filed a motion seeking leave to file

ComEd’s Reply on October 28, 2008. Staff filed a sur-reply to ComEd’s Reply and the

IPA’s Reply on October 30, 2008, along with a motion seeking leave to file the sur-reply.

To date, neither ComEd’s nor Staff’s motion seeking leave to file have been explicitly

ruled upon by the Administrative Law Judge (“ALJ”).

On November 3, 2008 the Commission in conference:

(1) determined, pursuant to 220 ILCS 5/16-111.5(d)(3), that a hearing in
the above-referenced matter is not necessary; and (2) directed that a
procedural order be issued requiring verifications or affidavits to be filed
for the revised plan and the petition seeking approval thereof which were
filed October 21, 2008, and for the objections to the revised plan which
were filed October 27, 2008 to the extent such filings are not already in
verified form; and further requiring that all responses to objections, and
any other pleadings, be filed in verified form or supported by affidavit.

Notice of Commission Action, November 5, 2008.

The ALJ subsequently issued a Notice that:

On or before November 12, 2008, verifications or affidavits shall be filed
(1) by the Illinois Power Agency (“IPA”), verifying the revised plan and the
petition seeking approval thereof which were filed October 21, 2008, and
(2) by the Ameren Illinois Utilities (“Ameren”), verifying the objections, filed
October 27, 2008, to the revised plan.
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Any responses by the IPA and other Parties to the substantive objections
filed October 27, 2008 shall be filed, in verified form, on or before
November 12, 2008, and shall be specific to the objections filed by
Ameren (1, 2 and 3), Commonwealth Edison Company (I, II, III and IV)
and the Illinois Commerce Commission Staff (Section III). Copies shall be
served on other parties, and (in Word format) on the Administrative Law
Judge, by 5:00 P.M. on the date of filing

ALJ Procedural Ruling. Staff’s response to the Objections of ComEd and AIU follow.

II. COMMENT ON SCOPE OF PROCEEDING

The scope of this proceeding following the November 5, 2008, Notice of

Commission Action and ALJ Procedural Ruling is not clear to Staff. Following the filing

of initial objections, responses, replies and sur-replies as set forth above, there

appeared to be a theoretical disagreement between Staff and ComEd and the IPA1 as

to the need for the Commission to enter an order if it determined that hearings were not

necessary. The parties’ different views stemmed from their different interpretations of

the word “hearing” in Section 16-111.5(d)(3) of the PUA. See 220 ILCS 5/16-

111.5(d)(3). In particular, ComEd and the IPA asserted that the reference to “a hearing”

referred only to evidentiary hearings, while Staff asserted that the word hearing has a

broader meaning including evidentiary hearings as well as arguments on contested

issues of policy and law. IPA Reply, p. 3; ComEd Response, p. 9; Staff Sur-Reply, pp.

4-6.

Staff cannot identify with certainty the basis for the Commission’s determination

that a hearing is not necessary since a written order was not issued. However, in a

1
The issue as to whether the Commission can approve a plan without an order was (and apparently still

is) theoretical since Staff requested and sought (i) a hearing and (ii) a Commission ruling on certain
issues.
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Memorandum from the ALJ to the Commission dated October 30, 2008, the ALJ stated

as follows regarding the need for a hearing:

It is my recommendation that the Commission make a
determination that no hearing is “necessary.” No parties other than Staff
have recommended that hearings be held and Staff is requesting a paper
hearing. Opportunities for input have been provided via the submission of
comments to the IPA and the filing of objections with the Commission in
accordance with the statute, and parties will also be permitted to file
responses to the objections and exceptions to the proposed order.
Further, Section 16-111.5(d) does not appear to require the IPA’s plan or
parties’ objections to be verified. To require verification, or to reject the
IPA’s plan because of a lack of verification, seems problematic. If parties
wish to make filings in verified form, they have been and will be permitted
to do so.

ALJ Memorandum to the Commission, November 5, 2008. While this statement in the

Memorandum provides some insight as to why the ALJ recommended a determination

that no hearing is necessary, it does not explicitly address the issues raised in the

parties’ filings.

It is not clear from the notices issued to date whether the Commission interprets

the relevant language of the PUA as advocated by Staff, as advocated by ComEd and

the IPA, or in some other manner. Further, the basis for the Commission’s

determination that a hearing is not necessary is not clear from the notices issued to

date. Despite the determination that a hearing is not necessary, the ALJ Procedural

Ruling and Memorandum appear to contemplate argument on the issues raised in the

objections/responses. Although determining that hearings are not necessary while

receiving further arguments could be viewed as consistent with the argument by ComEd

and the IPA that hearings only relate to contested issues of fact, that view appears

inconsistent with the requirement in the ALJ Procedural Ruling that the responses due

November 12 shall be filed in verified form. Verifying prior filings could be viewed as
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correcting prior technical deficiencies, but it appears to Staff that providing for

verification of facts contained in new filings is providing for an evidentiary hearing –

albeit, one without cross examination.

As noted in Staff’s Response, this is the IPA’s initial procurement plan and Staff

favors expeditious resolution of the remaining issues in this proceeding so that the IPA

can maximize its time to plan for and oversee the upcoming procurement events. While

Staff (and presumably other parties) would like direction from the Commission on the

scope of plan review proceedings generally, such direction is not required and Staff

certainly does not want a determination of such issues to be incorrectly influenced by

the fact that the issues for the current plan are relatively minor with all parties favoring

expeditious resolution of this docket. In other words, Staff can understand why the

Commission might prefer to defer an interpretation of the relevant provisions of the PUA

to the future when a more robust set of contested issues may potentially be presented.

The ALJ Procedural Ruling has clearly limited issues to those raised in the initial

objections/responses. Since Staff is unable to discern any other limitation on the scope

of its reply, it has replied as if there are no other limitations. As directed by the ALJ

Procedural Ruling, Staff has verified this reply. If Staff has somehow raised issues that

go beyond the Commission’s intended scope of this proceeding, then the Commission

should limit its consideration to those issues within the scope contemplated by the

Commission.

Finally, Staff notes that although the ALJ Procedural Ruling requires verification

of the Plan, the Petition and AIU’s Response, it does not require verification of the

utilities’ forecasts attached to the Plan. As noted in Staff’s Sur-reply:
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Even if the IPA had verified its Plan and Petition, it does not appear
that the findings and order the IPA appears to view as a requirement can
be made based on the current record. As noted above, Section 16-
111.5(d)(4) requires Commission approval of a plan to include an express
approval of “the forecast used in the procurement plan.” 220 ILCS 5/16-
111.5(d)(4). The Plan makes clear that the IPA is not independently
vouching for the forecasts provided by the utilities: “The load forecast
model and results provided by the Utilities has not been independently
validated by the IPA.” Plan, p. 10. While ComEd’s Response was verified
and includes “some updated load forecast information,” the response and
verification do not appear to specifically encompass the original load
forecasts and supporting data provided to and relied upon by the IPA.
See ComEd Response, pp. 1, 5-7 and Verification of William P. McNeil.
The AIU Response does not appear to be verified or and does not provide
updated load forecasts. Given that Staff believed there was an option for
the Commission to accept a plan without an order, Staff did not detect or
raise in its objections the fact that neither the Plan, the Petition, nor the
load forecasts relied upon by the IPA were verified in this case by the IPA,
ComEd or AIU. Given the arguments advanced by ComEd and the IPA,
this fact is now relevant.

Staff does not have a specific objection to the load forecasts relied
upon (but not verified) by the IPA, and believes this defect can be easily
cured by some form of verification of the Plan, the Petition and load
forecasts by the IPA and/or ComEd and AIU. Without such support, Staff
is at a loss to determine the basis upon which the Commission can make
such findings. Thus, the current status of the record has a direct bearing
on the need for a hearing, particularly if the Commission determines it is
required to enter an order and make findings as asserted by the IPA and
ComEd.

Staff Sur-reply, pp. 10-11. If the Commission intends to make a finding expressly

approving “the forecast used in the procurement plan,” Staff notes that it does not

appear that any party is verifying those forecasts based on the record in the instant

proceeding. Staff continues to recommend that such verification be obtained if such a

finding will be made.
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III. STAFF’S RESPONSE TO OBJECTIONS OF AIU AND COMED

A. Response to AIU

1. Section IV.C.2.ii: Capacity

Staff has no objections to AIU’s proposed change.

2. Ancillary Services subsection of Transmission Section IV.C.3. iii.

Staff has no objections to AIU’s proposed change.

3. Section IV.C.4 Contingency Procurement Plan

Ameren makes several sound arguments why the section of the Plan titled

“Contingency Procurement Plan” should be deleted in its entirety and replaced with a

reference to the “Contingency Obligations” section in the Ameren Illinois Utilities Rider

PER (Electric Service Schedule Ill.CC. No. 18). Unless the IPA can provide convincing

arguments why the language of Rider PER is deficient or otherwise inappropriate, Staff

recommends that AIU’s proposed change to the plan be accepted.

4. Forecast

Staff notes that in ComEd’s Response it made some significant modifications to

its forecast attributed largely to changes in economic conditions since the spring.

ComEd Response, pp. 5-7. That raises the question of whether Ameren or the IPA has

produced a similar revision of Ameren’s loads, given the fact that Ameren may be as

likely to be affected by the economic downturn as ComEd. If a similar revised forecast

is not relied upon for setting procurement quantities for AIU, then the hedge ratios

actually achieved may deviate from those recommended in the plan.

Given the procedural schedule for filings, there does not appear to be an

opportunity to explore this issue further for AIU. Staff would recommend that the
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Commission direct AIU to provide the Procurement Administrator any updated forecasts

that are available, and allow the Procurement Administrator to adjust the amounts

procured with the concurrence of Staff, AIU and the Procurement Monitor.

B. Response to ComEd

1. Single Procurement Event

ComEd objects to language in the Plan stating that single procurement events

increase portfolio risk and the potential for the exercise of market power. ComEd

proposes amending the plan to remove this language. ComEd Response, p. 2. Staff

agrees with ComEd that the issue raised in the Plan should be analyzed more fully and

that it is unnecessary for the Plan to reach this conclusion at this time. Staff is

particularly concerned with the Plan’s contention that single procurement events (per

year) increase the potential for the exercise of market power. The IPA presents no data

or even a theory to support this contention. For these reasons, Staff agrees with

ComEd’s proposed changes to the Plan. Another alternative would be for the

Commission’s order adopting the Plan to make clear that it is not making any findings at

this time associated with the Plan’s contention that single procurement events increase

portfolio risk and the potential for the exercise of market power.

2. II.A. The IPA’s Plans To Evaluate Demand-Side Initiatives For
Inclusion in Future Plans Should Be Clarified

At this time, Staff takes no position with respect to whether the IPA should (1)

broadly consider energy efficiency as well as demand response initiatives, (2) limit its

evaluation of “demand-side initiatives” to demand response initiatives (as proposed by

ComEd), or (3) consider neither energy efficiency nor demand response initiatives.
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On the one hand, Staff notes that Section 12-103 of the PUA specifies a

separate process for energy efficiency and demand response, involving ComEd and

Ameren and the Department of Commerce and Economic Opportunity, but not the IPA,

unless and until it is determined by the Commission, every three years, that the utilities

have failed to meet their responsibilities under the PUA. 220 ILCS 5/12-103.

Furthermore, the PUA places clear limits on the extent of spending on energy efficiency

and demand response initiatives. 220 ILCS 5/12-103(d). Thus, Staff is concerned that

any attempt by the IPA to plan for and to commit extra ratepayer funds for energy

efficiency or demand response initiatives may exceed its authority. The Commission

itself expressed similar concerns when last confronted with recommendations by the

Citizens Utility Board and the People of the State of Illinois that the previous

procurement plans “be revised to include the procurement of all available cost effective

demand response and energy efficiency resources.” First, the Commission stated that

“adoption of those recommendations would serve as little more than a vague

direction …, leaving too many question unresolved to serve as an appropriate

modification to the plan.” Dockets 07-0528 and 07-0531 (Cons.), Order, pp. 71-72;

Docket 07-0527, Order, p. 61. Second, the Commission stated that “The record in this

brief docket does not support a finding that ordering the utility to consider ‘all available

supply options, including cost effective demand-response and energy efficiency’ would

be compatible with the statutory structure.” Id.

On the other hand, the Commission also noted, “This conclusion creates no

presumptions regarding the role of DR in the planning process in other dockets,

including those involving future procurement plans where there will be more time to
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evaluate these issues.” Dockets 07-0528 and 07-0531 (Cons.), Order, p. 72; Docket

07-0527, Order, p. 61.

3. II.B. Long-Term RECs and Renewable Supply

ComEd notes the statutory process for the development, approval, and

implementation of procurement plans, and ComEd states that “So long as the process

that the Procurement Administrator recommends for procuring any long-term renewable

products complies with this statutory process, ComEd does not object at this time.”

Staff reiterates the position it took in its previous comments on the Plan. That is, while

Staff is not fundamentally opposed to long-term contracting for RECs, Staff has some

concerns with the concept and is not as sanguine about its efficacy as the IPA appears

to be.

First, as noted in Staff’s comments to the IPA, given the Illinois Power Agency

Act’s (the “IPA Act”) (20 ILCS 3855/1-1 et seq.) annual budget constraint and its

hierarchy of multiple selection criteria for renewable resources, a multi-year approach

would appear to require inter-year allocations of the budget and other parameters.

Without such allocations between years, it is more likely that the total REC budget could

be spent improving upon tertiary and quaternary goals dealing with location, before fully

achieving the primary and secondary goals of the IPA Act. Staff is not characterizing

this as an insurmountable legal obstacle at this time, but it is a detail that must be

addressed if multi-year REC contracts are to be sought. Such detail has not been

provided at this time.

Second, if the Plan is to offer one-year and multi-year contracts at the same time,

and select the winning bid based on a levelized-cost per unit basis, Staff is concerned
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that this would be an inappropriate comparison which would tend to lock in higher prices

for longer periods of time, rather than lead to a lowering of prices over time. This can

be shown with a simple example. In the following table, Staff compares (a) a bid for a

15-year contract at a constant $30 per MWH of RECs, which equates to a levelized cost

per unit of $30, to (b) a series of 15 one-year contracts with different expected prices

each year, which equate to a levelized cost per unit of $28.55. However, whereas these

one-year prices are forecasted to decline over time (in this hypothetical example), the

initial year price is $35 (higher than the $30 price of the 15-year contract). Hence, such

a comparison would lead to the acceptance of the 15-year contract, locking in the $30

price for 15 years and precluding the IPA from taking advantage of the downward trend

in REC prices. (Note, in Staff’s previous comments, it incorrectly stated “… locking in

the $35 price for 15 years…”). The long-term result would be that the IPA would spend

more for RECs than if it only allowed one-year contracts. Thus, while this opinion is

certainly subject to uncertainty, it is Staff’s expectation that long-run contracts

competing head-to-head with short-run contracts for the same time periods will have the

perverse effect of locking in high REC prices and keeping REC prices higher than they

otherwise would be.
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3% Real Discount Rate

One 15-Year Bid

Year MWH Price MWH Price
1 1.00000 1,000 $30.00 1,000 $35.00

2 0.97087 1,000 $30.00 1,000 $34.00
3 0.94260 1,000 $30.00 1,000 $33.00

4 0.91514 1,000 $30.00 1,000 $32.00

5 0.88849 1,000 $30.00 1,000 $31.00
6 0.86261 1,000 $30.00 1,000 $30.00
7 0.83748 1,000 $30.00 1,000 $29.00

8 0.81309 1,000 $30.00 1,000 $28.00

9 0.78941 1,000 $30.00 1,000 $27.00
10 0.76642 1,000 $30.00 1,000 $26.00
11 0.74409 1,000 $30.00 1,000 $25.00

12 0.72242 1,000 $30.00 1,000 $24.00
13 0.70138 1,000 $30.00 1,000 $23.00

14 0.68095 1,000 $30.00 1,000 $22.00
15 0.66112 1,000 $30.00 1,000 $21.00

Levlized Cost $30.00 $28.55

Discount

Factor

15 One-Year Bids

On the other hand, Staff acknowledges that there may be value to ratepayers in

the IPA conducting RFPs specifically for new renewable capacity, and Staff is interested

in working with the IPA and other interested parties in exploring that concept for

inclusion in future procurement plans. It is Staff’s expectation that such a process will

lead to incremental renewable capacity if and only if the IPA allows enough lead time for

winning bidders to subsequently: arrange financing, order equipment, obtain necessary

regulatory approvals, obtain interconnection approval from the relevant transmission

provider, obtain land or land right-of-ways, prepare the site, build the renewable

facilities, test the facilities, and perform any other time-consuming activities that must be

accomplished before commercial operation can begin. In other words, it seems

unrealistic for long-run contracts for renewable power or RECs to benefit ratepayers

unless they are specifically geared toward capacity additions; but, from start to finish,
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capacity additions take many months to bring to full fruition. Thus, long-run contracts

should be geared toward the future and should not be considered viable substitutes for

one-year REC contracts for June 2009-May 2010.

In its objections/comments, Staff stressed that the Plan does not mandate the

procurement administrator to seek multi-year REC contracts. Rather, the revised plan

states

[I]f a new statute becomes law prior to the procurement of RECs under
this plan that provides for benchmarking of long-term contracts for
renewable energy supply and/or RECs, the Procurement Administrator
shall consult with the IPA, the Commission, and the Utilities and
recommend a method, consistent with all applicable statutes, to allow
contracts of greater duration than one year to be considered for
incorporation into bid solicitations.

Plan, p. 41 (emphasis added).

Thus, Staff believes that the Plan allows considerable opportunity for the

Procurement Administrator, the IPA, the Commission, and the utilities to exercise their

combined judgment in determining whether or not to incorporate multi-year contracts

into the upcoming REC bid solicitation. Nevertheless, Staff believes the many issues of

multi-year RECs raised by Staff have not been analyzed thoroughly enough (if at all) by

the IPA, and attempting to do so in the midst of the implementation phase of the Plan

would be an unwanted and potentially harmful distraction to Staff, the utilities, the

procurement monitor, the procurement administrator(s), and to the IPA. For all the

above reasons, Staff recommends that the Commission reject the multi-year REC

proposal described in the above quotation from the Plan.
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4. II.C. Portfolio Rebalancing

Neither Staff nor ComEd oppose the portfolio rebalancing section of the Plan.

However, ComEd notes that it issues an official forecast only twice a year: once in the

spring and once in the fall. At this time, Staff takes no position on whether two official

forecasts per year is an appropriate schedule for purposes of procurement planning.

5. III. Updated Forecast Data

ComEd provided an updated load forecast of each on-peak and off-peak monthly

period, which included what Staff would consider some non-negligible changes,

between -4% and +4% of the original forecast. The predominant changes, though, are

declines, which ComEd attributes to changes in economic conditions since the spring.

Staff has not yet had an opportunity to review the details of the revised forecast.

However, it is certainly understandable that the recent economic turmoil could cause the

type of forecast reductions shown in ComEd’s filing. Furthermore, in its review of

ComEd’s earlier forecast work papers, Staff found no reason to call into question the

forecasting methods employed by ComEd. If such a revised forecast is not relied upon

for setting procurement quantities, then the hedge ratios actually achieved may deviate

from those recommended in the plan.

Given the procedural schedule for filings, there does not appear to be an

opportunity to explore this issue further for ComEd. Staff would recommend that the

Commission direct ComEd to provide the Procurement Administrator the updated

forecasts that are available, and allow the Procurement Administrator to adjust the

amounts procured with the concurrence of Staff, ComEd and the Procurement Monitor.
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6. IV. Corrections

Staff has no objections to the proposed changes at page 8 of ComEd’s

Response.

IV. Staff’s Objections

Staff’s Response addressed (1) that with regard to Demand response values of

Ameren versus ComEd the difference seemed to be one of presentation rather than a

substantive difference of opinion, (2) REC Benchmarks, (3) Long-term Contracts for

RECs (4) Residual Demand for Ameren July and August 2009 on-Peak Energy and (5)

Release of Information to the Public. Staff has nothing further to add on these issues

but reiterates its request that with regard to the issue of releasing information to the

public, the Commission’s order approving the Plan should explicitly provide (1) that the

number of megawatts awarded for each contract type and for each contract term will be

publicly disclosed after a Commission vote accepting a procurement administrator

recommendation to accept certain bids for future procurement events, provided there

are at least three winning bidders in the entire procurement event, and (2) that the

winning quantities and average prices for all products, and not just the 24 basic building

block products, will be publicly released. The order approving the Plan could either

direct that the plan be modified in this regard, or these determinations could simply be

made in the order approving the Plan.
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V. Conclusion

Staff respectfully requests that the Illinois Commerce Commission approve

Staff’s recommendations in this docket.

Respectfully submitted,

___________________________
JOHN C. FEELEY
CARMEN L. FOSCO
Office of General Counsel
Illinois Commerce Commission
160 North LaSalle Street, Suite C-800
Chicago, IL 60601
Phone: (312) 793-2877
Fax: (312) 793-1556
jfeeley@icc.illinois.gov
cfosco@icc.illinois.gov

November 12, 2008
Counsel for the Staff of the
Illinois Commerce Commission
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