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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Leslie Haynes and Terrance Hilliard, 
 Administrative Law Judges 
 
DATE: October 25, 2008 
 
SUBJECT: Commonwealth Edison Company 
 
 Proposed general increase in electric rates. (Tariffs filed 

October 17, 2007). 
 
 October 14 Applications for Rehearing 
 
RECOMMENDATION: No recommendation for the City of Chicago SMP issue and 

Deny all other Applications for Rehearing. 
 Adopt attached Amendatory Order. 
 

 

Attorney General’s Application for Rehearing 

Filing Issue.  Pursuant to Section 10-113 of the Act and Section 200.880 of the 
Commission’s Rules of Practice (“Rules”) an application for rehearing must be filed 
within 30 days of the service of the Order from which rehearing is sought. The 
September 10, 2008 Order was served on the parties on September 11, 2008. Pursuant 
to Section 200.80 of the Rules, the Columbus Day weekend did not count in the 
computation of time for filing Applications for Rehearing.  Therefore, the due date for 
Applications was October 14, 2008.  

Section 200.1040(b) of the Rules provides that electronic filing is effective upon 
acceptance by the Chief Clerk, which requires that an actual person be in the Clerk’s 
Office to accept the document. Section 200.50 states that the Commission’s offices are 
open from 8:30 am until 5:00 pm.  Therefore the Applications were due before 5:00 pm 
on October 14, 2008.  When documents are received by the e-Docket system after 5:00 
pm they are marked received at 12:00 am of the following day. 

After 5 pm on October 14th, the Attorney General (“AG”) filed an original 
Application, a Corrected Application and a Second Corrected application on e-Docket.  
The Commission Clerk’s office was closed when these documents were filed. These 
filings were marked as filed at 12:00 am on the 15th by the e-Docket system.  Thus, all 
three iterations of the AG’s Application were untimely e-Docket filings. The original 
Application was not served upon the ALJs at any time.  The Corrected Application was 
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served on the ALJs electronically at 5:57 pm on the 14th.  The Second Corrected 
Application was received by the ALJs electronically at 7:00 pm on that same day.  The 
AG did not file a motion or other pleading offering any excuse for these lapses or 
requesting the Commission’s forbearance in regard to the untimely filing and service of 
any version of its Application. 

Instead, the AG filed a copy of the Corrected and Second Corrected Application 
by mailing them to the Chief Clerk in Springfield, postmarked October 14, 2008.  Unless 
filed through the e-Docket system, filing by mail is effective as of the postmarked date. 
See, Section 200.70. The AG’s Notice of Filing attached to these mailed documents 
asserts that its e-Docket filings of the “corrected” documents were “courtesy copies.” 
The Commission’s Rules and the e-Docket system do not provide for the filing of e-
Docket courtesy copies.    

The AG’s e-Docket filings of its three Applications were untimely filed. The 
subsequent filings by mail are an attempt to use an alternate method of filing to 
overcome this problem. The Commission has the discretion and authority (on its own 
motion) under Sections 200.25 and 200.30 of the Rules to waive filing compliance 
requirements and accept the Second Corrected Application, even though the AG has 
failed to request any relief from the Commission concerning these lapses.  The 
Commission could also, on its own motion, grant rehearing on the issues raised by the 
AG. 

If the Commission chooses to consider the AG’s Application for Rehearing, we 
make the following recommendations: 

Accumulate Reserve for Depreciation and Accumulated Deferred Income Taxes.  
The AG makes many arguments in support of its Application for Rehearing on this 
issue, many of which are also addressed by the other parties.  The AG argues that the 
Commission’s decision violates the prohibition against single issue ratemaking and that 
the Order’s reliance on decisions in other dockets is a violation of the Act because it is 
not based on the record in the instant proceeding.  The AG states that the same 
arguments support rehearing on accumulated deferred income taxes.  The Commission 
has previously considered these arguments and we do not recommend rehearing. 

SMP.  The AG seeks rehearing on Rider SMP and maintains that, among other 
things, approval of Phase 0 was based on insufficient data, ComEd does not need a 
rider to finance smart grid projects, smart grid is not defined, and that it is not clear who 
the beneficiaries will be.  Also, the AG argues that rider recovery violates the rule 
against single-issue ratemaking, retroactive ratemaking, the test-year rule and the rider 
fails the criteria set out in A. Finkl.  Moreover, according to the AG, the rider 
inappropriately shifts risk from shareholders to ratepayers, approves recovery without 
knowing if the plant will be prudent or used and useful, is contrary to statutory real-time 
price requirements, and is contradictory to the rejection of Rider SEA.  Advanced 
meters, the AG asserts, violate the least cost requirement and go beyond basic service.  
All these issues have been presented to the Commission.  No new arguments or facts 
are argued. 

Accordingly, if the Commission considers the AG’s Application for Rehearing, we 
recommend that it be denied. 
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CTA’s Application for Rehearing 

ECOSS.  The CTA restates its argument that the Commission’s conclusion to 
use the ComEd ECOSS (that the Commission found to be flawed) to set rates is illogical  
and unreasonable.  It also repeats its contention that an across the board increase is 
the only fair way to allocate costs when the cost of service has not been adequately 
determined.  It again argues that the large rate increase overlooks the Commission’s 
commitment to minimize rate shock to railroad customers for policy reasons.   

SMP.  The CTA argues that the tariff filed by ComEd is not in compliance with 
the Commission’s Order.  We note that the tariff was presumably reviewed by Staff.  
Also, the inconsistencies claimed by CTA are not apparent.  Although an improper tariff 
filing could be addressed during the rehearing phase, CTA has not shown this to be 
necessary. 

We recommend that the Commission deny the CTA Application for rehearing.  

REACT’s Application for Rehearing 

ECOSS.  REACT urges the Commission to reconsider its decision to rely on the 
ComEd ECOSS.  REACT argues that the record amply demonstrates that the ECOSS 
is invalid. REACT repeats its argument that it is unjust and inappropriate to set rates 
based on a fatally flawed cost of service study.  REACT also repeats its arguments that 
the evidence compels the conclusion that an across the board increase is the only 
appropriate solution to the failure of ComEd to properly allocate cost. 

Kroger and the Commercial Group filed Responses to REACT’s Verified 
Application for Rehearing, objecting to REACT’s characterization of the position these 
parties took regarding the recommended use of ComED’s ECOSS as a rate setting tool.   
REACT filed a Motion to Strike the responses asserting: 1) that its characterization of 
the position of Kroger and the Commercial Group is accurate, and 2) the Responses 
were filed without leave of the Commission and they are not verified as required by 
Commission rule.  In view of our recommendation below to deny REACT’s Application 
for Rehearing, we recommend that the Commission take no action in regard to the 
Kroger/Commercial Group Responses or the Motion to Strike.   

Customer Care Costs.  As it did during the earlier stages of this proceeding, 
REACT urges the Commission to exclude $64.8 million of customer care costs from 
delivery services.  REACT contends that the evidence that this amount is misallocated 
is supported by competent expert testimony and unrebutted by ComEd.  REACT alleges 
that ComEd failed to meet its burden of proof on this issue.  

The Commission has considered and rejected these arguments and should deny  
REACT’s Application for Rehearing. 

CUB’s Application for Rehearing 

Accumulated Reserve for Depreciation.  CUB raises many arguments in support 
of its request for rehearing on this issue.  It articulates its argument that the Final Order 
in this proceeding violates the test-year principles, Section 9-211 of the Act, and Part 
287.40 of the Commission’s rules.  Moreover, CUB maintains that the Final Order is 
based on an incorrect reading of the Commission’s AmerenUE/CIPs Order and states 
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that in that Order, no distinction is made based on the trend of plant investment.  CUB 
also notes that prior ComEd decisions and the Peoples Gas decision are 
distinguishable.  Finally, CUB argues that Staff’s rebuttal position, which was adopted 
by the Commission, is unsupported by the record and contrary to its initial position.  
Although CUB’s arguments are not without merit, we believe that the Commission has 
thoroughly considered and rejected these arguments.  We do not recommend 
rehearing. 

Accumulated Deferred Income Taxes.  As with accumulated depreciation, CUB 
argues that it would be improper and inconsistent to include post-test year plant 
additions in rate base without recognizing that a portion of those additions will be 
financed by the customer supplied, zero-cost capital represented by the growth in 
accumulated deferred income taxes.  The Commission has already considered and 
rejected this argument and, therefore, we do not recommend rehearing. 

IIEC’s Application for Rehearing 

Accumulated Reserve for Depreciation.  Similar to the AG and CUB, IIEC raises 
the same arguments that have already been considered by the Commission.  We see 
no reason to grant rehearing. 

SMP.  IIEC also seeks rehearing on the Commission’s decision to allow ComEd 
to recover its Phase 0 costs through Rider SMP.  Similar to the AG, it argues that 
ComEd doesn’t need a rider to finance Phase 0 and that Rider SMP violates the criteria 
set out in A. Finkl, single-issue ratemaking, the test-year rule and Section 9-211 of the 
Act.  IIEC raises no new arguments or fact and there is no basis to grant rehearing. 

ECOSS.  IIEC requests rehearing and reconsideration of the Commission 
decision to set rates based upon a cost study that the Commission recognizes as 
flawed.  IIEC urges rehearing because this decision by the Commission is contrary to 
policy, contrary to the evidence and arbitrary and capricious.  IIEC repeats its argument 
that the only fair way to set rates in this case is with an across the board increase.  
According to IIEC, the Commission has no basis to assume the propriety of any other 
allocation.  

MDS.  IIEC also argues that the Commission’s rejection of its version of the 
minimum distribution system (“MDS”) approach to cost allocation is in error.  IIEC 
contends that the Commission’s conclusion that it has considered and rejected this 
specific version of the MDS approach before is incorrect.  IIEC advocated the use of the 
MDS system throughout this case and argued this point in its brief on exceptions.   

The Commission has considered and rejected these arguments and should deny 
IIEC’s Application for Rehearing. 

Metra’s Application for Rehearing 

ECOSS.  Metra’s Application for Rehearing reiterates its arguments that use of 
the ComEd ECOSS is in error.  Metra’s arguments on this point tracks its earlier 
arguments and those of other parties.  Metra contends that an across the board 
increase is the correct response to the flawed ECOSS.  
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SMP.  Similar to the CTA, Metra argues that the tariff filed by ComEd is in conflict 
with the Order because it specifies a method of cost recovery.  In our view, this is not a 
correct reading of the Order.  ComEd’s method of cost recovery was approved, just not 
what costs could be recovered, which will explored in the annual reconciliation process. 
Accordingly, rehearing on this issue is not recommended. 

Future Smart Grid Rider.  Metra takes issue with the Order’s suggestion that 
ComEd may re-file for rider recovery of future smart grid costs, arguing that the 
suggestion is premature.  Metra requests that the Commission grant rehearing to 
remove a sentence that does not require ComEd to re-file and does not guarantee that 
ComEd’s request would be granted.  As such, removing the sentence would have no 
impact and rehearing is not necessary or recommended. 

The Commission should not grant rehearing on these issues that it has already 
considered. 

City of Chicago  

A&P Cost Allocation Method.  The City of Chicago seeks rehearing in regard to 
the Order’s rejection of the Average and Peak method of cost allocation.  The City 
reiterates its argument from its Brief on Exceptions that the Order’s finding that review 
of this method requires its own cost study is in error. We recommend that the City’s 
Application for Rehearing be rejected on this issue.   

SMP.  The Final Order directed that customer side benefits will be analyzed in 
the Statewide Smart Grid Collaborative and utility side benefits will be investigated in 
the AMI Workshop.  The City notes that customers that use smart grid technology can 
save money by providing them more timely information, thus enabling customers to 
conserve energy and change their consumption away from peak hours.  Customers who 
do not use smart grid technology should also realize reduced costs because smart grid 
technology should put downward pressure on peak period pricing.  Accordingly, the City 
believes that customer benefits should also be analyzed as part of the Phase 0 
workshop.  We are not aware of the basis for this separation and cannot, therefore, offer 
a recommendation. 

Amendatory Order 

The attached Amendatory Order contains the corrections to the Final Order as 
requested by ComEd in its Application for Rehearing and explained by the ALJs in their 
October 15th memo.  No other parties suggested corrections.  We recommend adoption 
of the Amendatory Order. 

 
 
LH/TH:jt 
 


