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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

ILLINOIS POWER AGENCY

Petition for Approval of Initial
Procurement Plan

:
:
:
:

Docket No. 08-0519

STAFF’S SUR-REPLY TO COMMONWEALTH EDISON
COMPANY’S AND THE ILLINOIS POWER AGENCY’S REPLIES

TO STAFF’S RESPONSE AND OBJECTIONS

Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel,

respectfully submits this sur-reply to the Reply of Commonwealth Edison Company to

the Staff’s Response and Objections to the Illinois Power Agency’s Procurement Plan

(“ComEd Reply” or “ComEd’s Reply”) and the Illinois Power Agency’s Comments

Regarding the Question of Whether the ICC Should Conduct a Hearing to Consider the

Procurement Plan (“IPA Reply” or “IPA’s Reply”), both filed on October 28, 2008.

I. INTRODUCTION AND BACKGROUND

On October 20, 2008 the IPA filed its Initial Power Procurement Plan to the

Illinois Commerce Commission (the “Plan”) and The Illinois Power Agency’s Petition for

Approval of the 220 ILCS 5/16-111.5(d) Procurement Plan (the “Petition”). On October

27, 2008, pursuant to Section 16-111.5(d)(3) of the Public Utilities Act (“PUA”), 220

ILCS 5/1-101 et seq. (220 ILCS 5/16-111.5(d)(3)), and the October 23, 2008, Notice of

Administrative Law Judge’s Procedural Ruling, Staff filed its Response and Objections

to the Illinois Power Agency’s Procurement Plan Filed October 20, 2008 (“Staff

Response” or “Staff’s Response”). Staff’s Response was verified and supported by the
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Affidavit of Richard J. Zuraski. On October 27, 2008, Commonwealth Edison Company

(“ComEd”) filed objections to the Plan (“ComEd Response”) and Central Illinois Light

Company d/b/a AmerenCILCO, Central Illinois Public Service Company d/b/a

AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, “the Ameren

Illinois Utilities,” or “AIU”) filed objections to the Plan (“AIU Response”). No other parties

filed objections or responses of any type to the Plan.

A motion seeking leave to file ComEd’s Reply was filed on October 28, 2008.

The IPA Reply was also filed on October 28, 2008, but without a motion seeking leave

to make such filing.1

II. Staff’s Reply to the ComEd Reply and the IPA Reply

Section 16-111.5(d)(3) of the PUA provides, in full, as follows:

(3) Within 5 days after the filing of the procurement plan, any
person objecting to the procurement plan shall file an objection with the
Commission. Within 10 days after the filing, the Commission shall
determine whether a hearing is necessary. The Commission shall enter its
order confirming or modifying the procurement plan within 90 days after
the filing of the procurement plan by the Illinois Power Agency.

220 ILCS 5/16-111.5(d)(3). Section 16-111.5(d)(4) of the PUA further provides, in full,

as follows:

(4) The Commission shall approve the procurement plan, including
expressly the forecast used in the procurement plan, if the Commission
determines that it will ensure adequate, reliable, affordable, efficient, and
environmentally sustainable electric service at the lowest total cost over
time, taking into account any benefits of price stability.

220 ILCS 5/16-111.5(d)(4).

1
Since further replies or responses are not provided for under the PUA, Staff believes a motion seeking

leave to file the IPA Reply should have been filed. Nevertheless, Staff has no objection to the filing or
consideration of the IPA Reply.
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In Staff’s Response, Staff asserted that Section 16-111.5(d)(3) of the PUA was

not clear regarding the process to be followed if it is determined that no hearing is

necessary. Staff Response, p. 4. Staff further asserted that the statute could be

construed to allow the following scenarios: (1) the Commission approves the plan as

filed without an order similar to a decision to allow a tariff to pass to file; (2) the

Commission approves the plan as filed in an order; and (3) the Commission

substantively modifies the plan in an order. Id. at 4-9. In particular, Staff indicated that

the relevant language was subject to multiple constructions and that a construction

allowing the Commission to approve a plan without an order similar to allowing a tariff to

pass to file was reasonable. Id. Both ComEd and the IPA assert that the statute does

not permit the Commission the option to approve the plan without an order similar to a

decision to allow a tariff to pass to file. See generally ComEd Reply; IPA Reply, pp. 2-3.

A. Reply to ComEd

ComEd argues that the statutory language of Section 16-111.5(d)(3) is not

ambiguous. ComEd Reply, pp. 1-2. ComEd notes that the language indicating that

“[t]he Commission shall enter its order confirming or modifying the procurement plan

within 90 days after the filing of the procurement plan by the Illinois Power Agency” (220

ILCS 5-16-111.5(d)(3)) is not expressly conditioned on a finding that a hearing is

necessary.2 Id. at 2. While the particular language at issue is not expressly conditioned

on a determination that hearings are necessary, ComEd’s argument ignores the

2
Staff also notes that the statutory provisions regarding entering an order within 60 days of the filing of

procurement plans by AIU and ComEd in 2007 were phrased conditionally with respect to a determination
that hearings were necessary. See 220 ILCS 5/16-111.5(j)(i).
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immediately preceding sentence which provides that “the Commission shall determine

whether a hearing is necessary.” Id.

While Staff concedes that one possible construction of the language of Section

16-111.5(d)(3) is that it requires an order by the Commission3, Staff submits that

ComEd is wrong to assert that the relevant statutory language cannot also be construed

as allowing acceptance without an order. The General Assembly did not state that the

Commission should merely determine whether there are issues of fact. Instead, they

stated that the Commission should “determine whether a hearing is necessary.” Id. As

explained below, the language indicating the Commission should determine whether a

hearing is necessary can reasonably be interpreted as requiring the Commission to

determine whether there are any contested issues to address – whether factual, policy

or legal. When viewed in this context, the meaning of the language stating that an order

shall be entered within 90 days of the plan filing is subject to more than one reasonable

construction. That is, having instructed the Commission to determine whether it needs

to consider contested issues (i.e., whether hearings are necessary), the language

stating the Commission shall enter an order confirming or modifying the plan within 90

days of its filing can reasonably be construed as specifying the actions the Commission

must take (approve or modify, but not simply reject) and indicating the time limit in which

the Commission must act (90 days from plan filing), if it finds a hearing is necessary.

ComEd’s argument relies on an unreasonably narrow view of the requirement to

determine whether a hearing is necessary. While Staff does not dispute that questions

of fact would be one situation where the Commission could determine that hearings are

3
Such a construction would not have been plausible under the language of 220 ILCS 5/16-111.5((j)(i).
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necessary, limiting the issue of whether hearings are necessary to questions of fact

would unreasonably limit the meaning of hearings in a manner not expressed by the

General Assembly in the statute. The term “hearings” includes not only the taking of

evidence, but also includes the right to be heard and submit arguments on the facts and

the law. Black’s Law Dictionary defines “hearing” as follows:

Hearing. Proceeding of relative formality, generally public, with definite
issues of fact or of law to be tried, in which parties proceeded against
have right to be heard, and is much the same as a trial and may terminate
in a final order. Synonymous with trial, and includes reception of evidence
and arguments thereon. It is frequently used in a broader and more
popular significance to describe whatever takes place before magistrates
clothed with judicial functions and sitting without jury at any stage of the
proceedings subsequent to its inception, and may include proceedings
before an auditor.

In equity practice. The trial of the case, including introduction of
evidence, argument of counsel, and decree of court. …

Black’s Law Dictionary, Revised Fourth Edition, “Hearing” (citations omitted).

ComEd’s position wrongly limits the issue of hearings to questions of fact in

considering the statutory language. Consistent with the definition of “hearing” in Black’s

Law Dictionary, the issue of whether a hearing is necessary is reasonably interpreted to

include not only whether there are disputed facts, but also includes other issues such as

whether adequate facts have been appropriately plead, whether parties desire to be

heard and present arguments on the facts (whether disputed or undisputed), whether

parties desire to be heard and present arguments with respect to the application of facts

to the law, whether parties desire to be heard and present arguments on questions of
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law, and whether parties desire an opportunity to be heard on any matter making the

case a contested matter.4

Since the instruction to determine whether hearings are necessary can

reasonably be interpreted as an instruction to determine whether there are contested

issues that need to be addressed, the immediately following sentence indicating that the

Commission shall enter an order confirming or modifying the plan within 90 days of its

filing can reasonably be construed as not mandating an order, but rather as specifying

when and how the Commission should act if it determines there are contested issues to

be addressed. While Staff continues to maintain that the language of Section 16-

111.5(d) is not as clear as it could have been and can be construed to permit the

Commission the option of accepting a plan without an order, Staff notes that it did not

advocate following that option in this particular case. Rather, Staff requested that the

Commission conduct paper hearings if the issues Staff classified as objections are not

resolved consistent with Staff’s recommendations. Staff Response, pp. 3, 9.

ComEd also argues that Staff’s reference to the pass to file process for tariffs is

misplaced since the PUA specifies such a process for tariffs but not for procurement

plans. ComEd Reply, pp. 2-3. Staff did not argue that a pass to file process for

procurement plans was required or mandated by the PUA. Rather, Staff merely pointed

out that the convention of letting proposals take effect without conducting hearings was

4
Staff also notes that in Commission cases in general and procurement plans cases in particular, there

are often issues based on differences of opinion among experts. Given a procurement plan to procure
power and energy in the future, there are relatively few empirical facts at issue. Rather, there are more
likely to be issues regarding the projected or forecasted effect or result, or projected costs and benefits, of
various procurement options. Expert opinions, including expert opinions on appropriate policy concerns
and issues, are routinely explored and tested through cross examination and argument in Commission
proceedings. Thus, the issue of whether the Commission finds hearings necessary also includes the
question of whether there are policy or legal issues, contrary to ComEd’s suggestion that the issue of
whether to hold hearings is limited to questions of fact and excludes disputed questions of policy or law.
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a common convention under the PUA, showing that an interpretation of the language of

Section 16-111.5(d)(3) as not requiring a decision on the merits if a hearing is not

deemed necessary is not “inconvenient, unjust, mischievous, absurd, or difficult” in

comparison to a different possible interpretation of that language. Staff Response, p. 6.

Further, Staff would note that tariffs that are passed to file do impact third parties –

namely, ratepayers that take service under such tariffs – and that ComEd’s apparent

attempt to distinguish procurement plans from tariffs based on the a procurement plan’s

impact on third parties ignores this fact. See ComEd Reply, p. 2.

ComEd’s argument that there is nothing improper or unusual about issuing

substantive orders without a hearing where there is no material factual dispute is not

availing for the reasons stated above. That is, (a) ComEd is again equating and limiting

the “hearing” question to contested issues of fact and (b) this argument does nothing to

disprove Staff’s assertion that the statute is ambiguous and can be read as not requiring

a substantive order.

Finally, ComEd argues that even if the Commission has the authority to accept a

plan without a substantive order, the Commission should formally enter an order

approving the plan to provide certainty to the utilities and other parties involved. ComEd

Reply, p. 3. First, Staff wants to be clear that it is not asserting that the first option

would involve the Commission taking no action whatsoever, with parties forced to

assume acceptance through a lack of action. Rather, if this option were considered,

Staff would envision an order or notice of Commission action confirming that the

Commission determined no hearing was necessary and that the plan will take effect on

that basis. Further, Staff notes that the option suggested by Staff would have no less
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certainty than the process proposed by ComEd in that both would involve a decision or

order made without a hearing and be subject to requests for hearing as specified in

Section 10-110 of the PUA. See Staff Response, p. 8.

For the foregoing reasons, ComEd’s assertion that there is no merit whatsoever

to Staff’s position that the Commission may have the option of not entering an order if it

decides not to hold a hearing must be rejected. As noted previously, this issue need not

be addressed and would be moot if the Commission decides to hold hearings. Staff has

requested a paper hearing in this case and is not proposing the no hearing option.

Thus, Staff recommends that the Commission decide to conduct hearings, and not

address this issue at this time. The need and desirability of accepting a plan without an

order would best be considered in the context of a plan and circumstances where such

a result is a viable recommended option. That is not the case here. However, in the

event the Commission deems it advisable or desirable to address this issue at this time,

Staff wants to emphasize that Staff’s main point in discussing the no order scenario was

to make sure the Commission was aware of its potential options, including the potential

option of accepting a plan without an order. Staff does not contend that the statutory

language prohibits a construction that this an order is required.

B. Reply to IPA

The IPA contends that “no party has either raised a factual question, or

requested a hearing.” IPA Reply, p. 2. This is simply incorrect. While Staff made clear

that its request for a hearing could be eliminated by the IPA accepting Staff’s

recommendations concerning the specific issues identified as objections, Staff did

request a hearing subject to those conditions being met. Staff Response, pp. 3, 9.
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Further, Staff submits that differences of expert opinion (such as the feasibility of

benchmarks for renewable energy credits (“RECs”)), is a question of fact.

Further, the foregoing assertion by the IPA regarding questions of fact, as well as

its specific assertion that Section 16-115(d)(3) requires an affirmative order adopting a

procurement plan (IPA Reply, p. 3), suffers from the same problems discussed above

for ComEd’s similar arguments. The primary failure in this regard is that the IPA

misconstrues the language requiring the Commission to determine whether a hearing is

necessary as limited to the issue of questions of fact. That is, the IPA misconstrues the

meaning of “hearings” which, as explained above, can be reasonably interpreted to

include the concept of an opportunity to be heard and present arguments on any

question of fact, law or policy.

Staff has additional concerns regarding the need for a hearing given the IPA’s

contentions that (i) the requirement to determine whether a hearing is necessary should

be limited to questions of fact and (ii) the Commission is required to enter an order even

if no hearing is deemed necessary. Since the IPA contends that an order is required, it

must also recognize that Commission orders and findings must be supported by

substantial evidence. See United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill.

2d 1, 12 (1994); 220 ILCS 5/10-201(e)(iv)(A). As noted above, Section 16-111.5(d)(4)

of the PUA states that “[t]he Commission shall approve the procurement plan, including

expressly the forecast used in the procurement plan, if the Commission determines that

it will ensure adequate, reliable, affordable, efficient, and environmentally sustainable

electric service at the lowest total cost over time, taking into account any benefits of

price stability.” 220 ILCS 5/16-111.5(d)(4). Since the IPA believes that an order is
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required under the provisions of subparagraph (d)(3) of Section 16-111.5, it would follow

under that view that the findings in subparagraph (d)(4) for approving a procurement

plan are also mandatory. As explained below, notwithstanding that the remaining

contested issues are minimal, the IPA has failed to provide the Commission any basis

upon which it can make the required findings and appears to have failed to comply with

the Commission’s rules under Part 200.

Based on the documents served upon counsel for Staff as well as Staff’s review

of the same documents posted on the Commission’s e-Docket system, it appears that

the IPA’s Plan and Petition are neither verified nor supported by affidavit or pre-filed

testimony. Regardless of whether facts are contested, given the lack of verification it

does not appear that there is a proper evidentiary basis – substantial or otherwise -- for

the Commission to make the findings and order that the IPA believes are required. Staff

further notes that Section 200.130 of the Commission’s Rules of Practice requires that

“[t]he contents of all formal complaints, petitions, applications, petitions to intervene,

supplemental formal complaints and supplemental petitions shall be verified by the filing

party before a notary public.” 83 Ill. Adm. Code 200.130. As noted above, it appears

that neither the Petition nor the Plan has been verified.

Even if the IPA had verified its Plan and Petition, it does not appear that the

findings and order the IPA appears to view as a requirement can be made based on the

current record. As noted above, Section 16-111.5(d)(4) requires Commission approval

of a plan to include an express approval of “the forecast used in the procurement plan.”

220 ILCS 5/16-111.5(d)(4). The Plan makes clear that the IPA is not independently

vouching for the forecasts provided by the utilities: “The load forecast model and results
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provided by the Utilities has not been independently validated by the IPA.” Plan, p. 10.

While ComEd’s Response was verified and includes “some updated load forecast

information,” the response and verification do not appear to specifically encompass the

original load forecasts and supporting data provided to and relied upon by the IPA. See

ComEd Response, pp. 1, 5-7 and Verification of William P. McNeil. The AIU Response

does not appear to be verified or and does not provide updated load forecasts. Given

that Staff believed there was an option for the Commission to accept a plan without an

order, Staff did not detect or raise in its objections the fact that neither the Plan, the

Petition, nor the load forecasts relied upon by the IPA were verified in this case by the

IPA, ComEd or AIU. Given the arguments advanced by ComEd and the IPA, this fact is

now relevant.

Staff does not have a specific objection to the load forecasts relied upon (but not

verified) by the IPA, and believes this defect can be easily cured by some form of

verification of the Plan, the Petition and load forecasts by the IPA and/or ComEd and

AIU. Without such support, Staff is at a loss to determine the basis upon which the

Commission can make such findings. Thus, the current status of the record has a direct

bearing on the need for a hearing, particularly if the Commission determines it is

required to enter an order and make findings as asserted by the IPA and ComEd.

Finally, the IPA makes note of the fact that Staff’s proposed paper hearing

schedule postulated a Commission decision on whether a hearing is required more than

10 days after the filing of the Plan. See IPA Reply, pp. 3-4. The IPA asserts that it

believes “a decision on whether to conduct a hearing is required to be made within ten

days of the filing of the Procurement Plan with the Commission” under Section 16-
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111.5(d)(3), but “concedes that [the relevant statutory language] can be read to give the

Commission ten days, after the filing of objections, to determine whether a hearing is

required.” Id. Staff agrees that the language of Section 16-111.5(d)(3) is subject to

multiple constructions regarding the operative event for the 10 day action period, since

the statute does not contain language specifically identifying the relevant filing as either

the plan or objections. Nevertheless, Staff submits that the statutory language should

be interpreted to allow the Commission 10 days from the filing of objections.

First, Staff notes that interpreting the language to allow 10 days from the filing of

a plan results in a construction that is “inconvenient, unjust, mischievous, absurd, or

difficult” in comparison interpreting the language to allow 10 days from the filing of

objections. See McMahan v. Industrial Com’n, 183 Ill.2d 499, 514 (1988); In re B.C.,

176 Ill.2d 536 (1997) (“[A] court should presume that the legislature did not intend an

absurdity, inconvenience or injustice.”); People ex rel. Brenza v. Edwards, 413 Ill. 514,

543 (1952). As occurred in this very case, the five days allowed for objections may fall

on a Saturday, Sunday or state holiday, resulting in a due date of the next day that is

not a Saturday, Sunday or state holiday pursuant to Section 1.11 of the Statute on

Statutes. See 5 ILCS 70/1.11. Thus, construction of the filing as a reference to the

filing of the plan could require a determination on whether a hearing is necessary only 3

days (as in the instant case) or 2 days (in the case of a Saturday due date with a

Monday holiday) from the filing of objections. Staff submits that such a result is

“inconvenient, unjust, mischievous, absurd, or difficult” in comparison to a construction

of 10 days from the filing of objections. Second, under the last antecedent doctrine,

relative or qualifying words or phrases in a statute serve only to modify words or
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phrases which are immediately preceding. They do not modify those which are more

remote. See McMahan v. Industrial Comm’n, 183 Ill. 2d 499, 511-512 (1998). Here, the

immediately preceding phrase or clause in Section 16-111.5(d)(3) is the filing of an

objection with the Commission, and the reference to “[w]ithin 10 days after the filing”

should be deemed to refer to this immediately preceding language under the doctrine of

last antecedent.

Respectfully submitted,

___________________________
JOHN C. FEELEY
CARMEN L. FOSCO
Office of General Counsel
Illinois Commerce Commission
160 North LaSalle Street, Suite C-800
Chicago, IL 60601
Phone: (312) 793-2877
Fax: (312) 793-1556
jfeeley@icc.illinois.gov
cfosco@icc.illinois.gov
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