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Commonwealth Edison Company (“ComEd”), by its attorneys, submits this Reply to the 

Staff’s Response and Objections (“Staff Obj.”) to the Illinois Power Agency’s Procurement Plan 

(“Plan”).  ComEd’s Reply is limited to a single procedural issue: the statutory requirement that 

the Commission enter an order approving a procurement plan. 

In its discussion of the procedural options open to the Commission, the Staff 

acknowledges that the Commission must issue an order if it decides to hold a hearing.  However, 

should the “Commission decides that a hearing is not necessary,” Staff opines that the 

Commission could “approve[] the plan as filed without an order similar to a decision to allow a 

tariff to pass to file ….”  Staff Obj. at 4.  Staff’s belief rests on what it describes as a “possible 

interpretation” of a supposedly ambiguous Section 16-111.5(d)(3) of the Public Utilities Act 

(“PUA”) (220 ILCS 5/16-111.5(d)(3)).  ComEd respectfully submits that Staff seriously errs.  

The statute is not ambiguous, and clearly requires the Commission to “enter its order confirming 

or modifying the procurement plan….”  Moreover, failing to issue an order adds needless and 

dangerous legal risk to a process expressly designed to promote certainty and stability. 

Section 16-111.5(d)(3) of the PUA provides in toto: 

Within 5 days after the filing of the procurement plan, any person 
objecting to the procurement plan shall file an objection with the 
Commission. Within 10 days after the filing, the Commission shall 
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determine whether a hearing is necessary. The Commission shall enter its 
order confirming or modifying the procurement plan within 90 days after 
the filing of the procurement plan by the Illinois Power Agency.  

220 ILCS 5/16-111.5(d)(3).1  This section has three independent requirements.  First, it requires 

parties to file any objections within five days of the filing of the Plan.  Second, it requires the 

Commission within 10 days “after the filing” to determine whether a hearing is required.  And, 

third, it requires the Commission to “enter its order confirming or modifying the procurement 

plan within 90 days after the filing of the procurement plan by the Illinois Power Agency.”  The 

third requirement is not conditioned on any finding that a hearing is required.  Nor does the 

statute only require an order if the Commission wishes to make revisions to IPA’s proposed plan.  

There is nothing ambiguous about the direction the General Assembly has given to the 

Commission even if no objections are sustained.  In that case, the Commission must enter an 

order “confirming” the plan.  As Staff notes, “unless the statute is ambiguous it ‘will be given 

effect without resort to other tools of construction.’”  Staff Obj. at 5 (citations omitted). 

Staff errs in analogizing the IPA planning process to a utility filing its own tariff.  A tariff 

is filed by a utility with respect to its own terms of service.  The Commission is a regulator of the 

utility and if it does not suspend the tariff, the utility’s decision to propose a change in its own 

relationship with its own customers is allowed to become effective.  The utility’s tariff filing 

must state when it is proposed to be effective, and (provided procedural requirements were met) 

it will be become effective absent Commission suspension.  That process of utilities filing their 

own tariffs, subject to Commission regulation, is expressly set out in Article IX of the PUA.  220 

ILCS 5/9-201.  Here, by contrast, the IPA proposes a plan not to govern its own operations or 

relationships, but to control other parties’ (including utilities) actions.  The law contains no 

                                                 
1 Staff and ComEd do not disagree about what portion of the statute controls.  This is the same language 

quoted by Staff.   
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analogous language that the Plan “becomes effective” absent Commission action.  Indeed, the 

law makes the Commission a part of the process itself; it does not allow the IPA to regulate 

procurement at all absent Commission oversight, involvement, and approval.   

Staff also errs in believing that the question of whether or not to hold a hearing – a 

process for making evidentiary findings2 – is a logical predicate to the question of whether an 

order should be entered.  The Commission could well find, as ComEd pointed out in its 

Objections, that there are questions of law or policy that require no hearing, but on which an 

order might be required for the Commission to render a decision.  Moreover, even if no material 

questions – of fact, law, or policy – are raised, the Commission is required to “approve” the plan, 

not simply stand silent.   

Staff further observes that “it would depart from typical practice for the Commission to 

issue a substantive decision without holding hearings and taking evidence.”  Staff Obj. at 8.  That 

is true, but that observation only underscores the point that the IPA planning process is not like 

the tariff review process.  Here, the General Assembly called for a different process and, as noted 

in ComEd’s Objection, there is nothing improper or unusual about issuing substantive orders 

without a hearing where there is no material factual dispute.  See ComEd Obj. at 9. 

Finally, even if the statute were ambiguous about the requirement to issue an order – 

which it is not – the Commission should enter an order.  The procurement process will require 

utilities to purchase literally billions of dollars of electricity.  Certainty in that process is critical 

not only to utilities, but to customers’ interests to minimize needless risk premiums.   

For the above stated reasons, ComEd respectfully requests that the Commission “enter its 

order confirming or modifying the procurement plan,” regardless of whether a hearing is held, in 

                                                 
2 ComEd agrees, in this regard with Staff, that “it would raise due process concerns to modify a plan based 

on factual matters that are not established by a paper or live hearing process.”  Staff Obj. at 7. 
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accordance with Section 16-111.5(d)(3) of the PUA.  ComEd agrees with Staff that, should a 

hearing be required, a paper hearing is preferable, under applicable provisions of the 

Commission’s Rules of Practice.  If no hearing is required, the Commission remains free to seek, 

if it wishes, additional briefing on legal or policy issues before entering its order.  ComEd agrees 

with the Staff’s proposed schedule for submission of additional filings and issuing an order. 
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