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ILLINOIS POWER AGENCY’S COMMENTS REGARDING 
THE QUESTION OF WHETHER THE ICC SHOULD CONDUCT A HEARING 

TO CONSIDER THE PROCUREMENT PLAN 
 

 On October 20, 2008, the Illinois Power Agency (“Agency” or “IPA”) submitted its 

Petition seeking approval of the IPA’s Power Procurement Plan for the period June 2009 through 

May 2014 (“Procurement Plan” or “Plan”).  This Plan was submitted in accordance with Section 

16-111.5(d)(2) of the Illinois Public Utilities Act (“PUA”), 220 ILCS 5/16-111.5(d)(2).  In the 

Petition that accompanied the Plan, the Agency stated that based on the comments that were 

submitted to the Agency while preparing the Plan, and given that it did not appear that there were 

contested issues of material fact, the Agency did not believe that a hearing would be required for 

the Illinois Commerce Commission’s full consideration and approval of the Plan.  (Petition at 6.)   

 The Staff of the Illinois Commerce Commission (“Staff”), Commonwealth Edison 

(“ComEd”), and AmerenCILCO, AmerenCIPS, and AmerenIP (together referred to as 

“Ameren”) submitted comments in response to the Procurement Plan.  Commonwealth Edison 

and Ameren both agree that given that there are no contested issues of material fact, no hearing is 

required for the Commission’s consideration and adoption of a Procurement Plan.  (ComEd 

Comments at 1; Ameren Comments at 1.)  The Staff identified several corrections that it believed 

needed to be made to the Procurement Plan, and urged the “IPA to voluntarily correct or address 
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as many of Staff’s remaining issues as possible.”1  The Staff then suggested that if there were any 

remaining objections by a party, that those “objections be addressed through a short paper 

hearing process.”  (Staff Comments at 3.)  Staff also identified several procedural scenarios that 

could potentially play out if parties had identified substantive factual disputes to the Procurement 

Plan.  (Staff Comments at 3 – 9.)  However, given that the only other parties that filed comments, 

ComEd and Ameren, agree that no hearing is required, the Agency respectfully requests that the 

Commission proceed to the consideration and adoption of a Procurement Plan without a hearing. 

 ComEd and Staff both suggest that there could be a theoretical need for a hearing if a 

party that had filed objections to the Procurement Plan raised factual issues that were material to 

the Commission’s modification or consideration of the proposed Procurement Plan.  (Staff 

Comments at 7; Com Ed Comments at 9.)  Both further suggest that if the Commission 

determines to conduct a hearing, any hearing only be a “paper” hearing with no cross 

examination required.  These recommendations are moot given that no party has either raised a 

factual question, or requested a hearing.  The Agency agrees that if the Commission determines 

to conduct a hearing, that factual matters be submitted by the parties through verified statements, 

without cross examination.  However, because there are no material issues of fact in issue, the 

Commission should proceed to adopt or modify the Plan based on the comments filed by 

ComEd, Ameren and Staff.   

Response to Staff’s Proposed Process 

 While the Staff agrees that no hearing is required for the Commission’s consideration of 

the Plan, it did hypothesize that there were three potential scenarios that could play out if the 

Commission determines that a hearing is not necessary.  (Staff Comments at 4.)  One scenario 

                                                 
1  The Illinois Power Agency will file a response addressing the substantive comments and 
recommendations raised by ComEd, Ameren and the Staff. 
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that the Staff identified is that the Commission could “approve the plan without an order similar 

to a decision to allow a tariff to pass to file.”  While the IPA agrees with Staff’s ultimate conclusion 

that a decision made by the Commission without a hearing is authorized under both Section 16-

111.5(d)(3) and Section 10-110 of the PUA, the Agency disagrees that the Commission can simply 

allow the Procurement Plan to “pass to file” without any Commission order specifically adopting 

a procurement plan.  As Staff notes, Section 16-111.5(d)(3) requires the Commission to 

affirmatively adopt a procurement plan – not simply allow a procurement plan to go into effect 

through default:  “The Commission shall enter its order confirming or modifying the 

procurement plan within 90 days after the filing of the procurement plan by the Illinois Power 

Agency.”  220 ILCS 5/16-111.5(d)(3).  Section 16-115(d)(3) requires an affirmative order 

adopting a procurement plan.   

 While the Commission must enter an affirmative order, it is not required to do so through 

an evidentiary hearing.  The clear legislative intent under Section 16-115(d)(3) is that a hearing 

is not required, and is at the discretion of the Commission.  This is consistent with other sections 

of the PUA.  For example, if a complaint is made alleging a violation of the PUA (see 220 ILCS 

5/10-108), parties are entitled to “be heard and to introduce evidence.”  220 ILCS 5/10-110.  

However, Section 10-110 also provides that in non-contested cases, the Commission has 

authority, without a hearing, to “summarily, of its own motion, with or without notice, to conduct 

any investigations or inquiries authorized by this Act, in such manner and by such means as it 

may deem proper, and to take such action as it may deem necessary in connection therewith.”  

220 ILCS 5/10-110. 

 Staff recommends a schedule that would contemplate a Commission Order regarding the 

need for a hearing on November 3, 2008.  (Staff Comments at 9.)  Section 16-111.5(d)(3) 

provides that “[w]ithin 5 days after the filing of the procurement plan, any person objecting to 
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the procurement plan shall file an objection with the Commission. Within 10 days after the 

filing, the Commission shall determine whether a hearing is necessary.”  The IPA believes that a 

decision on whether to conduct a hearing is required to be made within ten days of the filing of 

the Procurement Plan with the Commission, i.e., on or before October 30, 2008.  

Notwithstanding, the IPA concedes that Section 16-111.5(d)(3) can be read to give the 

Commission ten days, after the filing of objections, to determine whether a hearing is required. 

 Finally, Staff suggests a procedural schedule that would contemplate the submission of 

simultaneous responses to the October 27, 2008 comments, with recommended time frames for 

replies, a proposed order, and exceptions to the proposed order.  The Agency has no opposition 

to those recommended dates. 
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