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RESPONSE AND OBJECTIONS TO THE ILLINOIS POWER AGENCY’S 
PROCUREMENT PLAN FILED OCTOBER 20, 2008  

BY THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

respectfully submits this response and objections to the Procurement Plan (“Plan”) and 

the Illinois Power Agency’s Petition for Approval of the 220 ILCS 5/16-111.5(d) 

Procurement Plan (“Petition”) filed by the Illinois Power Agency (“IPA”) on or about 

October 20, 2008, pursuant to Section 16-111.5 of the Public Utilities Act (“PUA”), 220 

ILCS 5/1-101 et seq.  Staff also submits the Affidavit of Richard J. Zuraski in support of 

the facts and non-legal matters contained herein. 

I. INTRODUCTION 

 On August 28, 2007, Public Act 095-0481 (“PA 95-0481”) was signed into law by 

Governor Blagojevich.  PA 95-0481 established the Illinois Power Agency Act (the “IPA 

Act”) (20 ILCS 3855/1-1 et seq.), and made certain modifications and additions to the 

PUA.  This legislation fundamentally modified the method of procurement of power and 

energy requirements of Illinois electric utilities with more than 100,000 customers as of 

December 31, 2005. 
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 On September 4, 2008 the IPA filed a draft procurement plan, and on September 

10, 2008 filed an updated draft procurement plan.  The IPA’s procurement plan must 

follow the requirements as set out in Section 16-111.5(b), which requires compliance 

with the requirement of Section 16-111.5 as well as the IPA Act. 

 Staff, Commonwealth Edison Company (“ComEd”), Central Illinois Light 

Company d/b/a AmerenCILCO, Central Illinois Public Service Company d/b/a 

AmerenCIPS, and Illinois Power Company d/b/a AmerenIP (collectively, “the Ameren 

Illinois Utilities,” or “AIU”), the American Wind Energy Association, Constellation Energy 

Commodities Group, Inc. and Constellation NewEnergy, Inc., Midwest Generation, LLC 

and Edison Mission Marketing & Trading, Inc., the Retail Energy Supplier Association 

(“RESA”), the People of the State of Illinois (“AG”), the City of Chicago, the Citizens 

Utilities Board (“CUB”), Environmental Law and Policy Center (“ELPC”), the Natural 

Resources Defense Council, the Environment Illinois Research and Education Center, 

and Wind for Illinois provided comments on the IPA’s draft procurement plan. 

 On October 20, 2008 the IPA filed the Plan for the five year procurement 

planning period June 2009 through May 2014.  The IPA’s Plan incorporated and 

addressed many of the various listed parties’ comments on the draft procurement plan.  

While the Plan does not address each and every comment filed by Staff, Staff’s 

remaining concerns are small in number and are neither as serious nor as significant as 

the concerns that have been addressed.  Indeed, Staff greatest remaining concern is 

not with any provision of the Plan, but rather with ensuring that the IPA has as much 

time as possible -- given that this is first procurement conducted under the auspices of 

the IPA -- to prepare for and oversee the procurements outlined in the Plan.  
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Consequently, Staff has elected not to categorize certain issues identified in this 

Response as objections.  Staff urges the IPA to voluntarily correct or address as many 

of Staff’s remaining issues as possible.  As set forth below, Staff recommends that any 

remaining issues classified as objections be addressed through a short paper hearing 

process.   

 As explained in more detail below, the confidential information issue concerns 

whether certain additional information should be produced beyond the statutorily 

mandated “names of the successful bidders and the load weighted average of the 

winning bid prices for each contract type and for each contract term.”  220 ILCS 5/16-

111.5(h).  Staff submits that if the Commission agrees with Staff that the additional 

information identified below can and should be produced, such a decision could take the 

form of a modification of the Plan or simply be reflected in the order approving the Plan.   

 

II. PROCESS AND PROCEDURE FOR REVIEW OF THE IPA’s PLAN UNDER PA 
95-0481 

A. General Overview of PUA Procurement Provisions beginning in 2008 

 Section 16-111.5 of the PUA, adopted as part of Public Act 095-0481, sets forth 

various provisions relating to procurement of power and energy. 220 ILCS 5/16-111.5.  

Subsection (d) of Section 16-111.5 sets forth the process and procedure for the review 

and approval of IPA procurement plans beginning in 2008.  The statute states among 

other things that: (1) “[w]ithin 5 days after the filing of a procurement plan, any person 

objecting to the plan shall file an objection with the Commission;” (2) “[w]ithin 10 days 

after the filing, the Commission shall determine whether a hearing is necessary;” and (3) 

the Commission must “enter its order confirming or modifying the procurement plan 
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within 90 days after the filing of the procurement plan by the [IPA].” 220 ILCS 5/16-

111.5(d)(3). 

 Section 16-111.5 of the PUA further provides the standard by which the 

Commission must assess a procurement plan.  The statute provides that the 

Commission shall approve a procurement plan including the forecast used in the 

procurement plan, if the Commission determines that it will ensure adequate, reliable, 

affordable, efficient, and environmentally sustainable electric service at the lowest total 

cost over time, taking into account the benefits of price stability. 220 ILCS 5/16-

111.5(d)(4). 

B. Process for the Review and Approval of Procurement Plan 

 Staff has comments for the Commission’s consideration regarding the process 

for review and approval of the IPA’s Plan.  Section 16-111.5(d)(3) clearly requires the 

Commission to determine whether to hold a hearing.  If a hearing is held the statute can 

reasonably be interpreted to provide that the Commission can confirm or modify the 

procurement plan after holding a hearing, but must issue an order doing so within 90 

days after the filing of the plan.  However, the statute is not as clear regarding the 

process to be followed if no hearing is held.  Currently, Staff can envision three 

scenarios if the Commission decides that a hearing is not necessary. Those scenarios 

are: (1) the Commission approves the plan as filed without an order similar to a decision 

to allow a tariff to pass to file; (2) the Commission approves the plan as filed in an order 

(minor clerical corrections of the Plan would be consistent with this scenario); and (3) 

the Commission substantively modifies the plan in an order.  As explained below, Staff 

supports the first two scenarios but has concerns regarding the third scenario. 
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 Section 16-111.5(d)(3) reads as follows:  

 (3) Within 5 days after the filing of the procurement plan, any 
person objecting to the procurement plan shall file an objection with the 
Commission. Within 10 days after the filing, the Commission shall 
determine whether a hearing is necessary. The Commission shall enter its 
order confirming or modifying the procurement plan within 90 days after 
the filing of the procurement plan by the Illinois Power Agency. 

220 ILCS 5/16-111.5(d)(3). 

 As noted above, one possible interpretation of the statute is that if the 

Commission does not proceed with a hearing, the plan would be accepted as filed.  

Such a process would be similar to the pass to file procedure the Commission generally 

follows with respect to tariffs.  This would also be consistent with the process for 

petitions requesting that tariffs become effective on less than 45 days notice.  See A. 

Finkl & Sons Co. v. Illinois Commerce Comm’n, 325 Ill. App. 3d 142 (1st Dist. 2001) 

(Upholding Commission order granting permission for modified tariffs to take effect on 

pass to file basis without formal hearings on less than 45 days notice.).   

 Staff believes that the Commission, prior to determining if a hearing is necessary, 

can benefit from application of statutory construction principles to Section 16-

111.5(d)(3).  A primary goal of statutory construction is to give effect to the intent of the 

legislature, and unless the statute is ambiguous it “will be given effect without resort to 

other tools of construction.”  Gem Electronics of Monmouth, Inc. v. Dep’t of Revenue, 

183 Ill. 2d 470, 475 (1998), citing People v. Woodard, 175 Ill. 2d 435, 443 (1997).  In 

applying this cannon of statutory interpretation to Section 16-111.5(d)(3) of the PUA, 

there is nothing ambiguous with respect to the scenario where the Commission decides 

to hold a hearing; a reasonable person can clearly ascertain from the statutory language 

that if a hearing is held the Commission shall enter an order confirming or modifying the 
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Plan.  However, as previously mentioned, the process to follow if no hearing is held is 

not clearly stated. 

 If the intent of the legislature is deemed to be ambiguous and the language leads 

to more than one construction, the cannons of statutory construction instruct that 

considering the results and consequences of alternative constructions is appropriate in 

determining if one construction is more in line with the legislature’s intent than the other.  

Castanda v. Illinois Human Rights Com’n, 132 Ill.2d 304, 325 (1984).  In applying this 

doctrine, one must determine if the resulting consequence of one interpretation (i.e., a 

substantive order is issued only if a hearing is held) is either inconvenient, unjust, 

mischievous, absurd, or difficult when compared to a second possible interpretation 

(i.e., a substantive order is issued regardless of whether a hearing is held) — and vice 

versa.  See McMahan v. Industrial Com’n, 183 Ill.2d 499, 514 (1988); In re B.C., 176 

Ill.2d 536 (1997) (“In doing so, a court should presume that the legislature did not intend 

an absurdity, inconvenience or injustice.”); People ex rel. Brenza v. Edwards, 413 Ill. 

514, 543 (1952).  

 First, we must analyze what the resulting consequences would be of each 

alternative construction.  Under the first scenario, the result of a no hearing 

determination would be that the Company’s plan is essentially “passed to file.  This 

result is in no way absurd, inconvenient, mischievous, or unjust.  In fact, this scenario is 

currently in practice on a daily basis.  Tariffs that are filed with the Commission go into 

effect in 45 days if the Commission chooses not to act by suspending the tariffs pending 

a hearing.  See 220 ILCS 5/9-201(b).  Similarly, if the Commission chooses not to hold 

a hearing in the instant docket, the IPA’s Plan simply could be deemed to go into effect 
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by directive of the statute.  See 220 ILCS 16-111.5(d)(3).  Thus, even if more than one 

interpretation is possible, the first scenario does not lead to absurd, inconvenient, 

mischievous or unjust consequences, and therefore is not inferior to any other 

interpretation.  The same can be said for scenario two.  Scenario two is simply scenario 

one with approval memorialized in a Commission order (i.e., the plan as filed or with 

minor clerical corrections is approved via an order).  Like scenario one, it is consistent 

with the PUA.   

 Regarding scenario three (i.e., substantive modifications notwithstanding a 

finding that no hearing is necessary), there are several considerations. First, Staff 

believes that a distinction can be made between modifications based on policy or legal 

considerations and modifications based on factual issues.  Clearly, it would raise due 

process concerns to modify a plan based on factual matters that are not established by 

a paper or live hearing process.  At a minimum, any factual matter relied upon by the 

Commission would need to be verified.  A party could also argue that the result of 

scenario three is unjust in that the procurement plan on which a party made comments 

is different than the plan considered by the Commission and ultimately found acceptable 

and approved by the Commission.  For these reasons, Staff has concerns about the 

scenario where the Commission orders substantive modifications to a plan without 

holding hearings.  Further, as was the case with last year’s plans filed by the utilities, 

the Commission could direct that a paper hearing be conducted.  The Commission 

could also adopt a schedule with hearings that results in a Commission order much 

sooner than the 90 days allowed by law.  Staff submits that if substantive modifications 
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are being considered, it would generally be more prudent to conduct a short paper 

hearing than to simply modify the plan without hearings. 

 Staff also wants to bring to the Commission’s attention the provisions of Section 

10-110 of the PUA.  Section 10-110 states in pertinent part: 

With respect to any rules, regulations, decisions or orders which the 
Commission is authorized to issue without a hearing, and so issues, and 
public utility or other person or corporation affected thereby and deeming 
such rules, regulations, decisions or orders, or any of them, improper, 
unreasonable or contrary to law, may apply for a hearing thereon, setting 
forth specifically in such application every ground of objection which the 
applicant desires to urge against such rule, regulation, decision or order.  
The Commission may, in its discretion, grant or deny the application, and 
a hearing, if had, shall be subject to the provisions of this and the 
preceding Sections. 

220 ILCS 5/10-110.  Section 16-111.5(d)(3) clearly indicates that the Commission is to 

decide whether or not to hold a hearing.  Thus, the Commission is necessarily given 

authority to act without a hearing with respect to the procurement plan.  If the 

Commission elects not to hold a hearing, parties would apparently be entitled to again 

request a hearing under Section 10-110, and appeal from the grant or denial of that 

decision. 

 Staff submits that it would depart from typical practice for the Commission to 

issue a substantive decision without holding hearings and taking evidence.  Thus, if the 

Commission does not hold evidentiary hearings, the Commission may be limiting its 

ability to modify the plan and tariffs.  Thus, a potential need to substantively modify a 

plan would generally be, in and of itself, a compelling reason to decide to hold hearings.  

On the other hand, the Act appears to allow the Commission to take a pass to file 

approach.  In the event the Commission decides not to hold a hearing, Staff submits 

that the Commission could issue a notice that indicates it has approved the plan without 
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a hearing.  While the Commission could choose to modify an initial plan without a 

hearing per scenario three above, it does not appear to Staff that the PUA specifically or 

clearly authorizes such action. 

 Staff recommends that the Commission hold paper hearings to address Staff’s 

and other parties’ objections not addressed by voluntary acceptance by the IPA.  Given 

the type of issues that remain and the importance of allowing the IPA as much time as 

possible to prepare for and oversee the upcoming procurements, Staff recommends 

that the paper hearings be conducted on an expedited schedule.  Specifically, Staff 

would propose the following schedule: (1) simultaneous responses to 

objections/comments (including briefs for responses not in the form of comments) due 3 

business days from the date of a Commission determination to hold hearings; (2) 

simultaneous replies to responses (including briefs for replies not in the form of 

comments) due 2 business days after responses; (3) briefs on exceptions due 2 

business days from issuance of a proposed order.  Thus, if the Commission voted on 

Monday, November 3, 2008, to hold hearings, the following dates would apply under 

Staff’s scheduling proposal:  (1) simultaneous responses to objections/comments due 

November 7, 20081; (2) simultaneous replies to responses due Wednesday, November 

12, 20082; (3) tentative proposed order issued Wednesday, November 19, 2008; and 

(4) briefs on exceptions due Friday, November 21, 2008.  The Commission could enter 

an order approving or modifying the plan as early as its bench session scheduled for 

Wednesday, December 3, 2008. 

                                            
1 Tuesday, November 4, 2008, is a state holiday and would not count as one of the 3 business days. 
2 Tuesday, November 11, 2008, is a state holiday and would not count as one of the 2 business days. 
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III. OBJECTIONS AND CONCERNS REGARDING PROPOSED PROCUREMENT 
PLAN 

 In general, Staff finds the Plan a reasonable and well-supported blueprint for 

procuring electrical energy, renewable energy credits (“RECs”), and various other 

related commodities needed to comply with the PUA, as well as the IPA Act, and to 

provide power to eligible retail customers -- namely certain residential and small to 

medium sized non-residential customers of ComEd and the Ameren Illinois Utilities.  

However, there are some aspects of the Plan that raise some concerns as discussed 

below.  While Staff is only identifying the concerns and objections to the Plan discussed 

below, Staff notes that this should not be interpreted as Staff support for every 

expression of an opinion or view by the IPA contained in the Plan.  Such opinions or 

views do not impact operation of the Plan, and Staff sees no point to debating 

theoretical issues that will not impact operation of the Plan.  Similarly, Staff would 

recommend that the Commission include a similar disclaimer in its order. 

A. Demand Response Values 

 The Plan provides as follows: 

Because the requirement appears to be cumulative, the peak to be served 
will shrink by 0.1% each year, eventually becoming 1.0% lower than it 
would otherwise be absent the demand-response measures. However, 
there is a difference of opinion as to the appropriate interpretation of the 
statute, with ComEd asserting that the requirement is not cumulative. 
Ameren, however, calculates this requirement as cumulative, and other 
parties may have differing views.   

Plan, p. 12. 

 Importantly, this “issue” does not have any material impact on the actual 

procurement plan.  However, this may not be a “difference of opinion” (as interpreted by 

the IPA), but merely a difference in presentation by ComEd and Ameren.  That is, 
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ComEd may be presenting its demand response value for a given year as a percentage 

of the previous year’s forecast of usage with the previous years’ accumulated effects of 

demand response built into the forecast, while Ameren may be showing the cumulative 

effect of demand response relative to a baseline forecast which includes no demand 

response programs in any of the previous years.  Indeed, Staff believes this is likely 

given the different forecasting procedures used by ComEd and Ameren. 

 The affect of this difference is shown in the following table, where, for 

explanatory purposes, both the ComEd and Ameren load is assumed to be equal and to 

remain constant over time, if there are no demand response programs placed into 

effect.  This hypothetical constant load is shown in the first column.  Of course, the 

actual baseline forecasts of these two utilities (assuming no load response) do not 

project zero growth, but that does not alter the principle of this illustration.   

 The demand response requirement in the statute is “to reduce peak demand by 

0.1% over the prior year” (220 ILCS 5/12-103(c)), the effect of which on a hypothetical 

load is shown in the second column of the table and is identical for both utilities in this 

simple example.  The third and fourth columns show how ComEd and Ameren, 

respectively, may be presenting these demand response values to the IPA.  They differ 

in that ComEd appears to presenting incremental reductions while Ameren appears to 

be representing cumulative reductions.  While this difference of opinions or of 

presentations should be cleared up at some point, Staff would not ask for hearings in 

this docket solely for that purpose. 
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B. REC Benchmarks 

 The Plan provides as follows: 

The REC bidding in 2008 resulted in consumers paying high premiums for 
in-state RECs relative to comparable bids from other states. In order to 
avoid repeating this outcome, the Procurement Administrator is directed to 
establish benchmark REC prices, and to reject bids priced above the 
benchmarks. The benchmarks shall be set at levels that consider relevant 
market prices and the economic development benefits of in-state 
resources. The benchmark prices shall be confidential, but shall be 
provided to, and will be subject to, Commission review and approval prior 
to solicitations of REC bids. 

Benchmarking, where market prices can be verified, is consistent with the 
intent of the IPA Act, and indeed, benchmarking of all products purchased 
pursuant to a procurement plan is required by the Public Utilities Act in 
Section 16-111.5(e)(3) …. 

Plan, p. 41. 

 On the one hand, Staff is philosophically supportive of utilizing benchmarks for 

rejecting REC bids.  On the other hand, Staff has several practical and legal concerns 

with the concept.   

 First, Staff does not believe that benchmarks are required as a matter of law for 

RECs under PUA.  Section 16-111.5(e)(3) of the PUA does provide that “the 

procurement administrator, in consultation with the Commission staff, Agency staff, and 

the procurement monitor, shall establish benchmarks for evaluating the final prices in 
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the contracts for each of the products that will be procured through the procurement 

process”  220 ILCS 5/16-111.5(e)(3).  However, this language must be read in 

conjunction with other provisions of Public Act 095-0481.  In this regard, Staff notes the 

following: 

• The IPA Act provides that certain priorities be given to wind and to RECs 
for generators in Illinois, in adjoining states and then in other states.  20 
ILCS 3855/1-75(c)(1) and (3).  Benchmarks could conflict with and be 
inconsistent with these priorities.   

• The IPA Act contains a rate impact test for RECs that operates as an 
independent benchmark.  20 ILCS 3855/1-75(c)(2).  REC purchases are 
constrained to a 0.5% rate impact.  Benchmarks could conflict with this 
constraint or render it superfluous.  

• Benchmarks could obstruct achievement of clear objectives such as 
meeting a 4% of energy goal if achievable within the rate impact test 
(0.5% of amounts paid for year ending May 31, 2007 plus 0.5% of 
amounts paid for year ending May 2008, or 1% of amounts paid for year 
ending May 31, 2007) and interfere with complying with the REC priority 
scheme established in the PUA and IPA Act. 

Thus, Staff does not believe that the Legislature intended to mandate benchmarks for 

RECs given the potential conflicts with the other goals and priorities discussed above.  

 Second, and related to Staff’s first point, adding any benchmark into the selection 

process would potentially counteract the effect of the other special renewable/REC 

requirements discussed above.  For example, the use of benchmarks could reduce the 

procurement administrator’s ability to purchase the required (or target) level of RECs, 

even if the Act’s spending limit had not yet been met.  The use of benchmarks could 

reduce the procurement administrator’s ability to purchase at least 75% wind RECs, 

even if the Act’s spending limit had not yet been met.  Furthermore, depending on if and 

how much of a benchmark adder is assigned to in-state resources, benchmarks could 

similarly prevent the procurement administrator from purchasing more Illinois RECs, 
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even though the Act’s spending limit had not been met.  The same argument applies to 

adjoining state RECs, which are also favored by the Act, just under in-state resources.  

The above examples would all reduce the total amount spent on renewable power or 

RECs, but at the “expense” of not satisfying the other objectives in the Act (namely, the 

preferences stated for wind, Illinois, and adjoining state resources).  While this may be 

an acceptable trade-off from Staff’s perspective, it raises the question of whether such a 

trade off is consistent with the IPA Act, which presumably includes those preferences 

for a reason.  

 Staff does not believe it would be appropriate to create benchmarks for 

renewable energy resources (“renewables”) or RECs without, at a minimum, some 

showing of need given the cost caps and preferences contained in the IPA Act for 

renewables and RECs.  The IPA has identified what it considers unacceptably high 

premiums for certain RECs as the basis for imposing benchmarks on RECs.  Plan, p. 

41.  Staff understands the IPAs concern, but addressing that concern through 

benchmarks presents a risk of interfering with the preferences and priorities established 

by the General Assembly.  It is possible that benchmarks could be developed which 

balance the IPA’s concern with the other goals and preferences stated in the IPA Act.  

Since the Plan provides that proposed REC benchmarks will be subject to Commission 

review and approval, Staff would not object to this aspect of the Plan if it is clear that the 

Commission can consider these competing interests when it reviews the benchmarks.  

Staff further notes that even if benchmarks for RECs are established and approved, the 

concept of REC benchmarks must be subject to reconsideration in future procurement 

plans based on the results achieved using those benchmarks. 
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 Third, the PUA says that “The benchmarks shall be based on price data for 

similar products for the same delivery period and same delivery hub, or other delivery 

hubs after adjusting for that difference.”  220 ILCS 5/16-111.5(e)(3).  However, it is 

Staff’s understanding that price data for RECs are relatively scarce and the data that is 

available shows that the prices of RECs appear to be highly idiosyncratic, and are 

probably driven by the local jurisdiction’s own renewable portfolio requirements.  

Attached as Appendix A is a copy of the latest monthly report from Evolution Markets, 

showing RECs ranging in price from 15 cents per MWH to $265 per MWH, and 

depending largely on the RPS compliance jurisdiction.  In Staff’s view, employing 

benchmarks based on such limited and idiosyncratic price data may not fit within the 

spirit or the letter of the Illinois statute.   

 Fourth, the proposal to consider “the economic development benefits of in-state 

resources” is also of concern to Staff.  It is highly speculative if not arbitrary for the 

Commission to project economic development benefits of in-state resources. 

 For all the above reasons, Staff is very reluctant to advise the Commission to 

approve the adoption of REC benchmarks at this time.  However, it is not 100% clear 

that the Revised Plan absolutely requires the construction of such a benchmark.  The 

Plan’s use of the phrase, “where market prices can be verified,” gives Staff an 

expectation, but not an assurance, that the IPA’s procurement administrator would not 

attempt to construct such a benchmark without adequate data.  This, of course, does 

not address the majority of Staff’s concerns, though.  Under ordinary circumstances, 

Staff would seek hearings to enable the Commission to deliberate over these issues.  

Nevertheless, Staff is also concerned that unnecessarily taking time to debate this issue 
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will divert the IPA’s attention from the implementation phase of this year’s procurement 

process.  Staff is anxious for the IPA get to focus on obtaining one or more procurement 

administrators to begin implementing the plan as soon as possible.  Holding hearings 

could delay or at least interfere with such implementation activities.  Hence, Staff is only 

seeking hearing on this issue if it is conducted under a schedule similar to that proposed 

above.  Staff reserves the right to address this and any other issue if the Commission 

decides to conduct hearings irrespective of the schedule adopted.   

 

C. Long-Term Contracting for RECs 

 The Plan provides as follows: 

Long-term contracting for RECs as well as for underlying renewable 
energy supply can support the development of a vibrant renewable energy 
industry while helping to manage price risks and providing the lowest 
costs to customers.  These long-term procurement issues will be fully 
considered and addressed by the IPA in future procurement plans. 
However, if a new statute becomes law prior to the procurement of RECs 
under this plan that provides for benchmarking of long-term contracts for 
renewable energy supply and/or RECs, the Procurement Administrator 
shall consult with the IPA, the Commission, and the Utilities and 
recommend a method, consistent with all applicable statutes, to allow 
contracts of greater duration than one year to be considered for 
incorporation into bid solicitations. 

Plan, p. 41. 

 Staff is not fundamentally opposed to long-term contracting for RECs.  However, 

Staff has some concerns with the concept and is not as sanguine about its efficacy as 

the IPA appears to be. 

 First, as noted in Staff’s comments to the IPA, given the Act’s annual budget 

constraint and its hierarchy of multiple selection criteria for renewable resources, a 

multi-year approach would appear to require inter-year allocations of the budget and 
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other parameters.  Without such allocations between years, it is more likely that the total 

REC budget could be spent improving upon tertiary and quaternary goals dealing with 

location, before fully achieving the primary and secondary goals of the IPA Act.  Staff 

would not characterize this as an insurmountable obstacle, but merely as a detail that 

must be addressed if multi-year REC contracts are to be sought. 

 Second, if the plan is to offer one-year and multi-year contracts at the same time, 

and select the winning bid based on a levelized-cost per unit basis, Staff is concerned 

that this would be an inappropriate comparison which would tend to lock in higher prices 

for longer periods of time, rather than lead to a lowering of prices over time.  This can 

be shown with a simple example.  In the following table, we compare (a) a bid for a 15-

year contract at a constant $30 per MWH of RECs, which equates to a levelized cost 

per unit of $30, to (b) a series of 15 one-year contracts.  However, whereas these one-

year prices are forecasted to decline over time (in this hypothetical example), the initial 

year price is $35 (higher than the $30 price of the 15-year contract).  Hence, such a 

comparison would lead to the acceptance of the 15-year, locking in the $35 price for 15 

years and precluding the IPA from taking advantage of the downward trend in REC 

prices.  The long-term result would be that the IPA would spend more for RECs than if it 

only allowed one-year contracts. 
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3% Real Discount Rate

One 15-Year Bid
Year MWH Price MWH Price

1 1.00000   1,000  $30.00 1,000  $35.00
2 0.97087   1,000  $30.00 1,000  $34.00
3 0.94260   1,000  $30.00 1,000  $33.00
4 0.91514   1,000  $30.00 1,000  $32.00
5 0.88849   1,000  $30.00 1,000  $31.00
6 0.86261   1,000  $30.00 1,000  $30.00
7 0.83748   1,000  $30.00 1,000  $29.00
8 0.81309   1,000  $30.00 1,000  $28.00
9 0.78941   1,000  $30.00 1,000  $27.00

10 0.76642   1,000  $30.00 1,000  $26.00
11 0.74409   1,000  $30.00 1,000  $25.00
12 0.72242   1,000  $30.00 1,000  $24.00
13 0.70138   1,000  $30.00 1,000  $23.00
14 0.68095   1,000  $30.00 1,000  $22.00
15 0.66112   1,000  $30.00 1,000  $21.00

Levlized Cost $30.00 $28.55

Discount 
Factor

15 One-Year Bids

 

 The following points should be made about the hypothetical downward trend 

assumed in this example.  There are factors in favor of projecting a downward trend and 

there are factors against such a trend.  The main factor in favor of a downward trend is 

that high prices tend to incentivize increases in investment and in supply.  All else 

constant, an increase in supply leads to a reduction in price.  We believe that current 

REC prices reflect a short-term scarcity in renewable capacity and is allowing supra-

normal profits.  As more capacity is added in reaction to these high REC prices, market 

prices for RECs should decrease to a level consistent with normal profits.  Other factors 

that may lead to further reductions in REC prices are (1) increases in energy prices, (2) 

increases in Federal subsidies for renewable power, and (3) further improvements in 

renewable technologies.  These factors increase the profitability of renewable 

resources, again leading to an increase in renewable investment and capacity, placing 

18 



downward pressure on REC prices.  On the other hand, a major factor that may lead to 

higher REC prices over time are that aggressive renewable portfolio standards in the 

US and around the World are placing increasing pressure on existing capacity of 

renewable resource manufacturers (e.g. wind turbine producers), on transmission 

systems, and ultimately on the ability of supply to keep up with demand.  However, if 

REC prices do not fall over time, then one might also expect that policy makers would 

modify current renewable portfolio standards. 

 Thus, while this opinion is certainly subject to uncertainty, it is Staff’s expectation 

that long-run contracts competing head-to-head with short-run contracts for the same 

time periods will have the perverse effect of locking in high REC prices and keeping 

REC prices higher than they otherwise would be.  

 On the other hand, Staff acknowledges that there may be value to ratepayers in 

the IPA conducting RFPs specifically for new renewable capacity, and Staff is interested 

in working with the IPA and other interested parties in exploring that concept for 

inclusion in future procurement plans.  It is Staff’s expectation that such a process will 

lead to incremental renewable capacity if and only if the IPA allows enough lead time for 

winning bidders to subsequently:  arrange financing, order equipment, obtain necessary 

regulatory approvals, obtain interconnection approval from the relevant transmission 

provider, obtain land or land right-of-ways, prepare the site, build the renewable 

facilities, test the facilities, and perform any other time-consuming activities that must be 

accomplished before commercial operation can begin.  In other words, it seems 

unrealistic for long-run contracts for renewable power or RECs to benefit ratepayers 

unless they are specifically geared toward capacity additions; but, from start to finish, 
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capacity additions take many months to bring to full fruition.  Thus, long-run contracts 

should be geared toward the future and should not be considered viable substitutes for 

one-year REC contracts for June 2009-May 2010. 

 Notwithstanding all the concerns expressed above, Staff notes that the revised 

plan does not mandate the procurement administrator to seek multi-year REC contracts.  

Rather, the revised plan states 

[I]f a new statute becomes law prior to the procurement of RECs under 
this plan that provides for benchmarking of long-term contracts for 
renewable energy supply and/or RECs, the Procurement Administrator 
shall consult with the IPA, the Commission, and the Utilities and 
recommend a method, consistent with all applicable statutes, to allow 
contracts of greater duration than one year to be considered for 
incorporation into bid solicitations.   

Plan, p. 41 (emphasis added). 

 Thus, Staff believes that the plan allows considerable opportunity for the 

Procurement Administrator, the IPA, the Commission, and the Utilities to exercise their 

combined judgment in determining whether or not to incorporate multi-year contracts 

into the upcoming REC bid solicitation.  Ordinarily, Staff would seek hearings for further 

clarification of this process and the factors that should be used in exercising this 

judgment, but Staff is reluctant to call for hearings at this juncture solely to address this 

issue.  Also, as noted elsewhere in this Response, Staff believes the time available to 

the IPA to implement this year’s procurement activities should be maximized.  Hence, 

Staff is seeking hearing on this issue only if there remain other issues on which Staff 

seeks a hearing.  Staff reserves the right to address this and any other issue if the 

Commission decides to conduct hearings.   
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D. Residual Demand for Ameren July and August 2009 On-Peak Energy 

 In table I-a on page 33 of the Plan, several values for July and August 2009 are 

incorrect.  The relevant portion of the table is shown below: 

 

 

 The values for July and August 2009 in the following columns fail to take into 

account the 10% addition to the hedge ratio in amount of electricity that already would 

be hedged through the 2006 Auction contracts:  “2006 Auction Volumes (MW),” 

“Residual Volumes (MW),” and “2009 IPA Procurement (MW).”  The correct values are 

shown below:   

Contract
Month

Adjusted 
Projected 
Volume

2006 Auction 
Volumes (MW)

Swap 
Volumes 

(MW)

Residual 
Volumes 

(MW)

2009 IPA 
Procurement 

(MW)
Jun-09 2,678 901 800 977 1,000
Jul-09 3,397 1,143 800 1,454 1,450

Aug-09 3,330 1,120 800 1,410 1,400

Peak Contract Volumes to Secure (MW)

 

 These corrected values are equal to the values presented in Staff’s previous 

comments to the IPA.  Furthermore, the IPA appears to use the same method as Staff 

when it computed the analogous table for ComEd.  Hence, Staff expects that the IPA 

may have simply overlooked this detail in the case of Ameren.  As written, the IPA 

would lead to the procurement of an additional 100 MW of July and August 2009 energy 

hedges for Ameren, adding about 3% to the IPA’s proposed hedge ratio of 110%.  In 

Staff’s view, this is not a significant difference, and, for all practical purposes, 113% and 
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110% hedge ratios are indistinguishable from one another.  However, if the IPA’s error 

could be reasonably interpreted as little more than a typographical error, Staff would just 

assume see it corrected.  This issue alone, though, would not cause Staff to ask for 

hearings in this docket. 

 

E. Release of Information to the Public 

 New Section 16-111.5 of the PUA was added by Public Act 095-0481 and 

identifies certain information and documents as confidential.  220 ILCS 5/16-111.5.  The 

market-based price benchmarks to be developed by the procurement administrator for 

evaluating the final prices in the contracts for each of the products that will be procured 

through the procurement process are required to be confidential (220 ILCS 5/16-

111.5(e)(3)), and are to be “submitted to the Commission for review and approval on a 

confidential basis.”  220 ILCS 5/16-111.5(c)(1)(ii).  Similarly, the reports for each 

procurement event to be prepared by the procurement administrator and the 

procurement monitor are required to be confidential.  220 ILCS 5/16-111.5(c)(1)(ix), 

(c)(2)(iii)(f) and (h).  Section 16-111.5(h) identifies supplier and bidding information, 

other than certain limited information on successful bids, as a general category of 

information to be provided confidential treatment.3  220 ILCS 5/16-111.5(h).  Section 

16-111.5(h) of the PUA provides, in full, as follows:   

                                           

 The names of the successful bidders and the load weighted 
average of the winning bid prices for each contract type and for each 
contract term shall be made available to the public at the time of 
Commission approval of a procurement event. The Commission, the 

 
3 The requirement to afford “supplier and bidding information” confidential treatment is reiterated in 
connection with the procurement administrator’s and procurement monitor’s obligations.  220 ILCS 5/16-
111.5(c)(1)(viii), (c)(2)(v). 
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procurement monitor, the procurement administrator, the Illinois Power 
Agency, and all participants in the procurement process shall 
maintain the confidentiality of all other supplier and bidding 
information in a manner consistent with all applicable laws, rules, 
regulations, and tariffs. Confidential information, including the 
confidential reports submitted by the procurement administrator and 
procurement monitor pursuant to subsection (f) of this Section, shall not 
be made publicly available and shall not be discoverable by any party in 
any proceeding, absent a compelling demonstration of need, nor shall 
those reports be admissible in any proceeding other than one for law 
enforcement purposes. 

220 ILCS 5/16-111.5(h)(emphasis added). 

 Thus, under Section 16-111.5 of the PUA, the benchmarks, the reports by the 

procurement administrator and procurement monitor, and supplier and bidding 

information (other then certain information on successful bids) are to be afforded 

confidential treatment.  However, it appears that other information related to the 

procurement process or procurement events is not statutorily cloaked with 

confidentiality under the PUA and may be publicly disclosed.  In addition, the statute 

requires that confidential information, such as the procurement administrator’s and the 

procurement monitor’s reports to the Commission, remain confidential, even following 

the conclusion of a procurement event.  An exception may be made, and otherwise 

confidential information may be released publicly, when there is “a compelling 

demonstration of need.”  

 In responding to comments filed by the Illinois Attorney General following the 

spring 2008 procurements, Staff replied that  

Staff believes it would be beneficial to specify the information to be 
disclosed and the timing for disclosure in the next procurement plan.  If 
and to the extent that such information would otherwise be subject to 
confidential treatment under the Act, a rule, regulation or tariff authorizing 
its disclosure would need to be approved.  Staff notes, however, that the 
benefits of public disclosure must be weighed and balanced against the 
risk that public disclosure of certain information could discourage or have 
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a negative impact on supplier and bidder participation in the 
procurements. 

 The Plan did not specify any additional information to be disclosed beyond the 

statutorily mandated “names of the successful bidders and the load weighted average of 

the winning bid prices for each contract type and for each contract term.”  220 ILCS 

5/16-111.5(h).  Nevertheless, in Staff’s view, the number of megawatts awarded for 

each contract type and for each contract term could generally be provided to the public 

following each procurement event.  In Staff’s view, such aggregate data would not 

constitute “confidential” information if it does not disclose information about individual 

bidders or about their bids.  Staff submits that the number of megawatts awarded for 

each contract type and for each contract term would not disclose protected individual 

“supplier and bidding information” if there were at least three winning bidders in the 

entire procurement event.  It also seems unlikely to Staff that release of such 

information would discourage or have a negative impact on supplier and bidder 

participation in the procurements.  Thus, Staff recommends that the Commission order 

approving the Plan explicitly provide that the number of megawatts awarded for each 

contract type and for each contract term will be publicly disclosed after a Commission 

vote accepting a procurement administrator recommendation to accept certain bids for 

future procurement events, provided there are at least three winning bidders in the 

entire procurement event.  This proposal would protect commercially sensitive 

information since a bidder could not determine the identity of any other winning bidder 

of any specific product from the information provided to the public.  Thus, this proposal 

would provide information to the public without providing to bidders commercially 

sensitive information about the bids of other individual bidders.   
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 Staff also recommends addressing an issue of granularity, as it relates to the 

release of quantity and average price information.  As previous quoted, the PUA 

requires the release of the “weighted average of the winning bid prices for each contract 

type and for each contract term.”  However, it is unclear whether “each contract term” 

refers to the 12 on-peak and 12 off-peak basic building blocks that make up any given 

plan year, or if “each contract term” refers to each combinations of these building blocks 

that are included in the procurement.  For instance, in the spring 2008 energy 

procurement, in addition to the 12 on-peak and 12 off-peak monthly products, ComEd 

sought bids for 10 combination-month products.  Winning quantities and average prices 

could have been computed for all 34 products or just the 24 basic building block 

products.  Staff recommends that the Commission order approving the Plan explicitly 

provide that the winning quantities and average prices for all products, rather than just 

the basic building block products, will be released to the public.  

 To summarize, Staff recommends that the Commission order approving the Plan 

explicitly provide: (1) that the number of megawatts awarded for each contract type and 

for each contract term will be publicly disclosed after a Commission vote accepting a 

procurement administrator recommendation to accept certain bids for future 

procurement events, provided there are at least three winning bidders in the entire 

procurement event, and (2) that the winning quantities and average prices for all 

products, and not just the 24 basic building block products, will be publicly released.  

The order approving the plan could either direct that the plan be modified in this regard, 

or these determinations could simply be made in the order approving the plan. 
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IV. Conclusion 

 Staff respectfully requests that the Illinois Commerce Commission approve 

Staff’s recommendations in this docket. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
 JOHN C. FEELEY 

CARMEN L. FOSCO 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
jfeeley@icc.illinois.gov 
cfosco@icc.illinois.gov 
 

 
October 27, 2008 

Counsel for the Staff of the  
Illinois Commerce Commission 
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REC Markets – July 2008
Monthly Market Update

REC BROKERS • NEW YORK: 914.323.0257 • SAN FRANCISCO: 415.963.9120 • www.evomarkets.com

Compliance RECs
CT CLASS I  CERTIFICATES

6 TERM 6 BID 6 OFFER 6LAST 6 DATE

2008 $24.00 $28.50 $25.00 07/15/08

CT CLASS II  CERTIFICATES

2008 $0.50 $0.75 $0.65 03/05/08

CT CLASS III  CERTIFICATES

2008 $24.00 $28.00 $26.75 07/14/08

ME CERTIFICATES

2008 no bid $0.30 $0.15 07/24/08

MA “NEW” CERTIFICATES

2008 $42.50 $47.50 $45.50 07/16/08

TX RECS

2nd half 07 $2.50 $4.50 $5.25 02/21/08

Cal 2008 $3.00 $5.25 $4.00 07/28/08

DE “EXISTING” RECs

2007 $0.50 $1.50 $0.65 03/20/08

DE “NEW” RECs

2007 $4.00 $12.00 $13.75 06/27/08

RI “NEW” RECs

2008 $40.00 $50.00 $48.00 07/28/07

NJ SOLAR

6 TERM 6 BID 6 OFFER 6LAST 6 DATE

RY 07/08 $250.00 $280.00 $265.00 07/12/08

NJ CLASS I

RY 07/08 $3.50 $9.00 $6.00 07/28/08

RY 08/09 $16.00 $19.00 $17.50 07/30/08

NJ CLASS II

PY 07/08 no bid $1.00 $0.60 06/20/08

MD TIER I

2006 $0.25 $0.80 $0.70 07/08/08

2007 $0.50 $1.00 $0.75 07/08/08

2008 $0.75 $1.25 $1.00 07/22/08

MD TIER II

2006 $0.65 $0.40 05/12/08

2007 $0.25 $0.85 $0.55 07/25/07

2008 $0.35 $0.95 $0.60 05/09/08

DC TIER I

2007 $0.35 $1.25 $0.65 05/02/08

2008 $0.50 $1.75 $1.15 02/19/08

DC TIER II

2007 $0.25 $1.00 $0.75 02/16/07

PA TIER I

RY 07/08 no bid $8.50 $8.50 06/13/08
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Voluntary REC Offers
6 PRODUCTION 6 GENERATION 6 REGION 6TERM 6 VOLUME 6 BID OFFER

New TRC Wind National 2008  50,000 $3.00 $4.25

New TRC Wind WECC 2008  50,000  $7.00 $9.00

New TRC ANY TECH National 2008  25,000 $3.00 $4.00

New TRC Wind California 2008  50,000  $8.00 $12.00 

New TRC LFG National 2008  25,000 $3.00 $4.00

New TRC Solar National 2008  5,000 $5.00 $10.00

Market News 
4  TX – The TX PUC has allocated about $4.93 billion to transmit a total of 18,456 megawatts (MW) of wind power from West Texas and the Pan-

handle region to the state’s urban centers. The new transmission should ease grid congestion and allow for the development of more renewable 
energy facilities in the region.

4  MA – Massachusetts enacted the Green Communities Act, which amends the state’s Renewable Portfolio Standard. The legislation calls for a study 
to be conducted in order to determine the feasibility of changing the import procedures for eligible renewable energy generators located outside 
of the NEPOOL control area. Additionally, the legislation creates a Class 2 resource requirement and allows small hydro as an eligible technology.
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