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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Citizens Utility Board, )
Citizen Action/Illinois, )
and AARP )

)
vs. )

) No. 08-0175
Illinois Energy Savings Corp., )
d/b/a U.S. Energy Savings Corp. )

)
Complaint pursuant to )
220 ILCS 5/19-110 or 19-115 )

STAFF OF THE ILLINOIS COMMERCE COMMISSION’S RESPONSE TO
RESPONDENT’S REVISED MOTION TO STRIKE CUB’S 4th SET OF DATA

REQUESTS

NOW COMES Staff of the Illinois Commerce Commission (“Staff”), through its

undersigned counsel, pursuant to Section 200.190 of the Rules of Practice of the Illinois

Commerce Commission (“ICC” or “Commission”), 83 Ill. Admin Code 200.190, and

responds to Respondent’s Revised Motion to Strike CUB’s 4th Set of Data Requests

(“Motion”) filed on October 15, 2008, by Illinois Energy Savings Corp., d/b/a U.S. Energy

Savings Corp., (“USESC” or “Company”) in this proceeding initiated by Verified Original

Complaint filed on March 3, 2008 (“Complaint”) as follows:

1. Staff is responding to the Motion filed by USESC to address USESC’s arguments

(i) regarding the application of Illinois Supreme Court Rule 213(c) to discovery practice

before the Commission, (ii) that the overall number of data requests served on the

Company by the Citizen’s Utility Board (“CUB”) and Staff are, when taken together,

excessive, and (ii) that CUB’s data requests seek information that is irrelevant.
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2. In its Motion, USESC states, “Supreme Court Rule 213(c) prohibits a party from

serving more than 30 interrogatories, including sub-parts, on any other party in the

absence of an agreement by the parties or leave of court upon a showing of good

cause.” Motion pp. 1-2, Section 2. Notwithstanding this statement, USESC apparently

recognizes in Section 3 of its Motion that ICC proceedings differ from circuit court cases

and that a strict application of the rule is not appropriate. As USESC points out, the

Commission’s more informal approach to discovery argues against a strict application of

Supreme Court Rule 213(c). USESC suggests that “…some increase to the standard

number of interrogatories would seem appropriate in ICC proceedings given the lack of

depositions…” Motion p.2, Section 31. Nevertheless, to the extent USESC’s arguments

imply that the Commission is somehow limited in permitting reasonable and relevant

discovery, Staff points both to the Commission’s practice and its rules.

3. Limiting the number of data requests here, as USESC argues, runs contrary to

the Commission’s practice of protecting the openness and full disclosure of the

discovery process which is vital to developing an unambiguous record for which the

Commission can base its findings. In addition, Part 200.340 of the Commission’s Rules

of Practice states, “It is the policy of the Commission to obtain full disclosure of all

relevant and material facts to a proceeding.” 83 Ill. Admin. Code Part 200.340. Also,

the Commission’s rules provide, “Further, it is the Policy of the Commission to

encourage voluntary exchange by the parties and [S]taff witnesses of all relevant and

1 Staff points out that while formal discovery is discouraged at the Commission, it is not prohibited. Part 200.340
provides in part that: “Formal discovery by means such as depositions and subpoenas is discouraged unless less
informal procedures have proved to be unsuccessful. It is the policy of the Commission not to permit requests for
information, depositions, or other discovery whose primary effect is harassment or which will delay the proceeding
in a manner which prejudices any party or the Commission, or which will disrupt the proceeding.” As a result, to
the extent USESC’s reference to a “lack of depositions” suggests that depositions are not available at all at the
Commission, USESC goes a little too far. In rare instances, the Commission has used its deposition power granted
in Section 10-106 of the Public Utilities Act. 220 ILCS 5/10-106.
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material facts to a proceeding through the use of requests for documents and

information.” Id. No provision in the PUA or Commission rules places limits on the

number of questions issued by parties or Staff in a proceeding unless agreed to

beforehand by the parties and Staff. Furthermore, the Commission has not customarily

limited discovery based on a strict application of Supreme Court Rule 213(c). For

example, in the recent Commonwealth Edison Company (“ComEd”) rate cases filed

before the Commission, no such restrictions were placed upon discovery, even in the

face of a request by a party after substantial discovery had occurred. (See Ruling

Establishing Case Management Plan and Schedule, ICC Docket No. 07-05662; Ruling

Establishing Case Management Plan and schedule, ICC Docket No. 05-0597).

4. In addition, Staff notes that, unlike discovery requests at the Commission which

address both interrogatories and requests for production of documents, the Illinois

Supreme Court Rules treat interrogatories and requests for production of documents

separately. Illinois Supreme Court Rule 213(c)3 applies to interrogatories and Illinois

Supreme Court Rule 2144. governs requests for production of documents and does not

place any limitation on such requests. Since many of the data requests from the parties

and Staff are actually requests for production of documents, the limitations on

2 Staff notes that, in ComEd’s Motion for a Case Management Ruling and Schedule in ICC Docket No. 07-0566, ComEd justified its
position that the parties (other than Staff) should limit discovery to 250 data requests each (potentially 5,000 data requests overall),
by stating: “Limiting parties to 250 data requests is vastly more lenient than the Illinois Supreme Court rules’ limitation of 30
interrogatories in civil cases. Ill. Sup. Ct. Rule 213(c).” (See Commonwealth Edison Company’s Motion for a Case Management
Ruling and Schedule at 3, ICC Docket No. 07-0566). The Commission, however, in the referenced Ruling, did not impose any
discovery limitations on the parties or Staff.

3 Illinois Supreme Court rule 213(c) Number of Interrogatories. “Except as provided in subparagraph (j), a party shall not serve
more than 30 interrogatories, including sub-parts, on any other party except upon agreement of the parties or leave of court granted
upon a showing of good cause. A motion for leave of court to serve more than 30 interrogatories must be in writing and shall set
forth the proposed interrogatories and the reasons establishing good cause for their use.”
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interrogatories in Supreme Court Rule 213(c) would exclude data requests that seek

production of documents.

5. USESC argues in its Motion that, based on its reading of the Complaint, CUB’s

data requests seek irrelevant information. In Staff’s view, USESC interprets the

allegations of the Complaint too narrowly. For example, in Section 8 of the Motion,

USESC argues that those CUB data requests seeking information regarding consumer

authorizations of service contracts by power of attorney or other authorization are

irrelevant because there is no specific allegation that “…any such legal authorizations

were used improperly...” Motion p. 3, Section 8. The Complaint, however, does include

allegations of slamming and such questions are relevant to determine if that occurred.

See, Complaint p.5, Section 19(a). Likewise, in Section 9 of the Motion, USESC argues

that questions regarding consumer cancellation requests based upon price alone are

irrelevant because such cancellation requests are not “…related to alleged

misrepresentations or other activities alleged.” Motion p.3, Section 9. The Complaint,

however, alleges misrepresentations regarding price increases and rates. Complaint at

5, Section 19(c). Finally, in Section 10 of the Motion, the Company argues that

questions whether Paul Goddard is currently employed by the Company or an affiliate

or, if terminated, seeking information regarding that termination, are irrelevant. Yet, the

Company identified Paul Goddard, in its response to CUB 3.04, as the Senior Vice

President of Sales in Illinois and, in its response to CSD 1.05, as a Company employee

who may have provided training to USESC independent contractors. Furthermore, in its

response to CUB 3.08(b), USESC noted that Paul Goddard, at a visit to USESC Illinois

4 Illinois Supreme Court rule 214 Discovery of Documents, Objects, and Tangible Things--Inspection of Real Estate. “Any
party may by written request direct any other party to produce for inspection, copying, reproduction photographing, testing or
sampling specified documents, objects or tangible things...”
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sales offices, uncovered “documents that were not approved by head office.”

Therefore, CUB DR 4.34 is a follow up question to CUB 3.04, 3.08(b) and CSD 1.05,

and the subsequent CSD 5.34, seeking clarification regarding the management at the

Company in light of such a discovery of unapproved documents, the role of officers in

training, as well as the termination of an employee who has knowledge of unapproved

documents that may relate to inappropriate sales materials and misrepresentations of

the Company’s sales force, all within the purview of the allegations of the Complaint.

See, Complaint pp. 7-8, Section 25(a) and (d).

6. In its Motion, USESC states that it has responded to more than 200 separate

data requests in this proceeding and includes Staff’s data requests in its tally. (“As of

this date, IESC has responded to more than 200 separate data requests served by CUB

and the ICC Staff (there have been 184 enumerated requests and many of those have

included multiple distinct subparts that are effectively separate requests), and produced

thousands of responsive documents.” Motion p.2, Section 1.) USESC argues that the

overall volume of data requests it has received has been oppressive. See, Motion p.2-3,

Sections 5 and 7. While the Motion seeks to strike CUB’s data requests only, and not

those of Staff, Staff notes that this line of argument, in essence, would apply to any new

data requests served upon the Company by Staff. Staff does not agree that the volume

of discovery served upon the Company so far has been unreasonable or oppressive

and may well have additional data requests for USESC.

7. In support, Staff notes that much of the volume of discovery has been due to the

Company’s lack of responsiveness. The Company’s responses to Staff data requests

have sometimes been cursory or unresponsive, requiring follow up questions. Staff also
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points out that a number of Staff’s data requests were issued in order to clarify

questions in light of USESC’s objections and/or refusal to answer. In Staff’s view, a

number of these additional data requests could have been avoided had the Company

sought clarification informally prior to responding formally.

8. Furthermore, USESC’s corporate structure and its relationship with its sales force

and distributors is complex, requiring numerous questions to permit Staff to piece

together the management structure and obligations of independent contractors utilized

by the Company. This complexity, together with the Company’s scant record keeping,

have required additional data requests to be served in order to obtain answers to basic

questions regarding the Company’s operations.

9. Staff also points out that a number of the Staff data requests (CSD 1.01 through

1.12) were not new data requests but were merely reissued so that the responses of the

Company, which were served on Staff prior to the commencement of this proceeding,

would be in the record, available to all parties and updated as necessary. In addition,

Staff also believes that it has been able to limit its data requests to some extent

because Staff has been able to rely upon CUB’s data requests to answer questions

Staff would have had to serve on the Company.

10.Finally, in Staff’s view, no limits should be placed on Staff data requests (nor

should Staff data requests be included in any count to limit another party’s data

requests) because such limits might jeopardize Staff’s effectiveness in carrying out

Staff’s unique regulatory role as support to the Commission in performing its duties and

exercising its powers under the Public Utility Act. See, 220 ILCS 5/2-105. 2. Further,

the Commission and other parties appearing before the Commission have recognized
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Staff’s unique role in similar contexts. For example, in the most recent ComEd rate

case discussed above, Staff was not included in ComEd’s proposed limitations on data

requests.5

11.Staff’s silence on other matters in the Motion is not intended to be in support of

any position taken by USESC with respect to any other argument set forth in the Motion.

WHEREFORE, for all of the above reasons, Staff respectfully requests that the

Commission rule on the Motion consistent with the above arguments.

Respectfully submitted,

/s/___________________________
Nora A. Naughton
Michael R. Borovik
Jennifer L. Lin
Office of General Counsel
Illinois Commerce Commission
160 N. LaSalle, Ste. C-800
Chicago IL 60601
Phone: (312) 793-2877
Fax: (312) 793-1556
nnaughto@icc.illinois.gov
mborovik@icc.illinois.gov
jlin@icc.illinois.gov

October 27, 2008
Counsel for the Staff of the
Illinois Commerce Commission

5 (See Commonwealth Edison Company’s Motion for a Case Management Ruling and Schedule at 3, ICC Docket No. 07-0566).


