
 
Attachment A 



STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Citizens Utility Board, Citizen Action/ ) 
Illinois and AARP    ) 
      ) 

vs.    ) 
      ) No.  08-0175 
Illinois Energy Savings Corp.,   ) 
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
Complaint as to marketing practices ) 
in Chicago, Illinois    ) 
 
 

RESPONDENT’S REVISED MOTION TO STRIKE STRIKE 
CUB’s 4TH SET OF DATA REQUESTS 

 
Respondent, Illinois Energy Savings Corp., d/b/a U.S. Energy Savings Corp., (“IESC”) 

by and through its attorneys and pursuant to 83 Ill.Admin.Code §§ 200.190, 200.360 and 

200.370, moves for the entry an order striking Petitioner Citizen Utility Board’s (“CUB”) 4th Set 

of Data Requests or in the alternative limiting the amount and scope of any additional discovery 

to be undertaken in this matter.  In support of this motion, IESC states as follows: 

Excessive Number of Requests 

1. As of this date, IESC has responded to more than 200 separate data requests 

served by CUB and the ICC Staff (there have been 184 enumerated requests and many of those 

have included multiple distinct subparts that are effectively separate requests), and produced 

thousands of responsive documents.  Despite the volume of the information produced so far, 

CUB has submitted an additional 60 requests (41 enumerated requests with 19 subparts that are 

distinct requests).  A copy of CUB’s 4th Set of Data Requests is attached hereto as Exhibit A.  

2. The Commission’s procedural rules provide that discovery is to be undertaken in 

the manner contemplated by the Illinois Code of Civil Procedure and the Illinois Supreme Court 
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Rules.  See 83 Ill.Admin.Code § 200.360(c).  Supreme Court Rule 213(c) prohibits a party from 

serving more than 30 interrogatories, including sub-parts, on any other party in the absence of an 

agreement by the parties or leave of court upon a showing of good cause. 

3. While some increase to the standard number of interrogatories would seem 

appropriate in ICC proceedings given the lack of depositions, it nonetheless is the Commission’s 

policy to prevent discovery that is oppressive or unreasonably expensive in terms of time or 

money.  See 83 Ill.Admin.Code § 200.430.  This policy is consistent with the holdings of Illinois 

courts, which have repeatedly stated that discovery is not to be used as a tactical game.  See e.g., 

Boland v. Kawasaki Motors Mfg. Corp., 309 Ill.App.3d 645, 651 (4th Dist. 2000). 

4. IESC has been forthcoming in responding to CUB’s requests thus far, even with 

respect to some of its more arcane inquiries.  The answers and documents provided in response 

to CUB’s requests to this point should be more than sufficient for CUB to prepare and articulate 

its arguments in support of the allegations contained in its Complaint.  Requiring IESC to 

respond fully to each and every increasingly invasive request would result in undue harassment 

and delay. 

5. Because IESC is now being asked to respond to a total of 244 data requests, most 

of which have been in the form of interrogatories, the sheer volume of the requests have now 

exceeded what is reasonable and should be curtailed. 

Requests That Seek Irrelevant Information 

6. In resolving a previous discovery dispute, the Administrative Law Judge granted 

in part and denied in part CUB’s Motion to Compel, ruling that IESC would only be ordered to 

respond to data requests where there was a perceivable relationship between the requested data 

and CUB’s allegations and IESC’s defenses.  See August 22, 2008, Order at pp. 4-5.  Illinois 
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courts have held that it is entirely reasonable for a hearing officer to limit a party’s discovery 

requests in such a way that they are relevant to the allegations and defenses contained in the 

initial pleadings.  Illinois Health Maintenance Organization Guaranty Ass’n. v. Illinois Dept. of 

Insurance, 372 Ill.App.3d 24, 50 (1st Dist. 2007). 

7. In addition to the oppressive volume, several of CUB’s 4th Set of Data Requests 

seek information that is not reasonable relevant to any claims or defenses in this matter.  For 

example, Requests No. 4.05 and 4.06 seek information as to pre-marketing communications 

between IESC and local utilities relating to the location of activity of its independent contractors, 

have no perceivable connection to CUB’s claims. 

8. Requests No. 4.12 and 4.13 seek information about customer contracts that may 

have been executed pursuant to powers of attorney (4.12) and authorized representatives (4.13), 

including the number of contracts entered into under such legal arrangements, the number of 

those that were cancelled, and the reasons for the cancellation.  There is no allegation, and never 

has been, that any such legal authorizations were used improperly and these requests amount to 

an attempt to expand the scope of the issues in this proceeding at a time when both CUB and 

IESC have already submitted direct testimony. 

9. Request No. 4.29 seeks information about instances in which customers call to 

cancel based on price alone (not based on any other factors, issues or complaints) and were 

offered lowered prices to remain with IESC.  This information is not relevant because there is no 

suggestion that the cancellation requests here are related to alleged misrepresentations or other 

activities alleged.  CUB is attempting to expand the scope of this case at this late stage by 

seeking to imply that there is some type of wrongful conduct in connection with these discounts 

which was never alleged.  Moreover, 4.29(e) seeks to have IESC analyze and compile the 
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number of instances in which customers have refused offers of lower prices on their gas supply 

under IESC’s retention efforts, which is overly burdensome.  

10. The same is true for Request No. 4.34, which seeks information as to the reason a 

former officer separated from his employment.  This request is nothing more than a fishing 

expedition unrelated to the claims at issue. 

Overly Burdensome Requests 

11. Other requests are overly broad and unduly burdensome.  For example, Request 

No. 4.02(b)(i)-(iii) seeks to have IESC produce statistical analyses of its customer contracts and 

complaints on a monthly basis and copies of every single document contained in or relating to its 

compliance database, regardless of whether the data relates to the types of contractor misconduct 

alleged in the Complaint. 

12. Similarly, Requests No. 4.12 and 4.13 (which are also irrelevant), would require 

IESC to manually review every customer contract file for over 100,000 contracts to determine if 

any were entered pursuant to powers of attorney or as authorized representatives.  Then IESC 

would have to determine which of those terminated their contracts, and review written files or 

taped telephone calls to determine why, and put that all together in a compiled format for CUB. 

13. Request No. 4.16 seeks statistical data that would require IESC to go through 

each customer complaint file and determine each month that the company communicated with 

the customer about the complaint.  The same request also seeks all audio recordings, which are 

catalogued according to the customer and not the contents of the conversation.  Thus, CUB’s 

request would require IESC to sort through audio recordings of thousands of phone calls to 

identify the particular calls that deal with a customer’s complaint about a contractor. 
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14. Request No. 4.24 (with six subparts) and 4.37 all seek extremely detailed 

information about when IESC employees have made field visits to Illinois offices, who made the 

visits, the specific dates of all visits, which contractors were accompanied, how the contractors 

were notified of the visits, when they were notified, how the visits were used in evaluating sales 

agents, whether there is a policy about such visits, whether the training procedures were ever 

adapted or changed based on such visits, requesting all documents relating to such visits, and all 

documents relating to any changes in any training procedures based on the visits.  This 

information is so burdensome as to seek to create a separate mini-trial about the field visits.  

IESC has already produced ample information about the nature and purpose of such field visits 

in response to ICC Staff CSD No. 4.02 and CUB Request No. 3.10, and in IESC’s direct 

testimony, and any requests for this compendium of more detailed, and irrelevant information, is 

an excessive burden. 

15. Requests No. 4.25 and 4.33 seek information about whether IESC has ever 

received complaints about a contractor’s use of utility bills in sales presentations.  This is simply 

a fishing expedition that would require a file-by-file review of all complaints to determine if that 

issue was raised by the customer. 

16. Other requests also seek to have IESC conduct internal surveys and compile 

statistics not otherwise maintained in the ordinary course.  For instance, Request No. 4.39 would 

require a near company-wide audit to substantiate the values of the various costs that are factored 

into IESC’s calculation of its lost profits (provided in response to CUB Request No. 3.20), 

including where each was derived and where it was applied and to what degree.  
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17.Duplicative or Cumulative Requests 

17. Many requests seek information that IESC has already provided and those 

requests are therefore cumulative.  Request Nos. 4.02(e) and (f), 4.16, and 4.21 seek information 

regardingcustomer complaints and related training materials that have already been provided in 

response to Staff Request Nos. 1.05 and 1.10;No. 4.10 and CUB Request No. 2.29.  Copies of 

these prior responses are included as Group Exhibit B to the original Motion to Strike. 

18. 1.11; CUB Request Nos. 2.01 and 2.29;Request No. 4.02(h) seeks information 

regarding the handling of customer complaints.  This information was previously provided in 

response to Staff Request Nos. 2.23, 2.24, 2.26, 2.27, 2.28, 2.29, 2.30 and 2.31;2.28 and 2.29; as 

well as CUB Request Nos. 3.17, 3.19, 3.24 and 3.25.  Copies of IESC’s Responses to CUB’s 1st, 

2nd and 3rd Sets of Data Requests, and Staff’s 1st, 2nd and 4th Sets of Data Requests are attached 

hereto as Group 2.29 and 3.19. 

17.Exhibit B. 

18.19. The information sought in Request No. 4.04 has been providedby way of the 

testimony of Gord Potter and Frances Findley.  Request Nos. 4.18, 4.21 and 4.22 also seek 

information regarding the alleged use of utility bills and outdated documents in IESC’s 

marketing efforts, information already provided in response to CUB Request Nos. 2.16, 3.08, 

3.09 and 3.10.No. 2.30 and Staff Request No. 2.25, as well as Direct Testimony of Gord Potter 

(Lines 182-194) and Frances Findley (passim). 

19.20. Request No. 4.07(e) seeks information not only about IESC’s review of 

applications, including what employees conducted actual reviews, what applications were 

specifically reviewed, what the results were and what actions were taken in response.  This 

information requires a compilation of material that is burdensome and of questionable relevance.  

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering

Formatted: Bullets and Numbering



 7

The information about the hiring process has been provided multiple times.  Any request for 

further information about specific examples is simply overly burdensome.  

21. Request Nos. 4.18 and 4.22 seek information regarding the alleged use of utility 

bills and outdated documents in IESC’s marketing efforts, information already provided in 

response to CUB Request Nos. 2.16 (Supplemental) and 3.09. 

22. Request No. 4.21 seeks information regarding training with regard to employees 

who handle customer complaints, and the procedures for handling requests for waiver of 

termination fees.  This information has been provided in response to CUB Request Nos. and 

2.27, 2.29, 3.19, 3.24 and 3.25. 

20.23. Request Nos. 4.27 and 4.28 seek information regarding IESC’s verification call 

process, already provided in response to Staff Request No. 1.10 and CUB Request Nos. 2.21, 

2.50 and 3.01(d). 

21.24. Request 4.41 seeks information already provided in response to CUB Request No. 

2.18(b) (Supplemental).  This request also seeks the number of background checks, which 

requires a file-by-file review of recruitment materials and is overly burdensome. 

Conclusion 

22.25. Over the course of this proceeding, CUB’s data requests have grown increasingly 

expansive and burdensome.  At the same time, there has been a marked decrease in the apparent 

relevance of the requested information to the allegations in the Complaint.  Most of CUB’s 

current requests are not in the nature of follow-up or clarification, but are attempts to break new 

ground or simply to keep IESC busy.  CUB’s discovery tactics are causing IESC to incur great 

expense and to reduce the amount to time spent preparing its defense.  CUB should not be 

allowed to gain an undue advantage over IESC by burdening it with numerous and time-
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consuming data requests.  That is not the proper purpose of the discovery process and IESC asks 

that the requests be curtailed to a scope that is reasonable given the issues and the fact that direct 

testimonies have already been submitted. 

WHEREFORE, Illinois Energy Savings Corp., d/b/a U.S. Energy Savings Corp., 

respectfully requests that the Commission enter an order: 

(1)  Striking Citizens Utility Board’s 4th Set of Data Requests in its entirety; or  

(2) In the alternative, limiting the scope of those requests and setting a timeframe for 

the responses; and  

(3) Grant such further and additional relief as the Commission deems just. 

 
 
 
 
 
 
Dated: October 13,15, 2008 

Respectfully submitted, 
 

ILLINOIS ENERGY SAVINGS CORP. 
d/b/a U.S. Energy Savings Corp. 

 
 

_______________________________________ 
One of its attorneys 

 
Martin W. McManaman 
Kevin J. Clancy 
Ethan F. Hayward 
LOWIS & GELLEN LLP 
200 West Adams Street 
Suite 1900 
Chicago, Illinois  60606 
(312) 364-2500 
(312) 364-1003 (fax) 
martym@lowis-gellen.com 
kclancy@lowis-gellen.com 
ehayward@lowis-gellen.com 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Citizens Utility Board, Citizen Action/ ) 
Illinois and AARP    ) 
      ) 

vs.    ) 
      ) No.  08-0175 
Illinois Energy Savings Corp.,   ) 
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
Complaint as to marketing practices ) 
in Chicago, Illinois     

 
NOTICE OF FILING 

 
To: Richard C. Balough    Michael R. Borovik 
 Citizens Action/Illinois, AARP  Jennifer L. Lin 

53 W. Jackson Blvd., Suite 936  Nora A. Naughton 
Chicago, Illinois 60604   Office of General Counsel  

 rbalough@balough.com   Illinois Commerce Commission 
        160 N. La Salle St., Suite C-800 
 Elizabeth Davies     Chicago, Illinois 60601 
 Julie Soderna     mborovi@icc.illinois.gov   
 Citizens Utility Board    jlin@icc.illinois.gov    
 208 S. LaSalle St., Suite 1760   nnaughto@icc.gov   
 Chicago, Illinois 60604    
 edavies@citizensutilityboard.org   David Gilbert 
 jsoderna@citizensutilityboard.org  Administrative Law Judge 
        Illinois Commerce Commission 
        160 N. La Salle St., Suite C-800 
       Chicago, Illinois 60601 
       dgilbert@icc.illinois.gov 
 

Please take notice that on October 13,15, 2008, Respondent’s Revised Motion to Strike 
Citizen Utility Board’s Fourth Set of Data Requests was filed with the Chief Clerk of the 
Illinois Commerce Commission via e-docket, a copy of which is hereby served upon you. 
 
Dated: October 13,15, 2008    Ethan F. Hayward 

LOWIS & GELLEN LLP 
200 West Adams St., Suite 1900 
Chicago, Illinois 60606 
(312) 364-2500 
Attorney for Illinois Energy Savings Corp. 
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CERTIFICATE OF SERVICE 

  
The undersigned, an attorney, certifies that a copy of this notice and referenced 

appearance was served upon the above-named via e-mail at the addresses designated above, on 
the 13th15th day of October 2008, before the hour of 5:00 p.m. 
 
 
      ________________________________ 
 
 
 

 

 

 


