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Citizens Utility Board, Citizen Action/ ) 
Illinois and AARP    ) 
      ) 

vs.    ) 
      ) No.  08-0175 
Illinois Energy Savings Corp.,   ) 
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
Complaint as to marketing practices ) 
in Chicago, Illinois    ) 
 
 

CITIZENS UTILITY BOARD’S VERIFIED RESPONSE TO  
RESPONDENT’S MOTION TO STRIKE CUB’S 4TH SET OF DATA REQUESTS 

 
NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby responds, pursuant to the Commission Rules of Practice (“Rules”), 83 Illinois 

Administrative Code Section 200.190, Section 200.370, Section 200.420, and Section 

200.500(d), to Respondent’s Revised Motion to Strike CUB’s 4th Set of Data Requests (“Revised 

Motion to Strike”).  Respondent, Illinois Energy Savings Corp. d/b/a U.S. Energy Savings Corp. 

(“USESC,” “IESC” or the “Company”), filed its Motion to Strike CUB’s 4th Set of Data 

Requests on October 13, 2008, and a Revised Motion to Strike on October 14, 2008.  The 

Revised Motion to Strike was not accompanied by a “red-lined” version showing the markup of 

the changes to the Motion to Strike, either on e-Docket or in service to the parties, but was later 

provided to counsel for CUB at CUB’s request.  A copy of the red-lined, Revised Motion to 

Strike is attached as Attachment A to this Response for the benefit of the Administrative Law 

Judge (“ALJ”) and the record in this proceeding. 
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SUMMARY 

The Revised Motion to Strike is frivolous, meritless, harassing and possesses fatal 

procedural flaws.  The Revised Motion to Strike therefore must be denied for the following 

reasons:   

• USESC made no attempt to resolve their issues with CUB’s 4th set of discovery requests 
(“DRs”) in any way shape or form before filing the instant motion, in violation of 83 Ill. 
Admin. Code Section 200.350. 
 

• The Revised Motion to Strike was not verified with an affidavit, as required by 83 Ill. 
Admin. Code Section 200.190(c). 
 

• The Revised Motion to Strike was not accompanied by proof of service or a notice of 
filing, nor was it apparently served on the ALJ, as required by 83 Ill. Admin. Code 
Section 200.150(b).   
 

• USESC did not file a motion requesting permission to file the revised motion, as required 
under 83 Ill. Admin. Code Section 200.140. 
 

• USESC has waived its arguments claiming CUB’s 4th DR was overly burdensome, as 
they already answered the requests.  Their complaints about the burdensome nature of the 
requests are therefore moot. 
 

• Far from burdensome, out of a total of 80 requests (including all subparts), 59 of them (or 
nearly 75%) required only a narrative answer, and many required merely a yes or no 
response.   
 

• Despite the fact that CUB served its 4th set of DRs to USESC before USESC filed its 
direct testimony, many of the requests in the 4th set are directly relevant to statements 
made by USESC witnesses in direct testimony and there can therefore be no question 
these issues are ripe for inquiry. 
 

• The Requests in CUB’s 4th set are not only relevant, but go to the heart of the allegations 
in the Complaint, as well as the veracity of USESC’s testimony.  For example, the 
information sought regarding pre-marketing communications between USESC and the 
utilities (4.05 and 4.06) relates directly to the Complaint allegation that USESC targets 
seniors and non-English speakers.  A forthright response to 4.05 and 4.06 would help 
clarify the apparent discrepancy between the Company’s prior statements disavowing its 
advanced knowledge of where its sales agents’ market and CUB’s belief that the 
Company does, in fact, notify the utilities before it sends sales agents out into the field 
(see the attached Affidavit of Sandra Marcelin-Reme as Attachment D). 
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ARGUMENT 

I. THE REVISED MOTION TO STRIKE MUST BE DENIED BASED ON MULTIPLE, FATAL 
PROCEDURAL INFIRMITIES. 
 
The Revised Motion to Strike was filed pursuant to 83 Ill. Admin. Code Sections 

200.190, 200.360, and 200.370, and requests the ALJ to strike CUB’s 4th DR or in the alternative 

limit the amount and scope of any additional discovery in this proceeding.  Revised Motion to 

Strike at 1.  The Revised Motion to Strike, however, ignores four distinct Commission Rules of 

Practice.  First, USESC failed to communicate with CUB regarding the supposed “oppressive” 

number of requests it claims warrant its unusual and extraordinary request to have the requests 

stricken.  Not surprisingly, the Revised Motion to Strike makes no mention of Section 200.350 of 

the Commission’s Rules, which requires reasonable attempts to resolve differences when 

requesting the ALJ to supervise discovery.  83 Ill. Admin. Code Section 200.350.  The purpose 

of the requirement to make a reasonable attempt at resolving discovery disputes is so the ALJ 

and the record are not burdened with unnecessary and frivolous disagreements regarding 

informal exchanges of information, the purpose of which is to assist the parties in developing 

their theories of the case.  USESC has made absolutely no attempt – either informally or 

otherwise - to resolve the discovery dispute at issue, whether by email, letter or phone 

communication.   

Further, as prior communications between CUB and USESC counsel clearly show (see 

CUB’s Motion to Compel), a resolution regarding certain discovery matters was informally 

reached between counsel without the need for pleadings (though certainly not with respect to 

each dispute, as CUB’s Motion to Compel attests).  Thus, the filing of this unsubstantiated 

Motion and requiring CUB and potentially Staff to respond and the ALJ to render an order, is a 
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tremendous waste of administrative resources, considering it could have been avoided.  In 

violation of 83 Ill. Admin. Code Section 200.350, the Revised Motion to Strike must be denied. 

Second, pursuant to 83 Ill. Admin. Code Section 200.190(c), “Motions based on matter 

which does not appear of record shall be supported by affidavit.”  In its Revised Motion to 

Strike, USESC alleges facts regarding previously-propounded discovery requests and responses, 

which are not, as yet, of record in this proceeding.  Therefore, USESC was required to include an 

affidavit with its motion, which it did not.  Therefore, because it violates 83 Ill. Admin. Code 

Section 200.190(c), the Revised Motion to Strike must be denied. 

Third, the Revised Motion to Strike was not accompanied by proof of service or a notice 

of filing, nor was it apparently served on the ALJ, as required under 83 Ill. Admin. Code Section 

200.150(b).  Thus, because it violates 83 Ill. Admin. Code Section 200.150(b), the Revised 

Motion to Strike must be denied. 

Fourth, USESC did not file a motion requesting permission to file its Revised Motion to 

Strike, as required under 83 Ill. Admin. Code Section 200.140.  The bulk of changes USESC 

made to the Revised Motion to Strike (as shown in Attachment A) were apparently to correct 

references to previously answered discovery, the existence of which USESC argues should be 

enough to satisfy CUB and eliminate the need for further discovery in this proceeding.  It is 

unclear to CUB why such substantial corrections to these references would be necessary only 

one day after the original motion was filed, considering the references to prior discovery 

constitute much of the basis of the motion.  Nonetheless, because USESC failed to request leave 

to file the Revised Motion to Strike, it must be denied pursuant to Section 200.140 of the 

Commission’s Rules. 
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In summary, USESC’s Revised Motion to Strike flouts the PUA and Commission Rules 

by ignoring important procedural requirements.  It should therefore be denied based on any one 

of the above procedural violations. 

II. BY NONETHELESS RESPONDING, USESC WAIVED ITS REQUEST TO HAVE CUB’S 4TH 
DR STRICKEN  

 
USESC’s primary rationale for requesting the ALJ to strike CUB’s 4th DR is that the 

requests are too excessive in number and overly broad in scope.  Revised Motion to Strike at 7.  

The Company, however, nonetheless responded to a bulk of these requests the same day it filed 

the Revised Motion to Strike requesting the 4th set be stricken (the Company’s responses are 

attached to this Response as Attachment B).  In fact, out of a total 80 requests, the Company 

provided some sort of answer, even if just a reference to a prior response (and/or subject to an 

objection), to 70 of the requests.  Whether CUB believes those answers are reasonable and 

sufficient is not the subject of this response1, but it does show that the Company’s complaints 

about the burdensome nature of the requests are unsubstantiated at best.  Regardless, the request 

to strike CUB’s 4th DR is now moot, since the Company has already responded. 

III. THE REQUESTS IN CUB’S 4TH DR GO TO THE HEART OF THE ALLEGATIONS IN THE 
COMPLAINT AND MOST OF THE REQUESTS RELATE DIRECTLY TO STATEMENTS 
USESC MADE IN DISCOVERY AND TESTIMONY. 
 
As the Commission Rules make clear, “[i]t is the policy of the Commission to obtain full 

disclosure of all relevant and material facts to a proceeding.”  83 Ill. Admin. Code Section 

200.340.  CUB’s 4th set of requests, and USESC’s corresponding responses, are aimed at 

eliciting facts to support the very serious allegations in the Complaint, and will assist the 

Commission in ascertaining whether USESC is in compliance with the PUA.  USESC’s desire to 

                                                 
1 Counsel for CUB will be contacting USESC regarding its concerns about some of the responses shortly. 
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have these requests stricken and to further limit discovery is meritless and contravenes both the 

letter and spirit of the PUA and the Rules and should be rejected. 

Illinois Supreme Court Rules make clear, and Illinois courts have routinely ruled that 

proponents of discovery are awarded wide latitude to probe matters reasonably related to the 

subject matter in the litigation.  See Monier v. Chamberlain, 35 Ill. 2d 351 (1966); Yuretich v. 

Sole, 259 Ill. App. 3d 311, 317 (1994); Illinois Supreme Court Rule 201(b)(1) (“a party may 

obtain by discovery full disclosure regarding any matter relevant to the subject matter involved 

in the pending action, whether it relates to the claim or defense of the party seeking disclosure or 

of any other party, including the existence, description, nature, custody, condition, and location 

of any documents or tangible things, and the identity and location of persons having knowledge 

of relevant facts.”).  Though the law makes clear that CUB is not strictly limited in its discovery 

requests to only those issues explicitly raised in the Complaint2, CUB can clearly demonstrate 

the relevance of each of the questions in CUB’s 4th DR.  CUB has attached a table (Attachment 

C) tying each request to either the type of information sought, the issue the question is regarding 

and the applicable allegation in the Complaint3.  As is clear from Attachment C to this Response, 

CUB’s 4th set, far from “attempts to break new ground” or “simply to keep IESC busy,” (Revised 

Motion to Strike at 7), is aimed directly at clarifying the Company’s policies and procedures with 

regard to sales and marketing, supervision of its sales force and handling customer complaints – 

all central issues in this docket.   

Of the 80 total requests (including sub-parts), the Company objected to only 10 of them 

as being irrelevant or not likely to lead to the discovery of admissible evidence.  Of those 

                                                 
2 As the ALJ noted in his August 22, 2008 Ruling on CUB’s Motion to Compel, “the relevance test for discovery 
purposes is only whether the requested information is reasonably related to the claims asserted.” 
3 Attachment C further indicates which responses required merely a narrative response, and which require document 
production. 
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requests the Company claims are irrelevant, several are in fact integral to the allegation in the 

Complaint that the Company’s “continuing and fraudulent business practices violate its 

obligation under 220 ILCS 5/19-115(b)(2) and 220 ILCS 5/110(e)(1) to maintain sufficient 

managerial resources and abilities to serve its customers.”  Complaint at para. 25(a). 

While CUB’s 4th set was served before the Company filed its direct testimony, many of 

the questions in the 4th set were actually also questions provoked by the Company’s testimony.  

The answers to these questions are required to clarify important facts about the Company’s 

business practices – the central focus of the allegations in the Complaint.  For example, in his 

Direct Testimony, Mr. William Nicholson, a regional distributor for Energy Savings Marketing 

Corp. (“ESMC”), described “how USESC and ESMC monitor the [sales] office” by stating that 

USESC and ESMC “visit the office here personally from time to time and give training 

presentations.”  IESC Ex. 3.0 at 8, LL 171.  Again, though the 4th set was served before receiving 

this testimony, Mr. Nicholson’s statement begs the obvious follow up question, how often is 

“time to time”?  CUB 4.37 goes directly to this issue, though it was in reference to a prior 

discovery response: 

4.37 Refer to the Company’s response to CUB 3.10(a): identify the number of times 
and provide dates previous to February 2008 that any USESC employee or 
manager visited any sales offices for this purpose and the number of such visits 
that have occurred since early February 2008. 

 
The Company responded, “[a]t this time, Respondent is unaware of any such occasions; 

investigation continues.”  It is not surprising the Company seeks to have this request stricken, as 

the Company’s own response undermines its witnesses’ testimony on this issue. 

CUB 4.24 similarly requests information regarding USESC’s oversight of the sales 

agents, several of which USESC objects as unduly burdensome: 
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4.24 Refer to the Company’s response to Staff Request CSD 4.02: The Company states 
that “IESC and affiliate employees and contractors have accompanied contractors 
‘in the field’ for a variety of purposes.  For example, some affiliate employees and 
IESC officers have attended ‘in the field’ to better understand how the sale of the 
product occurs.” 
a. Please identify the IESC and/or affiliate employees and contractors who 

have accompanied contractors “in the field” in Illinois since January 1, 
2007 (referred to herein as “field visits”). 

b. Provide the dates each individual identified in response to 4.24(a) 
participated in field visits.  If the actual dates are not known, state the 
frequency by week or month that such field visits have occurred since 
January 1, 2007. 

c. Provide any Documents regarding these field visits. 
d. Identify and describe how the field visits were conducted, whether the 

contractors were informed in advance of such field visits, and how the 
field visits were used in evaluating the conduct and employment terms of 
the sales agents. 

e. Does the Company have a policy regarding when or how often field visits 
are conducted? 

f. Does the Company adapt its training policies, procedures or materials 
based on information collected in these field visits?  If so, please describe 
and provide all Documents regarding how the Company changes or adapts 
its training policies, procedures or materials based on information gathered 
in field visits, providing any examples based on field visits conducted in 
Illinois since January 1, 2007. 

 
The responses to these questions go directly to the issue of whether the Company has managerial 

control over its sales force.  Though USESC claims in one discovery response that “IESC 

manages the sales offices,” (USESC Response to CUB 3.04), and that “IESC and affiliate 

employees and contractors have accompanied contractors ‘in the field’ for a variety of purposes” 

(USESC Response to Staff Request CSD 4.02), the Company wholly fails to articulate any level 

of specificity with regard to the alleged management activities.  The responses to CUB 4.37 and 

4.24 are vital to substantiate the Company’s own claims about its management of the sales 

offices, information which is sorely lacking in the Company’s own testimony.  To argue that the 

responses to these requests somehow overstep the bounds of the allegations in the complaint is to 



 9

ignore entirely the managerial requirements of alternative gas suppliers under the PUA.  See 220 

ILCS 5/19-110(e)(1); Complaint at 25(a). 

USESC also objects to CUB 4.29, which requests information regarding customer 

retention policies, as “irrelevant and not reasonably calculated to lead to the discovery of 

admissible evidence because there is no perceivable connection to the allegations in the 

Complaint.”  The documents referenced in the request4 discuss retention policies for customers 

that call to cancel their contract based on the price in their original contract.  This question 

relates to the allegation in the Complaint that “USESC’s practices of failing to disclose to its 

customer in plain language, the prices, terms and conditions of the products and services being 

offered and sold to the customer” (Complaint at para. 25(d)), because the Company is apparently 

changing the terms of the contract after the fact to retain customers who may seek to later cancel, 

possibly because they did not understand the prices, terms or conditions of the offer.  Similarly, 

the Company objects to questions about the number of complaints recorded in its Compliance 

Database as irrelevant (CUB 4.02(b)(ii)).  Considering the basis for the Complaint largely rests 

on the extraordinary level and egregious nature of customer complaints received by CUB 

regarding USESC, it is beyond comprehension how the Company could argue that evidence of 

the level and nature of its own customer complaints is irrelevant. 

Moreover, many of CUB’s fourth set of data requests were specifically aimed at 

clarifying the Company’s prior responses.  By way of example, nine of the 41 requests (not 

including sub-parts) ask for clarification regarding USESC Exhibit 3.19, which consists largely 

of sales agent training materials.  Of the nine requests regarding Exhibit 3.19, USESC responded 

to 6 of them with a narrative answer (including one answer subject to various objections), 

                                                 
4 USESC’s Exhibit 3.20 provided in response to CUB 3.20 (documents with the bates numbers USE 030741-
030747). 
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consisting of anywhere from one to a couple sentences.  USESC did not object to any of these 

requests as overly burdensome or irrelevant, nor could it, since evidence of the Company’s 

training, management and oversight of its sales force is integral to determining whether the 

Company violated the PUA. 

IV. THE NUMBER OF REQUESTS AND THE INFORMATION SOUGHT IN THOSE REQUESTS IS 
FAR FROM BURDENSOME. 
 
USESC makes hay about responding to “over 200 separate data requests served by CUB 

and the ICC Staff” and produced “thousands of responsive documents.”  Revised Motion to 

Strike at 1.  However, if other proceedings before this Commission are any guide, USESC’s 

complaint about “oppressive” number of requests in this proceeding is simply ridiculous.5  

Discovery requests in rate proceedings often number in the high hundreds, or even thousands.  

Though this is not a rate proceeding with numerous parties and potentially hundreds of issues, it 

is a case of first impression for the Commission that requires a thorough analysis, with 

potentially very serious consequences.  For the Company to suggest that it is tired of responding 

and therefore the parties’ inquiries must stop is at once unreasonable and telling:  it begs the 

question, what is the Company trying to hide?   

A clear example of the Company’s “hide the ball” tactics lies in the Company’s own 

response to CUB 4.5:  when asked whether the Company communicates with the utilities 

regarding where its sales contractors will market before the marketing occurs, USESC objects on 

the grounds that the question is “overly broad” and “not reasonably calculated to lead to the 

discovery of admissible evidence.”  First, it is difficult to imagine how a yes or no question could 

be interpreted as “overly broad.”  Second, as to the question’s relevance, the Company itself 

                                                 
5 In his June 19, 2008 Ruling, the ALJ further concludes that,” it is not credible that a certificated enterprise serving 
“tens of thousands” of natural gas customers, Reply at 3, is incapable of furnishing responses in four weeks. “ 
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stated repeatedly in discovery and testimony that it does not determine where its contractors will 

market, (USESC Response to CUB 2.10) and its only knowledge of the areas targeted by sales 

agents stems from “where contracts are actually obtained,” (USESC Response to CUB 2.12).  

See also IESC Ex. 4.0 at 5, LL 97.  However, the Company then refuses to answer a question 

sought to clarify its prior statements in this regard.  As the attached Affadavit of Ms. Sandra 

Marcelin-Reme shows, (Attachment D to this response),whether or not the Company actually 

determines where its contractors will market, CUB has reason to believe that the Company 

communicates those locations to Peoples Gas before the marketing actually occurs.  This 

information is clearly relevant to the allegation in the Complaint that the Company targets its 

marketing efforts to senior citizens and non-English speaking customers.  Complaint at para. 20.  

It also potentially undermines the veracity of the testimony and discovery responses provided by 

USESC. 

Further, USESC’s argument that certain discovery requests are unduly burdensome rings 

hollow considering in the Company’s responses to CUB’s 4th set, it objects to only 10 of the 80 

total requests (including all subparts) as being unduly burdensome.  Out of those 10 requests to 

which the Company makes the “overly burdensome” objection, it nonetheless answered 7 of 

them (subject to the objection, of course)6.  This is hardly grounds to strike the entirety of CUB’s 

4th set.  If the Company does not keep certain records in the ordinary course of business and it 

would require significant time and expense to create such records, then this objection is proper.  

However, that does not warrant striking the entirely of CUB’s requests, as CUB would have no 

way of knowing whether this was the case in drafting its request.  USESC need not move for the 

dismissal of the entire set of data requests based on the potentially burdensome nature of only a 
                                                 
6 In answering the requests over its respective objections, USESC most often simply refers to responses to prior data 
requests.  In this Response, CUB does not intend to imply in any way that these responses are satisfactory.  The 
specific completeness of the Company’s responses is another matter to be addressed separately. 
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few.  A simple objection - and perhaps discussion with opposing counsel - would have sufficed 

to remedy the perceived burden. 

With regard to the Company’s argument that Supreme Court Rule 213(c) prohibits a 

party from serving more than 30 interrogatories, (Revised Motion to Strike at 2), a simpler 

remedy for the Company would have been to contact counsel for CUB to discuss the issues 

USESC counsel had with the 4th DR, as required by Commission Rules (see Section II infra).  

USESC failed to contact CUB and instead filed the instant motion while simultaneously serving 

its responses to CUB’s 4th set, thus waiving the argument that the number of requests was 

burdensome.  Furthermore, by nonetheless responding to CUB’s 4th DR, USESC implicitly 

agreed that the request was reasonable. 

CONCLUSION 

USESC’s efforts to halt the discovery process at this most crucial time in the proceeding 

would severely prejudice Complainants, as well as unreasonably limit the compilation of 

evidence in this proceeding, in contravention of the Commission’s preference for full disclosure.  

83 Ill. Admin. Code Section 200.340.   

 

WHEREFORE, CUB respectfully requests that the ALJ deny the Motion to Strike in its 

entirety and expedite the resolution of this matter by requiring USESC to reply by Friday, 

October 25, 2008, so that the current case schedule may remain unaltered. 

 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated October 21, 2008 
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       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x111 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 

   


