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NOW COME the People of the State of Illinois ( People ), by Lisa Madigan, Attorney 

General of the State of Illinois ( AG ), and pursuant to Section 200.800 of the Illinois 

Commerce Commission s ( Commission

 
or ICC ) rules, 83 Ill. Admin. Code Part 200.800, 

and in accordance with the Administrative Law Judge s ( ALJ ) order of October 3, 2008, 

submit their Cross-Reply to Staff s Response to Commonwealth Edison Company s Post-

Hearing Initial Brief ( Staff s Brief or Staff s Br. ).  The People filed their Response to the 

Commonwealth Edison Company s Post-Hearing Initial Brief ( People s Brief or People s 

Br. ) on October 9, 2008.  

Under Section 16-125 (e) and (f) of the Public Utilities Act, ComEd s  customers are to 

be compensated for damages resulting from prolonged electric power outages by assigning 

liability to the Company for actual damages related to an outage if the outage (i) affects more 

than 30,000 customers (ii) for 4 hours or more. 220 ILCS 5/16-125(e) 

 

(f).  Section 16-125(e) 

states that: 

In the event that more than 30,000 customers of an electric utility are subjected to a 
continuous power interruption of 4 hours or more that results in the transmission of 
power at less than 50% of the standard voltage, or that results in the total loss of power 
transmission, the utility shall be responsible for compensating customers affected by 
that interruption for 4 hours or more for all actual damages, which shall not include 
consequential damages, suffered as a result of the power interruption.  The utility shall 
also reimburse the affected municipality, county, or other unit of local government in 
which the power interruption has taken place for all emergency and contingency 
expenses incurred by the unit of local government as a result of the interruption.  A 
waiver of the requirements of this subsection may be granted by the Commission in 
instances in which the utility can show that the power interruption was a result of any 
one or more of the following causes: 

(1) Unpreventable damage due to weather events or conditions.  

220 ILCS 5/16-125(e).   

Section 16-125(e) allows ComEd to receive a waiver of liability for any damage suffered 

by customers whose outages were caused by unpreventable damage due to weather events or 
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conditions .  This waiver precludes those customers from being counted when determining the 

30,000 customer threshold necessary to impose liability on ComEd.  220 ILCS 5/16-125(e)-(f).  

Attached to its Verified Petition in this case, ComEd submitted a spreadsheet (Appendix A) 

detailing each and every one of the 639,176 interruptions that ComEd claims is weather related 

and asks the Commission to find that they were all caused by unpreventable weather damage.  

ComEd Appendix A; ICC Staff Cross Exhibit 4. 1 

The People s Brief urged the Commission to reject ComEd s waiver request while Staff s 

Brief concludes that ComEd has made a showing sufficient to support its Section 16-125(e)(1) 

Weather Waiver Request.

  

Staff s Brief at 7 (citing ICC Staff Exhibit No. 1.0 (Linkenback 

Direct), at 4-5).  Staff s Brief first describes the standard of proof that applies to this case and 

then analyzes the evidence that Staff believes is sufficient to establish that the outages in 

Appendix A were all caused by unpreventable damage due to weather events or conditions. 

The People disagree with Staff s assertions for several reasons.  First, Staff incorrectly 

cites the burden of proof in this case.  Specifically, Staff relies on the burden of proof for a 

motion for a directed verdict, which is inapplicable in this docket.  Second, Staff s conclusion 

that every outage2 in Appendix A was caused by unpreventable damage due to weather events or 

conditions directly contradicts ComEd testimony that not all interruptions were caused by 

unpreventable damage.  Finally, Staff accepts as true all of ComEd s conclusory statements filed 

in this docket without any independent verification of such statements.   

                                                

 

1 Each  individual outage is listed in ComEd s Appendix A (filed on e-docket on September 21, 2007 
along with ComEd s Verified Petition).  An updated version of Appendix A is on record as ICC Staff 
Cross Exhibit 4.  Any reference to Appendix A in this brief is to the updated Appendix A. 
2 For purposes of this Brief, the People use the term Interruption and Outage interchangeably. 
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I.  Staff s Brief does not properly analyze ComEd s burden of proof. 

Staff cites two different burdens of proof.  The first is the standard used for a motion for a 

directed version, which is inapplicable to this case.  The second standard is correct, but ComEd 

still fails to satisfy this burden of proof.   

Staff first states ComEd must satisfy a burden of proof that is used in ruling on a motion 

for a directed verdict pursuant to 735 ILCS 5/2-1110 (Illinois Code of Civil Procedure).3  Staff 

incorrectly states that:  

The standard for a making out a prima facie case in Illinois can generally be stated as 
the requirement to provide at least some evidence on every element of the underlying 
cause of action. Sherman v. Cryns, 203 Ill. 2d 264, 275 (2003) ( A plaintiff establishes 
a prima facie case by proffering at least some evidence on every element essential to 
[the plaintiff s underlying] cause of action. ); Happel v. Mecklenburger, 101 Ill. App. 
3d 107, 111 (1st Dist 1981) ( The plaintiff must have presented some evidence, more 
than a scintilla, on every essential element of his cause of action. ).  

Staff Brief at 6-7.   

This argument suggests that any public utility appearing before the Commission or a 

judicial body can prevail by simply submitting more than a scintilla of evidence.  Both of the 

cases cited by Staff deal with motions for directed verdicts in non-jury civil proceedings pursuant 

to 735 ILCS 5/2-1110 (or its predecessor) and not with the overall burden of proof of a civil trial.  

This more than a scintilla

 

standard relied on by Staff is not applicable in this case as no party 

has made a motion for a directed verdict.  More importantly, however, is that Staff incorrectly 

                                                

 

3 Section 2-1110 is called Motion in non-jury case to find for defendant at close of plaintiff s evidence 
and states that  

In all cases tried without a jury, defendant may, at the close of plaintiff s case, move for a 
finding or judgment in his or her favor. In ruling on the motion the court shall weigh the 
evidence, considering the credibility of the witnesses and the weight and quality of the 
evidence. If the ruling on the motion is favorable to the defendant, a judgment dismissing the 
action shall be entered. If the ruling on the motion is adverse to the defendant, the defendant 
may proceed to adduce evidence in support of his or her defense, in which event the motion is 
waived.  
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applies this standard by referencing only one factor of a two-prong analysis courts use when 

ruling on a motion for directed verdict.  While Staff does not mention it, the cases they cite also 

apply the second prong, which requires courts to consider all of the evidence, including any 

favorable to the defendant, and must pass on the credibility of witnesses, draw reasonable 

inferences from the testimony, and generally consider the weight and the quality of the 

evidence.  Happel v. Mecklenburger, 101 Ill. App. 3d 107, 111; Sherman v. Cryns, 203 Ill. 2d at 

275; Kokinis v. Kotrich, 81 Ill.2d 151, 154 (1980); Orbeta v. Gomez, 315 Ill.App.3d 687, 689-90 

(2nd Dist. 2000). 

Staff s Brief cites another standard for the burden of proof, which is located in Section 

10-15 of the Illinois Administrative Procedure Act, stating that [u]nless otherwise provided by 

law or stated in the agency s rules, the standard of proof in any contested case hearing conducted 

under this Act by an agency shall be the preponderance of the evidence.

 

5 ILCS 100/10-15.  

The People agree that this is the correct standard for the instant case.  However, the evidence in 

this case clearly establishes that ComEd has not

 

proven by a preponderance of the evidence that 

any of the outages in Appendix A were caused by unpreventable damage due to weather events 

or conditions. 

As the People have already argued, ComEd has not satisfied its burden of proof.  

People s Brief at 4-16.  First, ComEd has not been able to establish that any of the customer 

interruptions in Appendix A were caused by a weather event.  Id. at 5-9.  Second, even assuming 

that a weather event caused some of the interruptions in Appendix A, ComEd has not established 

that these interruptions were caused by unpreventable damage

 

due to weather events or 

conditions.  Id. at 9-11.  Third, ComEd s own evidence in this case proves that there were more 

than 30,000 customers who suffered continuous power interruptions of 4 or more hours that were 
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not caused by any weather event whatsoever.  Id. at 11-13.  Finally, ComEd s testimony contains 

flaws and inconsistencies that raise serious questions regarding the weight and sufficiency of 

such evidence.  Id. at 13-16. 

II. Staff completely ignores ComEd testimony proving that interruptions in Appendix A 
were not caused by unpreventable damage due to weather events or conditions.  

ComEd has not offered any evidence to prove that the interruptions listed on Appendix A 

were caused by unpreventable damage due to weather events or conditions.  Surprisingly, 

ComEd has not even established that any individual outage on Appendix A was caused by a 

weather event.  Not a single one.  To the contrary, ComEd witness Carl L. Segneri, Vice 

President of Utility Governance and Quality Assurance, testified that even if an interruption was 

caused by an event totally unrelated

 

to the weather, ComEd employees would still list the cause 

of the interruption as a weather event or condition, regardless of the cause of the interruption.4   

This is contrary to public policy that seeks to reimburse the public for interruptions that were 

caused by preventable damage.  Granting ComEd a waiver for outages that were not caused by 

unpreventable damage due to weather events or conditions is contrary to Illinois law.   

The Commission should not grant ComEd a waiver for every outage in Appendix A, as 

urged by Staff.  First, many of the storms in Appendix A began several days after the storm 

system ended, during which time there is no evidence of adverse weather in northeastern Illinois, 

or anywhere in ComEd s service territory.  Second, ComEd data states that many of the outages 

were caused by events that were not weather related (e.g., public, intentional, personnel errors, 

unknown).  Third, ComEd witness Segneri testified that many outages in Appendix A were not 

weather related.  Finally, Staff creates a four part test that the Commission should ignore, since it 

takes into consideration factors that are irrelevant to those required by Section 16-125. 
                                                

 

4 ComEd witness Segneri testified that all outages that occur during a storm window are aggregated 
together as storm related outages.  Tr. at 193-94. 
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A. The interruptions in Appendix A were not caused by unpreventable damage 

due to weather events or conditions because they began several days after the 
storm system ended.  

ComEd is seeking a waiver for interruptions that began days after the storm system left 

the area.  There is no evidence upon which the Commission can reasonably conclude that these 

interruptions were caused by unpreventable damage due to weather events or conditions.  The 

first outage was recorded during the morning of August 23, 2008 and the storm system ended 

about mid-morning on August 24, 2007; however, there were a total of 120,402 customers who 

suffered an interruption between 1:00 p.m. on August 24, 2007 and 8:49 p.m. August 28, 2007, 

long after the storm system left the area and despite the fact that there was no storm system 

anywhere in ComEd s service area at that time.  Transcript ( Tr. ) at 2055; ComEd Appendix A.   

Because these interruptions began at a time when there was no storm system, there is no 

evidence in the record to support a finding that these 120,402 customer interruption were the 

result of unpreventable damage due to weather events or conditions.  However, Staff and ComEd 

want the Commission rule that these outages were the result of unpreventable damage due to 

weather events or conditions, even though this conflicts with the evidence in the record despite 

the fact that the evidence does not support such a conclusion.  Therefore, the Commission should 

reject Staff s recommendation and deny ComEd s waiver request. 

B. ComEd data establishes that the interruptions in Appendix A had non-
weather related causes.  

Staff s assertion that all of the outages in Appendix A were caused by unpreventable 

damage due to weather events or conditions conflicts with ComEd charts6 showing that many of 

the interruptions were not caused by weather events at all, but by other events or conditions. 

                                                

 

5 All references to Transcript in the body of this Brief are to the hearing transcript of August 13, 2008 
unless otherwise noted. 
6 Figure 1 is a chart that appears in ComEd Ex. 1.02 at 24. 
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Figure 1 

Cause  Cause Detail 
 # 

Outages 
  # 

Customers

 
Weather Related Lightning 1294 262,674 

Tree Related Limb Broken - Primary 769 175,852 

Weather Related Wind / Tornado 534 66,279 

Intentional Emergency Repairs 129 31,128 

Tree Related  - Primary Tree Contact 244 28,762 

Underground Equipment Related Underground Failure 229 27,443 

Overhead Equipment Related Malfunction 131 17,026 

Tree Related Uprooted Tree - Primary 41 8,383 

Unknown Unknown 48 6,634 

Transmission and Substation Equipment Related 
Transmission System 
Outage 1 5,270 

Public Vehicles 13 3,608 

Weather Related Flooding 8 3,576 

ComEd/Contractor Personnel-Errors Switching Error 6 3,027 

Transmission and Substation Equipment Related Substation Equipment 2 2,932 

Underground Equipment Related Malfunction 46 2,241 

 

Mr. Segneri testified that the chart on ComEd Exhibit 1.02 (p. 24) ( Figure 1 ) lists all of 

the causes of the 639,176 interruptions listed in Appendix A.  Figure 1 only identifies the causes 

of interruptions and the number of customers affected by those causes, but it does not specify the 

location of those customers.  Thus, there is no way to know which cause listed in this chart 

resulted in an actual customer outage in Appendix A.   

More importantly, though, Figure 1 constitutes undisputable evidence that there were 

more than 30,000 customers who suffered a continuous power interruption that was not caused 

by unpreventable damage due to weather events or conditions.  Adding the customer 

interruptions in Figure 1 that are clearly not caused by any type of weather event or 

unpreventable damage (Intentional, Unknown, Public, ComEd/Contractor Personnel Errors) 

according to ComEd results in 44,397 customer interruptions: 

 

3,608 customer interruptions were caused by the Public ;  

 

3,027 customer interruptions were caused by ComEd/Contractor Personnel-
Errors ;  

 

31,128 customer interruptions were Intentional ; and  
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6,632 customer interruptions were Unknown .7   

This evidence alone makes it clear that there were more than 30,000 customers who suffered a 

power interruption that was not caused by unpreventable damage due to weather events or 

conditions.   

Despite this evidence, ComEd and Staff urge the Commission to rule that all of these 

interruptions were caused by unpreventable damage due to weather events or conditions.  

ComEd s data clearly establishes that these 44,397 customers lost power from non-weather 

related causes.  Therefore, there is no basis upon which the Commission can conclude that every 

outage in Appendix A was caused by unpreventable damage due to weather events or conditions.  

Therefore, granting ComEd a waiver for every interruption in Appendix A would be against the 

manifest weight of the evidence.   

C. ComEd s Vice President of Utility Governance and Quality Assurance 
agreed that many interruptions had non-weather related causes.  

ComEd witness Segneri stated that the storm system ended about mid-morning on August 

24, 2007 and that there are 120,402 customers who lost power between 1:00 p.m. on August 24, 

2007 and 8:49 p.m. on August 28, 2007, during which there is no evidence of any adverse 

weather event in the record.  Tr. at 205; Appendix A.  This directly conflicts with Mr. Segneri s 

testimony that Location, time, and causes would be the basis for the conclusion that [the 

outages in Appendix A are] storm-related because many outages occurred during normal 

weather conditions, during which time there was no storm system in any part of ComEd s service 

                                                

 

7 Mr. Segneri, could not explain how the Unknown outages were caused by unpreventable damage due 
to weather events or conditions: 

Q  There s a line here [ComEd Ex. 1.02 at 24] that says unknown .  Could you tell us what 
unknown means. 

A  Unknown would be unknown. In other words, the responding person couldn t determine -
- they see a fuse blown or a wire down, but they didn t see evidence of a tree, they didn t see 
evidence of a wire. So they just say unknown . There was no specific evidence. 

Tr. at 210 (emphasis added). 
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territory.  Tr. at 193.  ComEd acknowledged that its policy is to categorize all

 
outages that occur 

during the time of a storm as weather related outages, regardless of their cause: 

Q  If a field rep went into the field at the time of the storm and saw, for instance -- I m 
making this up. Let s say a transformer is leaking oil and you can determine that that 
means that it wasn t hit by lightning or something, would he report that as non-storm 
related even though it happens at the same time? Does it happen the service linemen 
will occasionally come across particular outages that they say, Well, this really wasn t 
caused by the storm?   

A  I mean, you re fabricating an event. That could happen at the same time that I m in 
a storm window. So the outages that occur in that time window we don t really just say 
that s a storm, that s not a storm. They re just aggregated as total.  

Tr. at 193-94.  This is ComEd s internal policy and it should not be ratified by the Commission.  

While ComEd can internally classify an event any way it sees fit, that does not make the 

classification relevant for purposes of applying Section 16-125.  There is nothing in the record 

that supports classifying the interruptions listed on Appendix A as being caused by 

unpreventable damage due to weather events, especially considering that (i) many of those 

interruptions began as many as 5 days after the storm system left the area8 and (ii) ComEd 

documents (Figure 1, above) clearly show that thousands of interruptions had no weather related 

causes.  In the following colloquy, Mr. Segneri agrees that not every interruption in Appendix A 

was caused by a weather event: 

Q  I took your testimony to mean that each and every outage [639,176] in this 
Attachment A [Appendix A] was due to unpredictable weather damage and the 
company is seeking a waiver for everyone; is that accurate?  

A  I m not sure I would say each and every one, but certainly the 90 percent plus -- you 
could just look at them and what was the cause and when did it happen and draw the 
conclusion that they were all due to the weather event.   

                                                

 

8 Mr. Segneri testified that underground lines can be damaged by lightning that can result in failure days after the 
lightning strike.  Tr. at 230-33.  However, he notes that on a normal day ComEd has 30 underground failures that 
can be cause by lightning, but also other factors, such as dig-ins or multiple other causes.   Id. 
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Tr. at 207.  Despite this unfounded assertion, Staff urges the Commission to grant ComEd a 

waiver for every outage listed on Appendix A.  There can be no reasonable basis upon which the 

Commission could grant such a waiver in light of ComEd s statements that not all outages were 

weather related. 

This is further exemplified in the following series of questions regarding the cause of a 

specific interruption affecting 148 customers in Wheeling, Illinois on August 26, 2007, 2 days 

after the storm system left the area.  Mr. Segneri testified that he did not know what weather 

event caused the outage: 

Q  It s still your contention then that the outage I.D. 693147 in Wheeling was caused 
due to an underground component?  

A  Yes, it looks like it is. 

Q  And do we know exactly what weather event in Wheeling caused this failure?  

A  All I know is that the date it occurred was underground failure. I don t know that I 
can directly tie those 148 customers to any particular weather event.   

Tr. at 219.   

Thus, it becomes clear that ComEd is seeking a waiver for outages without offering any 

specific evidence to meet the law s waiver criteria.  According to ComEd, all the outages listed 

in Appendix A were weather related because of their location, time and cause.  Staff must have 

been persuaded by this argument as well, since Staff s Brief agrees with ComEd that all of the 

outages in Appendix A were caused by unpreventable damage due to weather events or 

conditions.  Such a conclusion, however, is not supported by the evidence. 

First, there is no evidence in the record to show what weather events existed in specific 

locations.  Mr. Segneri agreed that the area that was most affected was the northern part of 

ComEd s service territory and identified towns like Lombard, Villa Park, and then eastward 
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toward Lake Michigan, Deerfield, and Golf Mill; however, Appendix A includes outages in 

towns as far west as Sterling, DeKalb, Rockford and Dixon and as far south as Calumet City, 

Minooka and Channahon, for which there is no evidence in the record to establish any adverse 

weather event.  Tr. at 213.  Mr. Segneri was also not able to testify where an alleged 100-mile 

per hour wind gust occurred and does not identify which of the 639,176 customers in Appendix 

A were affected by it.  Id.  

Second, there is no evidence in the record to show that adverse weather caused the 

120,402 customer interruptions that began between 1:00 p.m. on August 24, 2007 and 8:49 p.m. 

on August 28, 2007, when there was no inclement weather in ComEd s service territory during 

this time.  Even ComEd witness Segneri agreed that certain of these outages were not weather 

related.  For instance, when pressed about outages occurring in Morris, Illinois on August 26, 

2007 at 6:10 p.m. [Outage ID 691853] and on August 27, 2007 at 1:39 p.m. [Outage ID 692453], 

Mr. Segneri agreed that these  outages listed were not weather related: 

Q  These two outages, outage I.D. 691853 and 692453, you can t attribute these to any 
specific weather event, can you?  

A  Not necessarily. So I would say those 31 customers out of 650,000 probably can t 
draw a direct tie to the storm, correct.  

Tr. at 211-12.  It is not clear how these outages could have been caused by a weather event, since 

they began several days after the only storm system ComEd has identified left the area, but Staff 

urges the Commission to grant ComEd a waiver for these interruptions.   

Finally, and most importantly, ComEd offers no evidence into the record establishing the 

cause

 

of any individual outage in Appendix A.  Instead, the Company chose to submit to the 

Commission a report listing the location and time of each outage, but omitting any reference 

regarding the cause of such outage.  As the party that bears the burden of proof in this case, 
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ComEd has failed in its attempt to establish how the interruptions in Appendix A were caused by 

the weather.  Despite this lack of evidence, Staff supports ComEd s waiver request. 

In every instance where ComEd was asked about the specific weather related cause of an 

outage, ComEd was not able to state for certain that the outage in question was weather related 

and agreed that many of the interruptions were not caused by unpreventable damage due to 

weather events or conditions.  The Commission should thus reject Staff s conclusion that ComEd 

is entitled to a waiver. 

D. The Commission should reject Staff s four-part test because it considers 
factors that are not relevant to Section 16-125.  

Staff has created a four part test to determine whether or not ComEd is entitled to a 

waiver.  Staff Brief at 7-8.  However, this four part test examines factors that are not required by 

Section 16-125(e), while ignoring other factors that are required by the statute.  The Commission 

should thus reject this four part test.  Staff s four part test requires ComEd to establish the 

1. adequate design, construction and maintenance of the plant involved in the power 
interruptions; 

2. weather events that occurred in the portions of ComEd s service territory 
experiencing power interruptions.  Specifically, it must be shown that weather 
conditions or events occurred and exceeded the standards to which the utility s 
system was appropriately designed and built; 

3. causal relationship or nexus between the weather events or conditions discussed 
above and the damage to plant resulting in the power interruptions; and 

4. reasonableness of the restoration effort.  

Id.  Under Section 16-125 (e) of the Public Utilities Act, ComEd s customers are to be 

compensated for damages resulting from prolonged electric power outages by assigning liability 

to the Company for actual damages related to an outage if the outage (i) affects more than 30,000 

customers (ii) for 4 hours or more. 220 ILCS 5/16-125(e).  Section 16-125(e) states that: 

In the event that more than 30,000 customers of an electric utility are subjected to a 
continuous power interruption of 4 hours or more that results in the transmission of 
power at less than 50% of the standard voltage, or that results in the total loss of power 
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transmission, the utility shall be responsible for compensating customers affected by 
that interruption for 4 hours or more for all actual damages, which shall not include 
consequential damages, suffered as a result of the power interruption.  The utility shall 
also reimburse the affected municipality, county, or other unit of local government in 
which the power interruption has taken place for all emergency and contingency 
expenses incurred by the unit of local government as a result of the interruption.  A 
waiver of the requirements of this subsection may be granted by the Commission in 
instances in which the utility can show that the power interruption was a result of any 
one or more of the following causes: 

(1) Unpreventable damage due to weather events or conditions.  

220 ILCS 5/16-125(e) 

The AG does not agree with Staff s four part test because it considers factors that are not 

required by Section 16-125(e).  For instance, the reasonableness of the restoration efforts (Staff s 

fourth factor in the four part test) has no bearing on whether or not the interruptions were caused 

by unpreventable damage due to weather events or conditions.  Additionally, Section 16-125(e) 

does not concern itself with whether or not the utility s system was built to adequate design, 

construction and maintenance standards (Staff s first factor in the four part test).  ComEd and 

Staff argue that since, in their opinion, the ComEd system was designed properly, the outages 

must have been caused by the storm and not another superseding actor.   

Assuming arguendo that ComEd s system was properly designed, constructed and 

maintained, that fact alone does not establish that the interruptions were caused by unpreventable 

damage due to weather events or conditions.  This is especially true in light of ComEd witness 

Segneri s testimony, stating that all

 

outages that are reported during the time of a storm system 

will be categorized as weather related, regardless of whether or not there is evidence that the 

weather did not cause a specific interruption.  Tr. at 193-94.  Additionally, there were tens of 

thousands of outages that began days after the storm system left the area, while the weather was 

normal; this is not the sign of a system that is properly designed, constructed and maintained.  

Finally, Figure 1 lists many non-weather related causes for the interruptions in Appendix A 
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(ComEd error, intentional, public, unknown) that are not affected by whether or not ComEd s 

system was properly designed, constructed and maintained. 

Staff argues that the second relevant factor is whether or not ComEd proved that the 

weather conditions or events that occurred exceeded the standards to which the utility s system 

was appropriately designed and built.  Staff s Br. at 7-8.  Nowhere in the record is there evidence 

establishing that the storm exceeded the standards to which the utility system was built other 

than ComEd s conclusory statements that it suffered high winds in certain parts of its system.  

ComEd In. Br. at 4-5.  When asked to testify regarding which outages in Appendix A were 

caused by excessive winds, ComEd witnesses were unable to do so.  Tr. at 213-14.  Mr. Segneri 

testified that while there was a 100-mile per hour wind gust somewhere in ComEd s territory, in 

his opinion, he did not expect that there was 100 miles per hour [winds] at every point in the 

system.  Id. at 213; ComEd Ex. 2.0 at 10.  Mr. Segneri does not offer any evidence as to where 

the 100-mile per hour wind gust occurred and does not identify which of the 639,176 customers 

in Appendix A were affected by it.  Tr. at 213-14. 

Staff s third factor examines the causal relationship or nexus between the weather events 

or conditions discussed above and the damage to plant resulting in the power interruptions.  The 

Commission cannot reasonably conclude from the evidence presented that any of the outages in 

Appendix A were caused by unpreventable damage due to weather events or conditions.  Figure 

1, above, clearly demonstrates that many outages were not caused by the weather but by many 

independent, superseding events, such as interruptions caused either intentionally, by the public, 

by ComEd/contractor personnel errors, or by reasons that are unknown.  Additionally, ComEd 

witness Segneri admitted that he could not state with certainty whether or not many interruptions 

in Appendix A were weather related.  Tr. at 207, 219.  If ComEd, as the party that bears the 
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burden of proof in this case, does not know the cause of a specific outage, how can the 

Commission grant a waiver request for those specific outages?   

The Commission should reject Staff s four part test.  However, even if the Commission 

were to apply this test, which it should not, the requirements of Section 16-125(e) are still not 

satisfied because there is no evidence that the outages in Appendix A were all caused by 

unpreventable damage due to weather events or conditions. 

III. Staff accepts ComEd s conclusory statements with no independent verification.   

While ComEd goes out of its way to portray the storm as a catastrophic event, it does not 

attempt to match a specific weather event to a specific interruption, nor does it even attempt to 

explain how or why outages that began four to five days after the storm system had left the area 

were caused by unpreventable

 

damage due to the storm system.  For instance, ComEd s Initial 

Brief contains conclusory statements such as the Storm System produced high winds of up to 

80-100 MPH, over 80,000 lightning strokes . . . An EF-1 tornado touched down in DuPage 

County and was followed by a swath of intense damaging winds.  ComEd In. Br. at 4-5.   

Even if these statements are true, they do not explain how or why these weather events, 

which occurred in the northern portion of ComEd s territory, can cause unpreventable weather 

damage to customers as far west as Dixon and DeKalb, or as far south as Minooka and 

Channahon.  ComEd Appendix A.  More importantly, however, is that these statements do not 

even begin to explain how 120,402 customers suffered unpreventable damage days after the 

storm system has left the area.  As mentioned above, Mr. Segneri testified that there was a 100-

mile per hour wind gust somewhere in ComEd s territory but he did not offer any evidence as to 

where the 100-mile per hour wind gust occurred and did not identify which of the 639,176 

customers in Appendix A were affected by it.  Tr. at 213; ComEd Ex. 2.0 at 10. 



 

18

 
Staff relies heavily on Mr. Linkenback s testimony to support its position that all of the 

interruptions in Appendix A were caused by unpreventable damage due to weather events or 

conditions, but even he agreed that he has no independent information that supports or 

contradicts

 
the information ComEd presented on design standards, maintenance and tree 

trimming programs, and weather conditions on August 23 and 24, 2007 (emphasis added).  

Without any independent information, Staff accepted as true all of the conclusory information 

submitted by ComEd to show that its system meets all of the relevant standards, despite the fact 

that Mr. Linkenback acknowledges that [o]ver the years, Staff s electric service reliability 

assessments for ComEd, which the Commission has adopted and placed on its Internet Web site, 

have recorded some problems witnessed on the ComEd delivery system during Staff s 

inspections. Staff Ex. 1.0 at 8. 

Staff s argument that ComEd is entitled to a waiver is based on facts that are wholly 

unsupported by the evidence.  Staff claims that the evidence in the record noted that winds in 

excess of 80 miles per hour exceed the NESC wind loading design standard for wood 

distribution pole construction of approximately 60 mph.  Staff s Br. at 10.  However, there is 

nothing in the record to establish exactly what area suffered winds below or above 60 mph or 80 

mph other than ComEd s conclusory statements.  Even if the Commission were to accept 

ComEd s conclusory statements, that still does not prove that the outages in Appendix A were 

caused by unpreventable damage due to weather events or conditions.  Instead, the evidence 

points to the contrary.  First, Appendix A lists interruption locations and durations, but does not 

list the cause of each interruption.  Second, ComEd provided evidence establishing that the 

Company treats non-weather related interruptions as weather related.  Third, ComEd offered 

many non-weather related reasons for the interruptions (Figure 1).  Finally, while ComEd has 
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offered evidence of a storm in some parts of its service territory, it seeks a waiver for 

interruptions that occurred in areas where there was no adverse weather event or condition. 

IV. Conclusion  

ComEd has not satisfied its burden of proof in this case and the Commission has no 

grounds upon which it could grant ComEd s motion for a blanket waiver.  Since there were 

120,402 interruptions that began after the storm system was over and ComEd agrees that (i) not 

all of the 639,176 customer interruptions were caused by unpreventable damage due to weather 

events or conditions and (ii) there are at least 44,397 customers who lost power from non-

weather related causes, there is no reasonable basis for the Commission to grant ComEd s waiver 

request. 

For the foregoing reasons, the People request that the Commission reject Staff s 

recommendation to grant ComEd s request for a waiver pursuant to 220 ILCS 5/16-125(e)-(f) 

and proceed to determine the legal issues that have been raised by the parties. 

Respectfully submitted, 

The People of the State of Illinois 
by LISA MADIGAN, Attorney General  

_____________________________________ 
Janice A. Dale, Chief, Public Utilities Bureau 
Elias D. Mossos, Assistant Attorney General 
100 W. Randolph St., 11th Floor 
Chicago, IL 60601 
Telephone (312) 814-3736 
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