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VERIFIED REPLY OF THE 
COALITION TO REQUEST EQUITABLE ALLOCATION OF COSTS TOGETHER 

TO KROGER CO. AND THE COMMERCIAL GROUP’S 
RESPONSES TO REACT’S APPLICATION FOR REHEARING 

 
 The Coalition to Request Equitable Allocation of Costs Together (“REACT”), comprised 

of A. Finkl & Sons, Co., Alsip Paper Condominium Association, Aux Sable Liquid Products, 

LP, the City of Chicago, Commerce Energy, Inc., Flint Hills Resources, LLC, Integrys Energy 

Services, Inc., the Metropolitan Water Reclamation District of Greater Chicago, PDV Midwest 

Refining LLC; United Airlines, Inc., and Wells Manufacturing Company, through its attorneys 

DLA Piper LLP (US), respectfully submits this Reply to the Responses of Kroger Co. (“Kroger”) 

and the Commercial Group to REACT’s Verified Application for Rehearing of the Order entered 

by the Illinois Commerce Commission (“Commission”) on September 10, 2008 regarding the 

proposed general increase in rates of Commonwealth Edison Company (“ComEd” or the 

“Company”).1   

                                                 
1 Positions stated herein do not necessarily represent the positions of any particular member of 

REACT. 
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I. 

INTRODUCTION 

 As the Commission is aware, REACT has requested rehearing in the instant proceeding 

on two (2) discrete grounds:  

(1) In light of the Commission’s finding that ComEd’s embedded cost of service study 

(“ECOSS” or “COSS”) contains “substantial deficiencies” according to the Order, 

REACT has requested that the Commission adopt an across-the-board rate increase 

rather than a rate increase that differentiates between different rate classes and relies 

upon the ECOSS.  (See REACT Verified Application for Rehearing at 6-15); and 

(2) In light of REACT witness Jeffrey Merola’s unrebutted analysis, REACT has 

requested that the Commission order reallocation of $64.8 million in Customer Care 

Costs in the instant proceeding.  (See id. at 15-22.) 

 In the course of the instant proceeding, Kroger and the Commercial Group have opposed 

the position of REACT with regard to the first issue.  The instant Reply seeks to clarify 

REACT’s position and put the arguments of REACT into the context in which they were 

presented.   As discussed herein, REACT’s interpretation of statements and positions taken by 

various parties is based upon the record, with specific citations. 

 In making the argument about the deficiency of ComEd’s ECOSS and the propriety of an 

across-the-board increase, REACT noted several items regarding the positions of the 

Commission Staff and the various intervening parties.  Among those items, REACT noted that 

Kroger was among the parties that either actively supported or did not oppose “the Proposed 

Order’s rejection of the ECOSS.”  (Verified Application for Rehearing at 7-8.)   

 That statement is true and accurate.  Kroger actively supported the Proposed Order’s 

decision to reject the ECOSS. 
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 That statement did not convey, nor was it intended to convey, that such parties 

specifically agreed with REACT’s particular view of ComEd’s ECOSS or the Proposed Order’s 

approach in light of the ECOSS being rejected.  Rather, it was a general observation drawn from 

a reading of each party’s stated position regarding the ECOSS.  To account for the fact that 

several parties took no specific position favoring or opposing the ECOSS in their briefs on 

exceptions, that statement in REACT’s Verified Application for Rehearing was merely an 

observation of that fact – i.e., that such parties did not state opposition to the Proposed Order’s 

treatment of ComEd’s ECOSS.  (See REACT Verified Application for Rehearing at 7-8, citing 

REACT’s RBOE at 2; see specifically REACT’s RBOE at 2 n.3 (“DOE, Constellation, and 

Nucor did not file Briefs on Exceptions. . . . [though DOE and Nucor] actively opposed the 

ECOSS or substantial parts of it.  (See, e.g., DOE Init. Br. at 3-12; Nucor Init. Br. at 7-11.)”  To 

further clarify, Constellation did not address the ECOSS issue in its testimony, at the hearings or 

in its briefs.)   Admittedly, this is not the strongest evidence in support of REACT’s position, but 

certainly it is an accurate account of the parties’ positions. 

 Similarly, in the course of making its argument about the deficiency of ComEd’s ECOSS 

and the propriety of the across-the-board increase, REACT also noted that even the Commercial 

Group, which was ostensibly aligned with ComEd regarding certain aspects of ComEd’s 

ECOSS, raised questions about the ECOSS as applied to industrial customers, such as the 

customer-members of REACT.  (See Verified Application for Rehearing at 8.)  Again, REACT’s 

statement did not convey, and was not intended to convey, that the Commercial Group 

specifically agreed with REACT’s particular view of the ECOSS or supported the across-the-

board increase, but was accurately worded and intended to fairly characterize certain questions 

that the Commercial Group had raised with respect to ComEd’s ECOSS. 
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 Given that context, REACT respectfully believes that both Kroger and the Commercial 

Group’s Responses to REACT’s Verified Petition for Rehearing are not well taken.  

II. 

REPLY TO KROGER CO.’S RESPONSE 

REACT's Verified Application for Rehearing that stated “the Proposed Order's rejection 

of the ECOSS found active support or non-opposition from” Kroger in its Brief on Exceptions.  

Kroger takes issue with this statement and states that in its Brief on Exceptions to the ALJs' 

Proposed Order, it “opposed the ALJs' recommendation to throw out the ECOSS and impose an 

across the board rate allocation.”  REACT replies as follows: 

 
1. While it is true that Kroger “opposed the ALJs' recommendation to  . . . impose an 

across the board rate allocation,” REACT never claimed otherwise.  REACT’s claim related 

solely to whether Kroger supported the Proposed Order’s conclusion to “throw out the ECOSS.” 

2. In its Brief on Exceptions, Kroger offered several criticisms of the ECOSS.  (See 

Kroger Exceptions at 1-5, attached hereto for the Commission’s convenience as Appendix A.)   

3. In its Brief on Exceptions, Kroger also offered some replacement language to the 

Proposed Order.  (See Kroger Exceptions at 5-6.)  That language, again, appears to be based on 

Kroger’s criticism of the ECOSS.   

4. “Finding and Ordering” paragraph 13 on page 228 of the Proposed Order stated: 

“The Company’s ECOSS is rejected as a basis for setting rates in this proceeding. . ..”  Kroger 

did not offer any replacement language for that critical finding – Kroger’s silence in the face of 

that explicit finding in the Proposed Order and Kroger’s other arguments regarding the ECOSS, 

at a minimum, certainly creates the impression that Kroger does not support ComEd’s ECOSS. 
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5. Kroger did indicate in its Brief on Exceptions that it did not favor the across-the-

board increase.  (See Kroger Exceptions at 1-2.)  But, again, REACT never stated otherwise.  

The statement in REACT’s Application for Rehearing about which Kroger now complains is a 

statement limited only to whether Kroger thought that the Proposed Order appropriately rejected 

the ECOSS; the statement in REACT’s Brief on Exceptions does not say that Kroger accepted 

the across-the-board increase.  Indeed, in its Reply Brief on Exceptions, which was the cited 

source of REACT’s statement at issue, REACT included a list of intervenors that favored an 

across-the-board increase, and accurately did not include Kroger.  (See REACT RBOE at 3, 

bulletpoint 1.) 

6. It is a reasonable interpretation of Kroger’s expressed position that it favored the 

Proposed Order’s decision to throw out the ECOSS.  Accordingly, REACT stands by the 

statement in its Verified Application for Rehearing.  To the extent that the positions of REACT 

were unclear, hopefully this exchange clarifies those positions. 

III. 

REPLY TO THE COMMERCIAL GROUP’S RESPONSE 

The Commercial Group disagrees with the statement in REACT’s Verified Application 

for Rehearing that “ComEd stood alone with only the Commercial Group in favoring the 

ECOSS, and even the Commercial Group suggested that the ECOSS should not be used to set 

rates for the over-10 MW customers.”  (REACT Verified Application for Rehearing at 8.)  

REACT cited the Commercial Group’s Reply Brief at pages 1-2 as the basis for its claim.  (See 

id.  For the Commission’s convenience, a copy of the Commercial Group’s Reply Brief is 

attached hereto as Appendix B.)  The Commercial Group says that pages 1-2 of its Reply Brief 

do not support REACT’s claim.  REACT replies as follows: 
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1. The Commercial Group’s Reply Brief states: “The Commercial Group itself 

recommends that primary/secondary costs could be differentiated in the CCOS study and that 

IIEC witness Stowe’s study would be an improvement.”  (Commercial Group Reply Br. at 1-2, 

attached as Appendix B.)  Based upon this statement in the Commercial Group’s Reply Brief, 

REACT interpreted the Commercial Group’s position to be that while it favored using the 

ECOSS generally, it appeared to suggest that the ECOSS should not be used to set rates for the 

over-10 MW customers; that is, it should be revised to account for the primary/secondary cost 

differences for those customers, in line with IIEC witness Stowe’s position.   

2. Regarding Mr. Stowe’s study, cited approvingly by the Commercial Group, the 

“bottom line” of that study is that ComEd’s ECOSS is not reliable.  For example, Mr. Stowe 

introduces his study by saying that: “The Company’s COSS, while structurally and functionally 

similar to those filed in previous cases, contains serious flaws that make it fundamentally 

unreliable.”  (IIEC Ex. 3.0 at 3:19-20.)  The Commercial Group seems to be endorsing Mr. 

Stowe’s view, in stating that Mr. Stowe’s “study would be an improvement.”  Thus, it is entirely 

reasonable for REACT to suggest that the Commercial Group called into question ComEd’s 

ECOSS as a basis to set rates for over-10 MW customers.2 

                                                 
2 2 Near the end of its Response, the Commercial Group references the testimony of 

Commercial Group witness Mr. Baudino on the subject of customer-specific cost-of-service 
studies.  (See Commercial Group Response at 1-2.)  The point of the Commercial Group’s 
discussion is unclear in the context of the single point that REACT was making about the 
Commercial Group’s position of the ECOSS in relation to over-10 MW customers, as set forth 
above.  However, in light of the reference, REACT is compelled to point out that Mr. Baudino 
did testify about the feasibility of customer-specific cost-of-service studies and stated that it 
would be “possible” to do customer-specific cost-of-service studies for some groups of 
customers less numerous than the full number of 3.8 million ComEd customers.  (See Tr. 1646:2-
9.)  REACT did not misstate or mischaracterize Mr. Baudino’s testimony; REACT said that Mr. 
Baudino recognized “the feasibility of customer-specific cost-of-service studies.”  (REACT 
Initial Br. at 23 citing Tr. 1646, Lines 7-8; Tr. 1654-55, Lines 9-22, 1-3. (see also Meriam 
Webster: “feasible: 1. Capable of being accomplished or brought about : possible . . ..”).   
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3. Accordingly, REACT stands by the statement in its Verified Application for 

Rehearing to which the Commercial Group objects as a reasonable interpretation of the 

Commercial Group’s expressed position.  Again, to the extent that the positions of REACT was 

unclear, hopefully this exchange clarifies those positions. 

WHEREFORE, REACT respectfully requests that the Commission: 

1. Disregard the Responses of Kroger Co. and the Commercial Group; and 

2. Accept this matter for rehearing for the purpose of: 

a. Implementing an across-the-board rate increase rather than an 

increase that differentiates among rate classes; 

b. Ordering ComEd to reallocate $64.8 million of Customer Care 

Costs; and 

3. Grant any further relief that the Commission deems just and appropriate. 

  Respectfully submitted, 
 
THE COALITION TO REQUEST EQUITABLE 
ALLOCATION OF COSTS TOGETHER  
 
 
By: /s/   Christopher J. Townsend 

One of Their Attorneys 
 

Christopher J. Townsend 
Christopher N. Skey 
Amanda C. Jones 
DLA Piper LLP (US)  
203 N. LaSalle Street, Suite 1900 
Chicago, Illinois 60601 
(312) 368-4000 
 
DATED:  October 17, 2008 
 
 
                                                                                                                                                             

 


