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  The People of the State of Illinois, by and through Lisa Madigan, Attorney 

General of the State of Illinois (“the People”), submit this Application for Rehearing 

pursuant to Section 10-113(a) of the Public Utilities Act (“the Act”) and Part 200.880 of 

the Illinois Commerce Commission’s (“the Commission” ) Rules of Practice (83 Ill. 

Admin. Code 200.880), and request that the Commission grant rehearing and reconsider 

its Final Order issued in the above-captioned docket on September 10, 2008 on several 

issues.   

Introduction 

 Section I of the Application seeks rehearing and reconsideration, based on the 

existing evidentiary record and applicable law, of the Commission’s flawed decision to 

reverse the conclusion of the Administrative Law Judges and ignore post-test year growth 

in the accumulated reserve for depreciation on embedded plant in service and 

accumulated deferred income taxes that will take place as new plant additions are going 

into service.  In doing so, the Commission: (1) misapprehends its obligations as 

regulators and contradicts principles of administrative law established by Illinois courts; 

(2) ignores the Act’s prohibition against single-issue ratemaking; (3) violates its own test 

year rules; (4) violates the requirement in the Act that rates be least cost; and (5) ignores 

the substantial evidence in the record that requires recognition in rates of post-test year 

growth in the accumulated reserve for depreciation on embedded plant in service that will 

take place as new plant additions are going into service.  This one-sided approach to 

ratemaking is unlawful and ignores the substantial evidence in the record.  The 

Commission should grant rehearing and, based on the existing evidentiary record, adopt 

the adjustment to recognize post-test year growth in the accumulated reserve for 
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depreciation on embedded plant in service, as supported by the Commission’s rules, the 

Public Utilities Act and the substantial evidence in the record. 

 Sections II and III of the People’s Application seeks rehearing, based on the 

existing evidentiary record and applicable law, of the Commission’s unprecedented 

decision to permit recovery in rates of infrastructure investment through discrete monthly 

surcharges before the Company has proven that the investment is used and useful, 

prudently incurred and beneficial to ratepayers.  In doing so, the Commission: (1) 

misapprehends its obligations as regulators and contradicts principles of utility 

ratemaking established in Section 9-211 of the Public Utilities Act; (2) ignores the Act’s 

prohibition against single-issue and retroactive ratemaking; (3) violates its own test year 

rules; (5) contradicts the criteria established in Illinois court rulings for permissible rider 

treatment of utility expenses; (7) violates the requirement in the Act that rates be least 

cost; and (8) ignores the substantial evidence in the record that shows that Rider SMP is 

not needed for ComEd to finance the proposed utility investment. The Commission 

should grant rehearing and, based on the applicable law and existing evidentiary record, 

revise its Order to reject Rider VBA. 

  Finally, in sections IV and  V of this Application, the People request modification 

of the Commission’s Order on the scope and content of the Phase 0 workshops that the 

Order requires take place before investment in Advanced Metering Infrastructure 

(“AMI”) occurs.  

Argument 

I. The Commission’s Failure to Recognize in Rates  Post-Test-Year Growth in 

the Accumulated Reserve for Depreciation Is Contrary to Law, Arbitrary and 

Capricious and Not Supported by Substantial Evidence.  
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A.  The Commission violated its own rules governing pro forma 

adjustments to historical test year data when it approved the inclusion of 18 

months of plant additions in Commonwealth Edison’s rate base without also 

approving the inclusion of other changes in plant investment, including 

accumulated depreciation and accumulated deferred income taxes, which 

affected ratepayers during the same 18 months.   

 

By ignoring the decline in value of plant in service that accompanies the 

recovery of past invested amounts through depreciation and accumulated deferred 

income taxes, the Commission failed to apply Part 287.40 of its administrative 

rules.  This failure constitutes reversible error in that the Commission acted 

beyond its jurisdiction and violated its own regulations, as interpreted by Illinois 

courts, e.g., Business and Professional People for the Public Interest vs. Illinois 

Commerce Commission, 146 Ill.2d 175, 238 (1991), pursuant to Section 10-

201(e)(iv)(B) and Section 10-201(e)(iv)(C) of the Public Utilities Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, 

based on the applicable law and existing evidentiary record. 

 The People incorporate by reference the arguments made in their Initial Brief, 

Reply Brief, Brief on Exceptions and Reply Brief on Exceptions regarding the proper 

accounting treatment for post test-year adjustments to plant in service, including 

arguments made concerning accumulated depreciation and accumulated deferred 

income taxes.  AG Initial Brief at 5-12; AG Reply Brief at 1-6; AG Brief on 

Exceptions at 6; AG Reply Brief on Exceptions at 1-17. 

 

 

B.  The Commission erred when it concluded that Commonwealth 

Edison’s adjustments to include its post test year additions to plant in service, 

including its pro forma additions to plant in service for the first and second 

quarters of 2008, satisfied the “matching” and “representative” principles set 
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forth in Business and Professional People for the Public Interest vs. Illinois 

Commerce Commission, 146 Ill.2d 175, 238 (1991), and were therefore 

improperly included in rate base.   
 

 Regardless of the Commission’s conclusion that all of Edison’s post-test year 

additions to plant in service were known and measurable, the Commission wrongly 

adopted those adjustments without directing that Edison account for all known and 

measurable changes in plant investment affecting ratepayers, including accumulated 

depreciation and accumulated deferred income taxes, in order to accurately reflect rates 

for the period in which those post test year additions to plant in service would be in 

effect.  This decision is beyond the Commission’s jurisdiction, is not supported by 

substantial evidence of record evidence and is contrary to the Commission’s own 

regulations, as interpreted by Illinois courts, e.g., Business and Professional People for 

the Public Interest vs. Illinois Commerce Commission, 146 Ill.2d 175, 238 (1991), and 

constitutes reversible error, under the provisions of Section 10-201(e)(iv)(A) and 10-

201(e)(iv)(C) of the Public Utilities Act.  The Commission should grant rehearing and 

reconsider its conclusion on this point, based on the applicable law and existing 

evidentiary record. 

 The People incorporate by reference the arguments made in their Initial Brief, 

Reply Brief, Brief on Exceptions and Reply Brief on Exceptions regarding the proper 

accounting treatment for post test-year adjustments to plant in service, including 

arguments made concerning accumulated depreciation and accumulated deferred 

income taxes.  AG Initial Brief at 5-12; AG Reply Brief at 1-6; AG Brief on 

Exceptions at 6; AG Reply Brief on Exceptions at 1-17. 
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 C.  The Commission abused its discretion and violated its own rules when 

it determined that the portion of ComEd’s net plant in service to be included in 

rates should be determined on the basis of whether the company’s net plant in 

service was increasing or decreasing rather than on Commission rules regarding 

the treatment of pro forma adjustments to historical test year data.    

 

Neither the Public Utilities Act nor the Commission’s administrative rules permit the 

Commission to calculate net plant, plant investment or rate base on the basis of any 

standard other than those set forth in its administrative rules.  In deciding to rely upon 

trends in the utility’s net plant investment as a determining factor in calculating net plant 

in service and rate base when setting rates, the Commission acted in an arbitrary and 

capricious manner and violated its own rules by introducing a regulatory standard that is 

not authorized by the Public Utilities Act or by the authority that Act gives the 

Commission to promulgate regulations for establishing rates.  In making this 

determination, the Commission acted beyond its authority and in violation of state law, 

thereby committing reversible error pursuant to Section 10-201(e)(iv)(B), Section 10-

201(e)(iv)(C) and Section 10-201(e)(iv)(D) of the Public Utilities Act.  The Commission 

should grant rehearing and reconsider its conclusion on this point, based on the applicable 

law and existing evidentiary record. 

 The People incorporate by reference the arguments made in their Initial Brief, 

Reply Brief, Brief on Exceptions and Reply Brief on Exceptions regarding the proper 

accounting treatment for post test-year adjustments to plant in service, including 

arguments made concerning accumulated depreciation and accumulated deferred 

income taxes.  AG Initial Brief at 5-12; AG Reply Brief at 1-6; AG Brief on 

Exceptions at 6; AG Reply Brief on Exceptions at 1-17. 
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1. The Commission violated its own rules when it permitted Commonwealth 

Edison to adjust its historical test year without requiring those 

adjustments to be made according to the Commission’s own standard 

information requirement schedules prescribed in 83 Ill. Adm. Code 285.   

Part 287.40 of the Commission’s rules requires that each pro forma adjustment to 

historical test year data “…shall be submitted according to the standard information 

requirement schedules prescribed in 83 Ill.Adm. Code 285.”  Commonwealth Edison 

failed to make its pro forma adjustments in compliance with this requirement.  The 

Commission’s decision to adopt Edison’s adjustments without requiring that they 

meet this standard violates the Commission’s own rules, as interpreted by Illinois 

courts, e.g., Business and Professional People for the Public Interest vs. Illinois 

Commerce Commission, 146 Ill.2d 175, 238 (1991), and constitutes reversible error 

pursuant to Section 10-201(e)(iv)(B) and Section 10-201(e)(iv)(C) of the Public 

Utilities Act.  The Commission should grant rehearing and reconsider its conclusion 

on this point, based on the applicable law and existing evidentiary record. 

4. The Commission violated the Public Utilities Act when it relied upon its 

decisions in other proceedings to determine the proper accounting treatment for 

Edison’s adjustments to historical test year data, including accumulated 

depreciation and accumulated deferred income taxes, instead of basing its findings 

on the application of its own rules to the facts and evidence presented by the parties, 

in violation of  the Public Utilities Act.    This decision violates Section 10-103 of the 

Public Utilities Act, which requires that Commission decisions be based entirely on 

record evidence presented to the Commission.  The Commission’s action in this regard 
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was beyond its jurisdiction, is not supported by substantial evidence based on the entire 

record of evidence presented by the parties and constitutes reversible error as a violation 

of state law, pursuant to Sections 10-201(e)(iv)(A), Section 10-201(e)(iv)(B) and Section 

10-201(e)(iv)(C) of the Public Utilities Act.  The Commission should grant rehearing and 

reconsider its conclusion on this point, based on the applicable law and existing 

evidentiary record.  The Commission should grant rehearing and reconsider its 

conclusion on this point, based on the applicable law and existing evidentiary record. 

5. The Commission’s failure to recognize post-test year growth in the reserve 

for accumulated depreciation and accumulated deferred income taxes 

violated the Public Utilities Act’s prohibition against single issue ratemaking.  
 

 The rule against single-issue ratemaking is a ratemaking principle which 

recognizes that the revenue requirement formula is designed to determine a utility’s 

revenue requirement based on the utility’s aggregate costs and demand.  Citizens Utility 

Board v. Illinois Commerce Comm’n, 166 Ill.2d 111, 136-137, 651 N.E.2d 1089 (1995); 

Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 

146 Ill. 2d. 175, 244, 585 N.E.2d 1032 (1991) (“BPI II”).  The rule prohibits the 

Commission from considering changes to components of the revenue requirement in 

isolation.  Consideration of one item in the revenue formula in isolation risks 

understatement or overstatement of the revenue requirement.  Id.   

 By failing to recognize in the calculation of the Companies’ rate base the post-test 

year growth in the accumulated reserve for depreciation associated with the pro forma 

adjustments to plant in service, the Commission violated the Act’s prohibition against 

single-issue ratemaking.  The Commission’s conclusions on this issue are thus contrary to 

law, not supported by substantial evidence, arbitrary and capricious and beyond the 
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jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record. 

6. The Commission’s Order erred by creating an inflated rate base, and 

accordingly, excessive rates. 

 

The Commission’s failure to recognize post-test year growth in the accumulated reserve 

for depreciation associated with the approval of the Companies’ pro forma adjustments to 

plant additions creates an inflated rate base, in violation of Section 9-211 of the Act.  

Under Section 9-211 of the Act, “(t)he Commission, in any determination of rates or 

charges, shall include in a utility’s rate base only the value of such investment which is 

both prudently incurred and used and useful in providing service to public utility 

customers.”  220 ILCS 5/9-211.  The value of a utility’s investment used to provide 

utility service is determined by reference to its net plant.  See Order, Appendix A, p. 4 of 

15; Appendix B, p. 4 of 14.  Under utility ratemaking, the accumulated depreciation 

component reflects a deduction to rate base figures based on plant retirements and 

obsolescence of equipment.  The GCI-proposed adjustment to reflect the accumulated 

depreciation associated with the pro forma additions to plant in service would have 

reduced Peoples’ rate base by $43.1 million, and North Shore’s rate base by $5.7 million.  

 Section 9-211’s requirement that “only the value of such investment” used to 

provide service be included in a utility’s rate base required the Commission to make the 

necessary offset to rate base associated with the GCI-proposed adjustment to recognize 

the growth in accumulated depreciation.  The Commission’s conclusions on this issue are 

thus contrary to law, not supported by substantial evidence, arbitrary and capricious and 
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beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the 

Act.  The Commission should grant rehearing and reconsider its conclusion on this point, 

based on the applicable law and existing evidentiary record. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

II. The Commission’s Decision to Adopt Rider SMP(SG) Was Not   

 Supported By Substantial Evidence in the Record. 

 

 A. The Order Erroneously Concludes Rider SMP Should Be Approved 

 for Phase 0 AMI Investment Despite the Lack Of Specific Cost and Benefit 

 Information.  

 

 At pages 137-143 of its Order, the Commission sets forth a framework for the 

launch of a Smart Grid Automated Metering Infrastructure (“AMI”) pilot installation that 

includes the adoption of Rider SMP – a tariff that permits ComEd to begin charging 

ratepayers for the implementation of a “Phase 0” installation of 200,000 Smart meters.  In 

doing so, the Commission concluded that cost estimates for ComEd’s originally proposed 

Rider SMP projects are uncertain “with the possible exception of AMI Phase O.”  Order 

at 138.    

The Commission erred in adopting Rider SMP based on the conclusion that Phase 

0 costs estimates represented a “possible exception” to the uncertain cost/benefit analysis 
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of the other proposed Rider SMP projects.  Approving a rider and monthly surcharges 

based on the assessment that the Phase 0 investment benefits might possibly outweigh the 

costs, and therefore justified the adoption of a rider that charges ratepayers for a return on 

and of this pilot installation, does not pass the threshold evidentiary standard of 

“substantial evidence.”  

Among the many reasons why Rider SMP should not be approved is the lack of 

specific information about the costs and benefits of Rider SMP projects referenced in the 

case, including AMI at Phase O or any other stage.  In fact, the record contains only 

untested estimates, based on a Request for Information (“RFI”) issued by ComEd from 

various vendors.  

Moreover, given the fact that the Order requires the customer benefits portion of 

the cost/benefit equation to be examined in the Smart Grid collaborative proceeding and 

that utility benefits will be examined in the Phase 0 workshop process (Order at 139), it is 

unclear how the Commission could come to its qualified conclusion that Phase 0 is a 

“possible exception” to the failure of ComEd to prove the extent of costs and benefits 

involved with Smart Grid projects.  In addition, it is impossible to establish clear benefits 

to customers – and to ask ratepayers to finance the investment -- if the costs of financing 

the investment are uncertain.  ComEd confirmed that it cannot truly evaluate costs and 

benefits until Phase O is complete.  ComEd Ex. 23.0 at 7.  The Commission’s Order 

likewise acknowledges that their “hope is to have a better grasp of costs and benefits 

once Phase 0 is implemented and analyzed…”  Order at 138.  Moreover, the Commission 

states at page 139 of its Order that “customer side benefits necessary to perform a cost-

benefit analysis shall be analyzed in the Statewide Smart Grid Collaborative.”  Order at 
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139.  Given the timetable provided in the Order, it appears that the Commission will 

permit ComEd to file a specific request for Rider SMP surcharges before such an analysis 

is complete.  See Order at 140.  Again, this admission points to the lack of substantial 

evidence in the record of benefits of Phase 0 investment outweighing its costs. 

Lack of specific cost data on AMI likewise fails to satisfy the criteria the 

Commission discussed in the recent Peoples Gas rate case in the context of approving any 

infrastructure rider.  In that Order, the Commission stated “it might have been easier to 

approve the rider”, had the Utilities included, among other information, “a detailed 

description and cost analysis of the proposed system modernization,” an “analysis of the 

benefits of the system modernization, both to system operation as well as to customers” 

and an analysis of regulatory mechanisms that “flow reduced system costs back to 

customers” as well as recover costs.  Order of February 5, 2008, ICC Docket Nos. 07-

0241, 07-0242 at 162.  As noted above, specific conclusions on these points will not be 

made until the conclusion of the Phase 0 workshop and Smart Grid collaborative process. 

Again, the Commission’s hope that the Phase 0 workshop process will reveal net benefits 

associated with the AMI does not constitute clear evidence that the investment is used 

and useful and prudently incurred, as required under Section 9-211 of the Act, and 

properly reflected in customer rates through a Rider SMP surcharge. 

 In support of these arguments, the People incorporate by reference the arguments 

presented at pages 15-24 of the People’s Brief on Exceptions; pages 15-19 of the 

People’s Reply Brief on Exceptions and pages 50-55 of the People’s Initial Brief.  

Accordingly, the Commission’s approval of Rider SMP is contrary to law, not supported 

by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the 
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Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-

201(e)(iv)(A-D).  The Commission should grant rehearing and reconsider its conclusion 

on this point, based on the applicable law and existing evidentiary record, and reject 

Rider SMP. 

B.  The Order Ignores Substantial Evidence in the Record That Showed that 

 ComEd Does Not Need Rider SMP to Finance Phase 0 Investment. 

 

In addition, ComEd failed to prove that extraordinary funding of the pilot Phase 0 

project through a rider mechanism is needed or appropriate.  The record evidence 

showed, for example that ComEd simply does not need Rider SMP surcharges to fund 

new delivery service infrastructure. Staff, AG/CUB and AARP witnesses concluded that 

based on financial data ComEd presented as part of the rate case, extraordinary rider 

treatment is not needed.   

The evidence shows that technology investment can and does occur without 

extraordinary ratemaking riders.  Staff witnesses testified that the lag time between 

investment and recovery in rates is no greater an issue than with any other typical capital 

investments.  To date, ComEd has successfully modernized many aspects of its network 

without a rider.  It has been investing hundreds of millions of dollars in new plant every 

year in the normal course of business – again without a rider cost recovery mechanism.  

Tr. 444.  ComEd’s Part 285 filing made clear that in the 2002 through 2006 time period, 

internally generated Funds from Operations were sufficient to fund dividends to the 

parent (in all but 2006) while construction levels  ranged from $712 million to $910 

million.  Schedule D-7, p. 2. of 2. 

Compare that $910 million routinely spent by ComEd on construction in 2006 

with the $60 million estimated construction cost for Phase 0 AMI.  Rider SMP, according 
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to ComEd Ex. 43.1, would produce about $9 million in revenues based on this $60 

million price tag.  That simply does not qualify as a compelling financial need to justify 

extraordinary financing by ratepayers.   

Again, both Staff and AG/CUB witness Michael Brosch agreed that the Company 

could elect to invest in Phase 0 and the other SMP projects it claims to be beneficial 

through  the traditional ways of financing new plant investment, such as using a future 

test year and including planned investment in plant in service amounts or through a 

request for AFUDC.  These options are available to the Company but were not chosen to 

date.   

In support of these arguments, the People incorporate by reference the arguments 

presented at pages 40-42 of the People’s Initial Brief; page 15-19 of the People’s Reply 

Brief; and pages 17-22 of the People’s Reply Brief on Exceptions.   

In addition, the substantial evidence in the record showed that ComEd’s 

traditional capital budget process and the test year filing requirements best ensure that the 

Company prudently plans and manages plant additions costs and that customer rates 

reflect only the cost of utility plant that is used and useful.  Again, Rider SMP is not 

needed for the Company to invest in new technology – including a pilot AMI installation.  

The People incorporate by reference the arguments presented at pages 48-50 of the 

People’s Initial Brief.  

 Accordingly, the Commission’s approval of Rider SMP is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-

201(e)(iv)(A-D). The Commission should grant rehearing and reconsider its conclusion 
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on this point, based on the applicable law and existing evidentiary record, and reject 

Rider SMP. 

C. Rider SMP Fails the General Criteria Routinely Relied Upon By  

  Regulators To Evaluate Riders. 

 

In its Order, the Commission fails to apply the general criteria employed by 

regulators and Illinois courts for assessing whether rider treatment of an expense is 

appropriate.  Instead, the Commission references the analysis employed in the Peoples 

Gas case about when riders are legally permissible, and finds: 

 

Without restating that analysis, it is clear that we have the authority to adopt the 

 rider mechanism in proper situations and under circumstances that are lawful and 

 reasonable.  In fact, smart grid may be just the sort of investment that is 

 appropriately recovered through a rider.   

 

Order at 138-139.  In fact, Rider SMP fails every one of the general criteria that tare 

routinely relied upon by regulators to evaluate rider proposals and highlighted by Illinois 

courts as appropriate for rider recovery.  The costs associated with return on and return of 

SMP capital investment return and depreciation are: 

 Not large in relation to the overall revenue requirement; 

 Not volatile in amount’ and Not beyond the control of utility management.   

AG/CUB Ex. 1.0 at 32.  In support of this argument, the People incorporate by reference 

the arguments presented at pages 38-40 of the People’s Initial Brief; 26-30 of the 

Peoples’ Reply Brief; and pages 31-32 of the People’s Brief on Exceptions.  Accordingly, 

the Commission’s approval of Rider SMP is contrary to law, not supported by substantial 

evidence, arbitrary and capricious and beyond the jurisdiction of the Commission, 

contrary to Section 10-201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-201(e)(iv)(A-D).  The 
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Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider SMP. 

 

 D.  Approval of Rider SMP Amounted to Nothing More Than An Illegal 

 Shift of Risk of Investment from Shareholders to Ratepayers. 

 

 At its core, the Commission’s decision to adopt Rider SMP for the Phase 0 

installation of Smart meters amounted to nothing more than a shift in the risk of untested 

investment from ComEd shareholders to captive ratepayers.  While ComEd refers to its 

Rider SMP proposal as a partnership between the Commission and the Company to more 

rapidly invest in infrastructure the Company admits is not necessary for the provision of 

safe, reliable electric delivery service, in reality it is nothing more than a Commission 

decision to commit ratepayer funds in advance to investment that has yet to be 

specifically identified and analyzed from a cost/benefit basis.   

 This decision to have ratepayers provide a return of and on the investment, in 

effect, insulates Edison from a future decision not to include Phase 0 investment in rate 

base.  The Company admitted as much during cross-examination when ComEd COO 

Mitchell admitted that what ComEd seeks through its Rider SMP proposal is assurance of 

recovery of prudently incurred costs.  Tr. at 95.  He added that, “It wouldn’t change really 

anything with respect to how we finance projects.”  Tr. at 80-81.  Clearly, Rider SMP is 

not needed from a financial standpoint.   

  For this reason, too, the Commission should reject Rider SMP.  In support of 

these arguments, the People incorporate by reference the arguments presented at pages 42 

-45 of the People’s Initial Brief; pages 15-19 of the People’s Reply Brief  and pages 27-

30 of the People’s Reply Brief on Exceptions.  Accordingly, the Commission’s approval 



 17 

of Rider SMP is contrary to law, not supported by substantial evidence, arbitrary and 

capricious and beyond the jurisdiction of the Commission, contrary to Section 10-

201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-201(e)(iv)(A-D). The Commission should 

grant rehearing and reconsider its conclusion on this point, based on the applicable law 

and existing evidentiary record, and reject Rider SMP. 

 

 E. The Commission Illegally Approved Rider SMP – A Financing Tool 

for Smart Grid Projects – Before It Defined Smart Grid And Ensured That ComEd 

Customers Will Benefit.  

 

To date, as the Order correctly highlights, Smart Grid has not been defined in this 

docket.  The record evidence shows, and the Order plainly states that with regard to AMI 

investment and other Rider SMP projects proposed by ComEd, “the Commission has 

insufficient information to assess if these improvements actually qualify as smart grid.”  

Order at 140.  Nevertheless, the Order inexplicably approves a cost recovery mechanism 

for a portion of the alleged smart grid investment – Phase 0.   

While the Commission purportedly believes in the potential of Smart Grid 

infrastructure to transform the efficiency and reliability of the electric delivery service 

network, it must first engage in a serious, examination with all affected stakeholders that 

examines whether changes to the definition of safe, efficient, reliable, least–cost delivery 

service need to be made before it asks ratepayers to finance a major re-tooling of the 

delivery service network.  In the investigation, the Commission must specify what if 

anything the regulated electric delivery service utility must do to meet established service 

reliability and energy efficiency objectives and any new standards that smart grid 

technology would help achieve.  Again, without a clear definition of smart grid, it is 
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equally vague what the Commission hopes to accomplish with a Phase 0 investment and 

other infrastructure changes that ratepayers are being asked to finance up front. 

The Commission’s list of policies that are to be considered in the Statewide Smart 

Grid Collaborative highlight the Commission’s uncertainty about what infrastructure 

replacements and additions constitute smart grid technology.  For example, the 

Commission states in the Order that topics to be considered in the collaborative include 

1) definition of a smart grid and its functionalities.   Order at 141.  In addition, “methods 

of estimating, calculating and assessing benefits and costs, including evaluation of non-

quantifiable benefits (and costs)” is another listed topic for consideration. Approving a 

rider that automatically adjusts customer rates for Smart Grid and other permitted 

investment before the Commission has had a chance to establish an appropriate definition 

of smart grid, not to mention identify with more specificity the expected costs, savings, 

revenues and new services triggered by the investment, is a classic case of putting the cart 

before the horse.   

In addition, as noted in the People’s and other parties’ briefs, it is uncertain who 

benefits from AMI deployment, and whether other funding sources are available to 

finance smart grid investment, including Phase 0.  The record evidence showed, for 

example, that Alternative Retail Electric Suppliers (“ARES”), such as Constellation New 

Energy and others seeking to compete in the Chicago area, gaining competitive benefits 

upon the installation of AMI, may stand to benefit from AMI installation. This fact raises 

the specter of cross-subsidization of competitive services by captive ratepayers under 

Rider SMP.    
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A critical fact in evidence for Commission consideration of the Rider SMP 

proposal is the Company’s pronouncement that the projects that would be financed by 

Rider SMP – including Phase 0 investment -- are not necessary for the provision of 

reliable electric delivery service.  According to ComEd witness and COO J. Barry 

Mitchell, “Very simply, this approach will allow ComEd to invest in advanced 

technological enhancements to the grid which, although desirable, are not immediately 

required to provide safe, adequate and reliable service.” ComEd Ex. 1.0, p. 11.   

Susan Tierney, a ComEd witness and outside expert, stated:   

“Put simply, ComEd’s proposal for the SMP Rider is a creative 

mechanism for funding discretionary projects that have the potential – if 

justified before the Commission – to create value to consumers but which 

are not ‘necessary’ for the provision of safe, reliable, efficient distribution 

service.”   

 

ComEd Ex. 18.0, p. 16 (emphasis added).  ComEd views Rider SMP as the cost 

recovery mechanism for projects that “reflect ComEd’s current vision for a distribution 

system of the future.”  ComEd Ex. 14.0.  Accordingly, even though limited in this Order 

to recovery of Phase 0 investment costs, Rider SMP will trigger quarterly rate increases 

to cover a return of and on plant that is admittedly not necessary for the provision of safe, 

reliable, efficient distribution service.   

 All of this evidence was disregarded by the Commission in its approval of Rider 

SMP.  In support of these arguments, the People incorporate by reference the arguments 

presented at pages 19-24 of the People’s Brief on Exceptions and pages 28-30 of the 

People’s Reply Brief on Exceptions.  Accordingly, the Commission’s approval of Rider 

SMP is contrary to law, not supported by substantial evidence, arbitrary and capricious 

and beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) 
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of the Act.  220 ILCS 5/10-201(e)(iv)(A-D). The Commission should grant rehearing and 

reconsider its conclusion on this point, based on the applicable law and existing 

evidentiary record, and reject Rider SMP. 

F. The Commission Exceeded Its Statutory Authority By Requiring That 

All Ratepayers Pay for An AMI Experiment, Thereby Triggering Illegal Cross 

Subsidies and Conflicting With ComEd’s Real Time Pricing Program Cost 

Recovery Practices. 

 

The real-time pricing provisions of the Public Utilities Act (“the Act”) require the 

Commission to closely monitor advanced metering programs that purport to reduce 

demand for electricity, as well as permit cost recovery for only some of the program costs 

from the general population only when certain benefits have been determined to outweigh 

costs.  220 ILCS 5/16-107 (b-25).  As implemented by the Commission, only customers 

interested in participating in real time pricing pay the cost of the meters each month.   A 

review of these special demand reduction and energy efficiency provisions of the Act 

highlights the inequities and legal infirmities of the Order’s approval of Rider SMP/SG, 

which went beyond the statutory authority set out in Section 16-107 of the Act.   

Section 16-107 of the Act provides specific criteria for the implementation of 

real-time pricing for residential and non-residential customers.  According to the statute, 

electric utilities are required to file tariffs allowing customers to “elect” real-time pricing.  

Customers who sign up for real-time pricing must remain on the real-time rates for a 

minimum of 12 months.  220 ILCS 5/16-107(b-5).  In addition, real-time tariffed 

programs can only be approved when the Commission specifically finds that the potential 

for demand reductions will result in net economic benefits to all residential customers of 

the electric utility.  Id.  The statute also requires the Commission to closely monitor real-

time pricing plans, and to order the termination or modification of a program if it 
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determines that the program is not, after a reasonable period of time for development not 

to exceed 4 years, resulting in net benefits to the residential customers of the electric 

utility.  220 ILCS 5/16-107(b-20).  This statutory provision also provides that a utility 

“shall be entitled to recover reasonable costs incurred in complying with this Section, 

provided that recovery of the costs is fairly apportioned among its residential customers 

as provided in this subsection (b-25).”  220 ILCS 5/16-107(b-25).  It further provides that 

an electric utility's tariffs filed pursuant to this Section shall be subject to Article IX of 

the Act.  220 ILCS 5/16-107(c).   

Perhaps most importantly, the costs associated with implementing real-time 

pricing programs are not allocated wholesale to all customers. While an electric utility 

may impose some of the costs of real-time pricing on customers who do not elect 

real-time pricing, it permits such cost recovery only when “the Commission determines 

that the cost savings resulting from real-time pricing will exceed the costs imposed on 

customers for maintaining the program.”  Id.  Only actual participants pay a monthly fee 

for the meters themselves under the Commission’s interpretation of Section 16-107.  In 

its Order in ICC Docket No. 06-0617, the Commission issued findings that “the 

allocation of the estimated costs between participants and non-participants as 

recommended by the parties – a $2.25 participation fee and a $0.17 charge to be 

incorporated with the monthly customer charge imposed upon all residential customers  -- 

is reasonable…”  ICC Docket No. 06-0617, Order of December 20, 2006 at 22.  In doing 

so, the Commission specifically found that “to permit recovery of costs from non-

participants (who receive less benefit than participants), such customers must not endure 

a cost share that exceeds their benefits.”  Order at 16 (emphasis in original).  
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Accordingly, the substantially larger participant charge of $2.25 was approved.  Order at 

16-18.   

     Such statutory directives are ignored in the 07-0566 Order’s treatment and cost 

recovery of AMI.  The record evidence shows that ComEd’s original proposal to 

implement Phase O of AMI implementation was promoted based on comparable demand 

reduction and energy efficiency goals outlined in the real-time pricing provisions of the 

Act.  According to ComEd and the Order, the benefits of AMI include providing 

customers with information that with real-time pricing information will shape their 

energy usage, and perhaps reduce future generation costs.  Yet, unlike the clear directives 

in Section 16-107 of the statute requiring Commission cost/benefit findings, particular 

analysis criteria, monitoring, and limited cost recovery of real-time pricing programs, the 

Order requires all ratepayers to finance AMI investment without a specific cost/benefit 

analysis or conclusions that the benefits of AMI outweigh the costs for all customers.  

The Order’s approval of an AMI experiment to be financed by all delivery service 

ratepayers, regardless of whether they receive a smart meter, conflicts with the specific 

directives of Section 16-107 of the Act in this regard.   

 In support of these arguments, the People incorporate by reference the arguments 

presented at pages 24-29 of the People’s Brief on Exceptions.  Accordingly, the 

Commission’s approval of Rider SMP is contrary to law, not supported by substantial 

evidence, arbitrary and capricious and beyond the jurisdiction of the Commission, 

contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-201(e)(iv)(A-D).  The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider SMP. 
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G. The Commission Order’s Rationale for Approval of Rider SMP and  

  Rejection of Rider SEA Is Both Contradictory and Legally Flawed. 

 

 When it came time to evaluate ComEd’s other rider proposal, Rider SEA, the 

Commission correctly applied an analysis of when rider recovery of certain expenses is 

appropriate, noting that “costs are not of sufficient magnitude or volatility to justify rider 

recovery.”  Order at 159.  It further notes that ComEd has not provided a compelling 

reason to warrant this special rider treatment for costs that are typically recovered 

through base rates, noting appropriately that “(v)ariations in storm expense are 

adequately addressed through normalization”.  Id.   

Although not specifically referenced, the Commission’s application of the 

volatility characteristic of expenses typically recovered through riders refers to one of the 

expense criteria held worthy of rider treatment in the case of Finkl & Sons Company v. 

Illinois Commerce Commission, 250 Ill.App.3d 317, 620 N.E.2d 1141 (1
st
 Dist. 1993) 

(“Finkl”).
1
  The criteria enunciated in Finkl for determining whether a utility expense 

should be recovered through a rider was affirmed by the Illinois Supreme Court in 

Citizens Utility Board v. Illinois Commerce Comm’n, 166 Ill.2d 111, 651 N.E.2d 1089 

(1995) (“Citizens Utility Board”).
2
 

Unfortunately, this legal analysis was completely omitted from the final Order’s 

Rider SMP analysis.  Rather than examine Rider SMP through the mirror of the criteria 

articulated in Finkl, and other instances wherein the General Assembly and Illinois courts 

                                                 
1
 In Finkl, the Illinois Appellate Court held that riders are useful in alleviating the burden imposed upon a 

utility in meeting unexpected, volatile or fluctuating expenses, citing City of Chicago v. Illinois Commerce 

Comm’n, 13 Ill.2d 607, 150 N.E.2d 776 (1958). 
2
 While the Court upheld the Commission’s approval of rider recovery of coal tar clean-up expenses in the 

Citizens Utility Board case, the Court affirmed the criteria relied upon in Finkl for rider recovery of 

expenses, noting that the coal tar remediation expenses commonly incurred to comply with the mandate of 

federal and state law are sufficiently volatile and not within management’s control to justify rider recovery.   
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have permitted rider recovery of expenses, the Commission’s Order simply points to the 

Commission’s defective analysis in the Rider VBA portion of the recent Peoples 

Gas/North Shore Gas rate case
3
 and concludes, “it is clear that we have the authority to 

adopt the rider mechanism in proper situations and under circumstances that are lawful 

and reasonable.”  Order at 137-138. The legal “analysis” closes by surmising that “Smart 

Grid may be just the sort of investment that is appropriately recovered through a rider.”  

Id at 138.   

 This analysis fails to evaluate why Rider SMP is “lawful and reasonable.”  

Instead, it approves the rider based on the tautology that the Commission has the 

authority to adopt riders in proper circumstances that are lawful and reasonable, and 

Rider SMP/SG “may be” lawful and reasonable.  In fact, however, pilot AMI financing 

costs fail all of the criteria that qualify for rider recovery, as discussed above and at pages 

38-40 of the People’s Initial Brief ; pages 26-30 of the People’s Reply Brief; and pages 

29-32 of the People’s Brief on Exceptions.   

 Accordingly, the Commission’s approval of Rider SMP is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-

201(e)(iv)(A-D).  The Commission should grant rehearing and reconsider its conclusion 

on this point, based on the applicable law and existing evidentiary record, and reject 

Rider SMP. 

III. The Commission’s Approval of Rider SMP Is Contrary to Law and Beyond 

 Its Statutory Authority.   

 

 A. The Commission’s Approval of Rider SMP/SG Constitutes Illegal 

 Single-Issue Ratemaking. 

                                                 
3
 Order of February 5, 2008, ICC Docket Nos. 07-0242, 07-0242 at 139-150. 
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When establishing rates, the ICC must determine whether the proposed rates are 

just and reasonable and do so within the regulatory parameters which prohibit retroactive 

and single issue ratemaking.  Business and Professional People for the Public Interest vs. 

Illinois Commerce Commission, 146 Ill.2d 175, 195, 238 and 242 (1991) (“BPI II”)  By 

approving Rider SMP/SG, the Commission ignored these ratemaking precepts.  Instead 

of considering costs and earnings in the aggregate, where potential changes in one or 

more items of expense or revenue may be offset by increases or decreases in other such 

items, ComEd’s Rider SMP/SG proposal considers changes in infrastructure investment 

in isolation, ignoring the totality of rate base, expense and revenue circumstances, and 

thereby constituting illegal single-issue ratemaking.  Rider SMP, as noted above, ignores 

the traditional ratemaking process, which employs a balanced review of jurisdictional 

expenses, rate base investment, the cost of capital and revenues at present rates during the 

test year.   

 In support of this argument, the People incorporate by reference the arguments 

presented at pages 29-32 and 63 of the People’s Initial Brief; pages 27-30 of the People’s 

Reply Brief; and pages 32-36 of the People’s Brief on Exceptions.  Accordingly, the 

Commission’s approval of Rider SMP is contrary to law, arbitrary and capricious and 

beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the 

Act.  The Commission should grant rehearing and reconsider its conclusion on this point, 

based on the applicable law and existing evidentiary record, and reject Rider SMP. 

The failure of the Rider SMP to incorporate cost savings achieved by Rider SMP 

project investment also constitutes single-issue ratemaking.  The Commission’s Order  

acknowledges this flaw in the proposed cost recovery mechanism, noting, “The lack of a 
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consistent, thorough and analytic approach to estimating benefits simply highlights 

another shortcoming:  ComEd is asking for special recovery for these projects that – 

whatever their level, all parties agree -- could have long-term economic benefits, but as 

proposed, ratepayers do not share the economic benefits.”  PO at 134.  Nevertheless, the 

Order approves the rider anyway, albeit on a pilot basis.  Characterizing an illegal 

ratemaking methodology for admittedly risky infrastructure investment as a pilot does not 

cure the evidentiary and legal infirmities of Rider SMP/SG.  The Commission should 

resist any urge to attach the “pilot” designation as a band-aid for utility rider proposals of 

dubious legality.  This failure to ensure that Rider SMP surcharges incorporate achieved 

savings is illegal for this reason as well.  

 Accordingly, the Commission’s approval of Rider SMP is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-

201(e)(iv)(A-D).  The Commission should grant rehearing and reconsider its conclusion 

on this point, based on the applicable law and existing evidentiary record. 

 B. The Commission’s Approval of Rider SMP Violates the Public  

 Utilities Act’s Prohibition Against Retroactive Ratemaking. 
 

As noted in the People’s Initial and Reply briefs, Section 9-201 of the Public 

Utilities Act ensures that rates for utility service are set prospectively.  220 ILCS 5/ 9-

201.  Once the Commission establishes rates, the Act does not permit refunds if the 

established rates are too high, or surcharges if the rates are too low. Business and 

Professional People for the Public Interest v. Illinois Commerce Commission, 136 Ill.2d 

192, 209 (1989) (“BPI I”); Citizens Utilities Co. v. Illinois Commerce Comm’n, 124 Ill. 

2d 195, 207; 529 N.E.2d 510 (1988) (“Citizens Utility Co.”).  The Order’s approval of 
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Rider SMP violates the prohibition in the Act against retroactive ratemaking.  Rider SMP 

would generate monthly surcharges determined by the formula for computing a return of 

and on AMI investment, as detailed in ComEd Ex. 30.1, after overall customer rates are 

established in this proceeding based on the approved revenue requirement.     

In response to Staff testimony, the Company agreed to incorporate an annual 

reconciliation and prudency review within Rider SMP.  ComEd Ex. 30.0 at 18.  This 

retroactive adjustment of rates is not unlike the review ruled illegal in the Finkl case, 

wherein the Illinois Appellate Court specifically rejected Rider 22’s adjustment of rates 

based on a prudency review, calling it a violation of the rule against retroactive 

ratemaking.  Finkl, 250 Ill.App.3d 317 at 329.   

The Commission’s Order adopts this provision of Rider SMP by acknowledging 

the uncertain protections of an “earnings cap” and prudence review.  PO at 134.  It should 

be noted, too, that the Order’s reference to an earnings “cap” was a label even ComEd 

acknowledged during cross-examination was inappropriate, since earnings would not be 

capped under the earnings review proposal offered by ComEd.  Tr. at 1920.   

Given the absence of specific statutory authority authorizing the adjustment of 

customer rates to reflect Rider SMP’s monthly adjustment of rates associated with 

investment Phase 0 investment, the proposed annual reconciliation of Rider SMP 

revenues reflecting actual expenditures prudently incurred, as well as the rule prohibiting 

retroactive ratemaking, it is clear the Commission lacks the authority to approve Rider 

SMP.  In addition, the Commission’s adoption of an earnings test or “cap” neither 

protects ratepayers nor is permissible under the rule prohibiting retroactive ratemaking.    
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The People incorporate by reference the arguments presented at pages 58-61, 24-26, 34 

and 64 of the People’s Initial Brief; and pages 36-37 of the People’s Brief on Exceptions.  

 Accordingly, the Commission’s approval of Rider SMP is contrary to law, 

arbitrary and capricious and beyond the jurisdiction of the Commission, contrary to 

Section 10-201(e)(iv)(A-D) of the Act.  220 ILCS 5/10-201(e)(iv)(A-D). The 

Commission should grant rehearing and reconsider its conclusion on this point, based on 

the applicable law and existing evidentiary record, and reject Rider SMP. 

C. The Commission’s Approval of Rider SMP’s Recovery of Additional 

Revenues For Capital Investment Beyond Those Approved in This 

Rate Order Violates the Commission’s Test Year Rules. 

 

The purpose of the test-year rule is to prevent a utility from overstating its 

revenue requirement by mismatching low revenue data from one year with high expense 

data from a different year.  BPI I, 136 Ill.2d at 219.   The establishment of a test year rate 

base, reflecting gross additions, retirements and transfers to plant-in-service, concluding 

with plant balances and total plant-in-service, is a critical component of the calculation of 

each company’s revenue requirement.  The calculation of ComEd’s plant additions or 

capital expenditures for purposes of setting rates, therefore, is subject to test-year 

principles.   Part 285 of the Commission’s Rules detail standard information filing 

requirements for utilities seeking increases in rates.  83 Ill.Admin.Code Part 285.  

Subpart E of the Commission’s rules lay out specific filing requirements for the 

recognition of changes to a company’s rate base. 

The Commission’s approval of Rider SMP alters that statutory and legislative 

process.  With its approval of Rider SMP, the Commission’s Order provides for 

expedited, piecemeal rate increases for incremental capital investment between rate case 
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test years, in violation of the Commission’s test year rules.  Rider SMP violates the 

Commission’s and Illinois law’s test-year principles by selecting only one component of 

the revenue requirement, in this case the financing costs of investment in Rider SMP 

proposed projects, tracking changes in that revenue requirement component and then 

assessing rate adjustments to recognize this change.  Accordingly, approval of Rider SMP 

is illegal under the Commission’s test year rules.  The Commission’s approval of Rider 

SMP is contrary to law, not supported by substantial evidence, arbitrary and capricious 

and beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) 

of the Act.  220 ILCS 5/10-201(e)(iv)(A-D). 

The Commission should grant rehearing and reconsider its conclusion on this 

point, based on the applicable law and existing evidentiary record, and reject Rider SMP. 

 

D. The Commission’s Approval of Riders SMP Violates the Requirement 

in the Public Utilities Act That Rates Be Least-Cost.  
 

The PUA makes multiple references to the mandate that utility rates be least-cost.  

See 220 ILCS 5/1-102, 1-102(a), 8-401.  The Commission’s approval of Rider SMP will 

permit piecemeal rate increases for plant investment that the Company admits are “not 

necessary for the provision of safe, reliable, efficient distribution service.”  ComEd Ex. 

18.0, p. 16.  As noted above, under ComEd’s proposed Rider SMP, the Company expects 

to incur additional revenue requirements above and beyond the rate levels established in 

this case of $9.6 million in 2009 to $120 million in 2012.  ComEd Ex. 43.1, p. 2.  The 

facts in evidence make clear that Rider SMP investment is not needed, absent any re-

definition of basic utility service.  Rates that are increased each month to pay for plant the 

Company admits is not needed to provide reliable electric delivery service are not least 
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cost.  Absent a Commission finding supported by substantial evidence that a 

discretionary smart grid investments such as Phase 0 will provide benefits to all 

customers that outweigh their costs, including those customers who will not have a smart 

meter installed at their place of residence, the Commission cannot require all customers 

to pay those costs through a monthly surcharge.  

Illinois Courts’ interpretation of the PUA rate making process, as well as the 

establishment of “just and reasonable” rates pursuant to 9-201 of the Act, reflects this 

least cost concept.  The Illinois Supreme Court has held that the fixing of just and 

reasonable rates “involves a balancing of the investor and the consumer interests.”  

Illinois Bell Telephone Co. v. Illinois Commerce Comm'n, 414 Ill. 275, 287, 111 N.E.2d 

329 (1953), quoting Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603 

(1944).  Similarly, the Illinois Supreme court earlier established that a just and reasonable 

rate must be less than the value of the service to consumers.  State Public Utilities 

Comm'n ex rel. City of Springfield v. Springfield Gas & Electric Co., 291 Ill. 209, 216, 

125 N.E. 891 (1919). The appellate court elaborated on this pronouncement in Camelot 

Utilities, Inc. v. Illinois Commerce Comm'n, 51 Ill.App.3d 5, 10, 365 N.E.2d 312 (1977), 

wherein the Court declared that it is the ratepayers’ interest which must come first: 

“The Commission has the responsibility of balancing the right of the utility's 

investors to a fair rate of return against the right of the public that it pays no more 

than the reasonable value of the utility's services. While the rates allowed can 

never be so low as to be confiscatory, within this outer boundary, if the rightful 

expectations of the investor are not compatible with those of the consuming 

public, it is the latter which must prevail.” 

 

Camelot Utilities, 51 Ill.App.3d at 10. See AG Initial Brief at 33.   



 31 

The Order’s capitulation to ComEd’s refusal to assume the risk of AMI 

investment by approving Rider SMP/SG puts ratepayer interests last, in violation of these 

ratemaking precepts.  The Commission’s Order asserts that “(o)ur least cost 

requirements, however, do not require that electric service be the most simple, basic, and 

cheapest form of electric service available.”  Order at 137.  Instead, the Commission 

asserts, the least cost provisions of the Act would require that the smart grid installed be 

at least cost, “i.e., the various components must be optimized to provide maximum 

benefits to consumers, subject to competitive bids and the labor must be provided at 

competitive rates.”  Order at 137.  This interpretation of the least cost provisions of the 

Act is flawed, not supported by any provision of the Act, and contrary to the requirement, 

highlighted above that ratepayer interests must prevail over shareholder interests.    

In addition, the presumption that Phase 0 investment need only be provided “in 

the least cost manner” (Order at 137) is hardly sustainable given the Order’s  

acknowledgement that “we have insufficient information to assess if these improvements 

(including the AMI investment for which it approves rider recovery) actually qualify as 

smart grid.”  Order at 140.  If the Commission is unsure about what Phase 0 investment is 

or will accomplish for ratepayers, it can not lawfully assert that it need only be installed 

at least cost to qualify as least cost.    

Accordingly, the Commission’s approval of Rider SMP is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-

201(e)(iv)(A-D).  The Commission should grant rehearing and reconsider its conclusion 
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on this point, based on the applicable law and existing evidentiary record, and reject 

Rider SMP. 

E. The Commission’s Approval of Rider SMP/SG Violates Section 9-211  

  of the Act. 

 

Section 9-211 of the Act provides that “(T)he Commission, in any determination 

of rates or charges, shall include in a utility’s rate base only the value of such investment 

which is both prudently incurred and used and useful in providing service to public utility 

customers.”  220 ILCS 5/9-211.  The PUA requires that the Commission make several 

critical findings regarding a utility's plant investments before the costs of new plant are 

included in the utility's rate base.  Initially, the ICC must determine that plant investment 

is prudent as well as used and useful in providing utility service to the utility's customers. 

220 ILCS 5/9-211.  Throughout the rate proceedings, the utility has the burden of proving 

that its investments meet these requirements.   

Rider SMP violates these utility ratemaking precepts by permitting monthly 

surcharges on customer bills to cover the capital costs of investment – in this case, Phase 

O of a proposed AMI roll-out – before a showing that the investment is used and useful 

and prudently incurred.    

The Commission’s adoption of Rider SMP/SG incorporates ComEd’s proposed 

modifications to mirror some of the provisions of Part 656, the Commission’s rule 

codifying rider recovery of water and sewer investment pursuant to Section 9-220.2 of 

the Act.  Like Part 656 riders, Rider SMP then would include a prudency review as part 

of the annual reconciliation of the preceding calendar year SMP surcharges.  But 

customer rates would have already increased, reflecting SMP investment prior to any 

prudency assessment, paving the way for retroactive adjustments of rates not specifically 
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authorized by statute or Commission rule. Accordingly, Rider SMP/SG violates the 

prohibitions contained in Sections 9-211 against including plant in utility rates before a 

Commission finding that the costs are reasonable and prudently incurred, and that the 

plant is used and useful in the provision of utility service. 

ComEd has provided no extraordinary basis for deviation from the legal precepts 

that guide the Commission’s required review and approval of plant in rate base.  

Accordingly, the terms and content of this rider proposal are contrary to the Act and 

Illinois case law, and should be rejected as an illegal ratemaking device.    

Accordingly, the Commission’s approval of Rider SMP is contrary to law, not 

supported by substantial evidence, arbitrary and capricious and beyond the jurisdiction of 

the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act. 220 ILCS 5/10-

201(e)(iv)(A-D).  The People incorporate by reference the arguments presented at pages 

40 and 41 of the People’s Brief on Exceptions; and pages 62 and 63 of the People’s 

Initial Brief.  The Commission should grant rehearing and reconsider its conclusion on 

this point, based on the applicable law and existing evidentiary record, and reject Rider 

SMP. 

F. The Commission Erred In Concluding That Rider Smart Grid 

Projects Do Not Constitute Investments Beyond Basic Electric Delivery 

Service.  

 

Another flaw in the Commission’s analysis of Rider SMP is its conclusion that  

“no party objects to these projects being included in (sic) rate base.”  Order at 137.  It 

does so by observing that parties only raised their concerns about the proposal being in 

violation of “the Commission’s basic service rules” within the context of rider recovery 

of these investments.  Id.  The Order further suggests that Staff witness Linkenback was 
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inconsistent when he objected to rider recovery of certain projects, such as Ranger 

SCADA, because they were historically recovered through traditional rate base recovery 

of the investment, but then “immediately followed this claim with a discussion of how it 

is inappropriate to recover these costs through Rider SMP because they go beyond basic 

service requirements.”  Id.  This recitation of the evidence is equally flawed. 

 A review of the record evidence shows that both Staff and intervenors never 

suggested that all of the ComEd-proposed Rider SMP projects should be accorded rate 

base cost recovery treatment.  Both Staff and Intervenor witnesses distinguished between 

(1) projects such as SCADA and Automatic Line Reconfiguration Switches, to name a 

few, that have traditionally been incorporated in rates through rate base treatment (see, 

e.g. AG/CUB Ex. MLB-4.0 at 29-31), and argued that the Company presented no 

compelling evidence that rider treatment was now suddenly needed; and (2) AMI or so-

called Smart Grid investment that are (at least in Illinois) untested, ill-defined 

technologies, and admittedly not necessary for the provision of safe, reliable service, and 

argued that these decisions about investment and cost recovery of these technologies 

should be investigated within the context of a separate proceeding before the costs of the 

technology are included in customer rates in any form.  See, e.g. AG/CUB Ex. 4.0 (MLB) 

at 32-33; AG/CUB Ex. 3.0 (MLB) at 14-15.  

In support of these arguments, the People incorporate by reference the arguments 

presented at pages 41-43 of  the People’s Brief on Exceptions.  In sum, the Order’s 

conclusion that rider Smart Grid projects do not constitute investments beyond basic 

electric delivery service is flawed and based on a misunderstanding of Staff and 

Intervenors’ positions.   The Commission’s conclusion in this regard is contrary to law, 
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not supported by substantial evidence, arbitrary and capricious and beyond the 

jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-D) of the Act.  220 

ILCS 5/10-201(e)(iv)(A-D). The Commission should grant rehearing and reconsider its 

conclusion on this point, based on the applicable law and existing evidentiary record, and 

reject Rider SMP. 

 

IV. The Commission Erred in Postponing An Analysis of Ratepayer Benefits 

 Until the Smart Grid Collaborative.  

 

 At page 139 of the Commission’s Order, the Commission erred by limiting the 

investigation of the measure of AMI technology benefits in the Phase 0 workshop “from 

the utility side of the meter.”  Order at 139.  A footnote is then referenced, wherein the 

Commission states, “Potential customer side benefits necessary to perform a cost-benefit 

analysis shall be analyzed in the Statewide Smart Grid Collaborative.”  Id.  

 The problem with this scenario is that the Commission cannot make conclusions 

in the Phase 0 workshop process about net benefits of Phase 0 AMI technology if 

customer benefits are not analyzed until the Smart Grid Collaborative.  The Commission 

should revise its Order to permit an assessment of customer benefits as part of the Phase 

0 workshop process.   

 

V. The Commission Should Add Language to the Order to Require ComEd to 

Train Its Existing Workforce To Install, Maintain and Repair Smart Grid 

Infrastructure.   

 

 At page 139 of its Order, the Commission directs the Phase 0 workshop process to 

begin “as soon as practicable to develop project goals, timelines, evaluation criteria and 

Phase 0 technology selection criteria.”  Order at 139.  In order to avoid both additional 

expense in hiring outside contractors and potential layoffs of ComEd’s existing 
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workforce, language should be added to the Order to require the Company to utilize and 

train, if necessary, its existing workforce to install, maintain and repair the 200,000 Smart 

meters for the Phase 0 pilot and any Smart Grid infrastructure necessary to support those 

meters as well as other Smart Grid meters and infrastructure that may be installed in the 

future.  Employing ComEd’s existing workforce for the installation, maintenance and 

repair of Smart Grid technology makes sense on both practical and public policy grounds.  

Using existing employees would save money for consumers, make use of existing 

workers’ knowledge of the ComEd system, and help to prevent layoffs of valuable utility 

workers.    

 Accordingly, the Commission should add language at page 139 of its Order to 

include in the Phase 0 workshop development process a discussion of how best to utilize 

ComEd’s existing workforce to install, maintain and repair Smart meters and other Smart 

Grid infrastructure.  At page 139 of its Order, the Commission directs the Phase 0 

workshop process to begin “as soon as practicable to develop project goals, timelines, 

evaluation criteria and Phase 0 technology selection criteria.”  Order at 139.  In order to 

avoid both additional expense in hiring outside contractors and layoffs of ComEd’s 

existing workforce, language should be added to the Order to require the Company to 

utilize and train, if necessary, its existing workforce to install, maintain and repair both 

the 200,000 Smart meters to be installed in the Phase 0 pilot and any Smart Grid 

infrastructure necessary to support those meters, as well as other Smart Grid 

infrastructure that may be installed in the future.   

 Employing ComEd’s existing workforce for the installation of Smart Grid 

technology makes sense on both practical and public policy grounds. While some 
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attrition may occur as a result of efficiencies gained with the installation of Smart Grid 

technology, ComEd’s remaining workforce should be retained to install, maintain and 

repair the new infrastructure to the greatest extent possible.  In addition, the overall 

economy of Illinois benefits if Illinois’ utility workforce reductions are minimized. 

 Accordingly, the Commission should add language at page 139 of its Order to 

include in the Phase 0 workshop development process a discussion of how to ensure that 

ComEd’s workforce is utilized for the installation, maintenance and repair of Smart 

meters and other Smart Grid infrastructure.   

 

VI. CONCLUSION 

 

For the foregoing reasons, the People request that the Commission grant rehearing 

and revise its Order of September 10, 2008, in accordance with the arguments presented 

above.  

Respectfully submitted, 
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