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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
 
 
 

 
 
 
 
 

VERIFIED APPLICATION FOR REHEARING OF 
THE COALITION TO REQUEST EQUITABLE  

ALLOCATION OF COSTS TOGETHER 
 

 The Coalition to Request Equitable Allocation of Costs Together (“REACT”), comprised 

of A. Finkl & Sons, Co., Alsip Paper Condominium Association, Aux Sable Liquid Products, 

LP, the City of Chicago, Commerce Energy, Inc., Flint Hills Resources, LLC, Integrys Energy 

Services, Inc., the Metropolitan Water Reclamation District of Greater Chicago, PDV Midwest 

Refining LLC; United Airlines, Inc., and Wells Manufacturing Company. through its attorneys 

DLA Piper LLP (US), pursuant to Section 10-113 of the Public Utilities Act (the “Act”) (220 

ILCS 5/10-113) and Section 200.880 of the Rules of Practice of the Illinois Commerce 

Commission (“Commission”) (83 Ill. Admin. Code 200.880), respectfully submits this Verified 

Application for Rehearing of the Order entered by the Commission on September 10, 2008 and 

served upon the parties on September 11, 2008 (the “Order”) regarding the proposed general 

increase in rates of Commonwealth Edison Company (“ComEd” or the “Company”).1   

                                                 
1 Positions stated herein do not necessarily represent the positions of any particular member of 

REACT. 
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I. 

INTRODUCTION 

 The Commission addressed many complex issues in the context of the instant proceeding, 

resolving a number of disputed points regarding ComEd’s revenue requirements and rate design 

while establishing processes to address future technological advances and resolve cost allocation 

issues.  REACT commends the Commission for the comprehensive nature of the Order, and on 

the vast majority of the issues, REACT does not take issue with the Order’s form, substance, or 

approach.  With regard to cost allocation issues that REACT raised, REACT supports the 

Commission’s decision to not wait until ComEd’s next rate case, and instead to initiate 

immediately a separate special investigation proceeding in ICC Docket No. 08-0532 (“Special 

Investigation”) to “get it right” as soon as possible.  REACT respectfully requests rehearing on 

just two (2) discrete issues regarding the way in which the Order addresses some cost allocation 

issues during period following the Commission’s issuance of the Order in the instant proceeding, 

and the Commission issuing a Final Order in the Special Investigation proceeding.  By granting 

the relief requested by REACT, the Commission can make improvements to the Order that will 

benefit both ComEd’s largest customers and its smallest commercial and residential customers. 

 The 238-page Order covers numerous topics based on a sizeable evidentiary record 

assembled during the course of this eleven-month proceeding that involved ComEd, the Staff of 

the Commission and numerous intervenors, including several federal, state, and local 

governmental entities, consumer advocates, individual customers, and groups representing 

dozens of additional customers of various sizes.  Among the intervenors, REACT stood alone as 

a unique coalition representing some of the largest commercial, industrial, and governmental 

customers in northern Illinois as well as alternative retail suppliers interested in serving 
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residential and small commercial electric customers in Illinois.  REACT actively participated in 

all phases of the proceeding and presented substantial expert testimony and argument in support 

of fair, accurate, and equitable rate design that (1) avoids penalizing the largest customers based 

upon a fundamentally flawed cost study; and (2) allocates Customer Care Costs in a manner that 

respects principles of cost causation, encourages the development of retail electric competition 

for residential customers, and treats all customers fairly. 

 On the issue related to the implementation of an across-the-board rate increase, REACT 

joined a broad majority of the other participating parties, including the Commission Staff, in 

presenting expert testimony and argument in opposition to ComEd.  On the issue of fair 

allocation of Customer Care Costs, REACT alone presented substantial expert testimony; 

ComEd offered no evidence in opposition; and several other parties, who recognized the validity 

of REACT’s position, later supported REACT’s position in the briefing stage of the proceeding.  

It is on these two issues that REACT respectfully seeks rehearing.  REACT respectfully requests 

that the Commission, on rehearing: 

(1) Revise the Interim Rate Design to Adopt an Across-the-Board Increase.  The 

Commission should reverse its decision to rely upon ComEd's flawed embedded costs of 

service study (“ECOSS”).  Instead, in the absence of a valid ECOSS, the Commission 

should apply nothing more than an across-the-board increase.  This result would accord 

with the result recently reached by the Commission in the rate cases involving the 

Ameren utilities (See ICC Docket Nos. 07-0585 – 07-0590 (cons.), Sept. 24, 2008 Order 

at 280 (“In order to mitigate the impact of the rate increase approved in this proceeding 

and avoid renewed rate shock, the Commission believes that it is more appropriate at this 

time to, generally, increase rates on an across-the-board basis.”) and Illinois-American 
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Water Company (See ICC Docket No. 07-0507, July 30, 2008 Order at 122 (“Absent a 

more reliable COSS, however, the Commission finds IAWC's [across-the-board] 

proposal a more appropriate means of setting rates in this proceeding.  Adoption of 

IAWC's proposed across-the-board increase also avoids the need to address most of the 

deficiencies identified in Staff's COSS.”).)  In the instant proceeding, even ComEd’s 

principal rate design witness, Mr. Alongi, explicitly stated that an across-the-board 

increase was the proper approach under the circumstances of an invalid ECOSS.  (See Tr. 

at 2091:16-1092:11.) 

(2)  Reallocate Some Customer Care Costs Now.  The Commission should direct 

ComEd to reallocate at least $64.8 million of Customer Care Costs now.  The 

Commission need not wait for the conclusion of the Special Investigation proceeding to 

address Customer Care Cost allocation, at least preliminarily.  The evidentiary record in 

the instant proceeding is more than sufficient to support a reallocation of Customer Care 

Costs now. 

 Rehearing of these issues does not require the Commission to conduct additional 

evidentiary hearings.  On the contrary, the record contains overwhelming evidence submitted by 

a broad array of parties undermining any notion that ComEd’s ECOSS represents a valid cost of 

service study, particularly for the largest customers.  (See, e.g., REACT Ex. 5.0 at 2:25-30; 

REACT Ex. 6.0 at 3:42-52; IIEC Ex. 1.0 at 16:289-96; IIEC Ex. 3.0 at 3:19-27; DOE Ex. 1.0 at 

3-4, 9-10.)  Indeed, the Order itself openly criticizes and questions ComEd’s ECOSS.  (See 

also Order at 213.)  Failure to act now, prior to the conclusion of the Special Investigation 

proceeding will have a considerable and substantial impact upon the largest commercial, 

governmental, institutional, and industrial customers in northern Illinois. 
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 Similarly, the record contains uncontradicted evidence submitted by REACT expert 

witness Jeffrey Merola who developed a conservative analytical model, which demonstrated 

ComEd’s misallocation of at least $64.8 million in Customer Care Costs annually.  Given 

ComEd’s complete failure to offer competing or different evidence on that point -- 

notwithstanding ComEd’s legal obligation to sustain the burden of proof in this case -- the 

Commission should act now to prohibit ComEd from misallocating Customer Care Costs.  

Failure to act now, prior to the conclusion of the Special Investigation proceeding, will result in 

ComEd continuing to maintain an unjustified, improper, significant barrier to entry into the retail 

electric market for residential customers. 

 Accordingly, REACT respectfully requests rehearing to address these two (2) 

straightforward issues now, prior to the conclusion of the Special Investigation proceeding. 

II.  
 

THE COMMISSION SHOULD REVISE THE INTERIM INTER-CLASS 
COST ALLOCATION THAT IS BASED UPON A FLAWED COST STUDY AND 

INSTEAD ADOPT AN ACROSS-THE-BOARD INCREASE 
 

 The Commission properly concludes that ComEd’s ECOSS has fundamental problems 

that should be resolved as quickly as possible.  As a result, the Commission appropriately has 

initiated the Special Investigation proceeding, which is to result in a proposal from the 

administrative law judges “at the earliest possible time” regarding how to revise the cost 

allocations approved by the Commission in the instant proceeding.  (ICC Docket No. 08-0532, 

Sept. 10, 2008 Initiating Order at 3.)  However, neither the Act, the Commission’s regulations, 

nor the Initiating Order for the Special Investigation proceeding sets a deadline for Commission 

action in that proceeding – indeed, as of the date of this Application for Rehearing there is not 

even a preliminary case schedule set in the Special Investigation proceeding.  As a result, the 
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cost allocation approved by the Commission as an interim step will have an impact – as it turns 

out, a substantial impact – upon both the rates charged to ComEd’s largest customers, and the 

ability for competition to develop for residential customers.  REACT respectfully requests that 

the Commission grant rehearing to modify the terms of its Order. 

 A. The Evidence Overwhelming Supports Rejection of ComEd’s ECOSS 

 The Order states: 

[T]he Commission finds that the ECOSS fails in several respects to 
properly allocate costs to cost causers and to correctly measure the 
cost of service to various classes and subclasses. 
*** 
[T]he substantial deficiencies in specific elements of the ECOSS 
render it problematic for purposes of rate setting in this docket. 
*** 
What is unclear, and will remain unclear until an ECOSS is 
evaluated in compliance with our findings above, is how 
significant the rate inequities are under this ECOSS. 
 

(Order at 213.)  (Emphasis added.) 

 The Commission’s doubt about the validity of the ECOSS is well-founded.  The record is 

filled with expert testimony and argument demonstrating the invalidity of the ECOSS; the weight 

of this record evidence is nothing short of overwhelming.  (See, e.g., REACT Init. Br. at 26-29; 

REACT Reply Br. at 13; REACT Br. on Exceptions (“BOE”) at 6-7; REACT Reply Br. on 

Exceptions (“RBOE”) at 2, 10; Illinois Industrial Energy Consumers (“IIEC”) Init. Br. at 52-70, 

79-81; IIEC Reply Br. at 25-26; United States Department of Energy (“DOE”) Init. Br. at 2-12; 

Metra Init. Br. at 13-24; Chicago Transit Authority (“CTA”) Init. Br. at 17-25; see also REACT 

Ex. 2.0 at 12-19:243-393; REACT Ex. 6.0 at 5-6:103-21, 14-17:290-374; Staff Ex. 18.0 at 

18:402-03; IIEC Ex. 5.0 at 3-4:24-44, 7-8:122-31; IIEC Ex. 7.0 at 2-3:15-41; City of Chicago 

Ex. 2.0 at 3:69-73, 5:116-18; DOE Ex. 2.0 at 2-3:21-23, 26-59; Metra/CTA Ex. 3.0 at 4:10-25; 

Building Owners and Managers Association (“BOMA”) Ex. 5.0 at 4:35-38.)  Of course, ComEd 



 7

itself historically has questioned the use of an ECOSS to set rates.  (See REACT Init. Br. at 26; 

REACT Reply Br. at 13; REACT RBOE at 10.) 

 Faced with this hefty evidence discrediting the ECOSS, the Administrative Law Judges’ 

July 10, 2008 Proposed Order rejected the ECOSS as a valid basis for setting rates.  (See 

Proposed Order at 205 (“[The] ECOSS fails in several respects to properly allocate costs to cost 

causers and to correctly measure the cost of service to various classes and subclasses.”).)  The 

validity of that conclusion was driven home by the noticeable paucity of record evidence cited by 

ComEd in its Brief on Exceptions to defend the ECOSS.  (See, e.g., ComEd BOE at 49-53.)  

Accordingly, the Order properly reaches exactly the same conclusion about the ECOSS using 

exactly the same language as the Proposed Order.  (See Order at 213.) 

 While the number of the parties that observed flaws in the ECOSS  is not, alone, a 

dispositive determinant, the overwhelming opposition to the ECOSS in this instance is quite 

striking.  The Proposed Order’s rejection of the ECOSS found active support or non-opposition 

from:  

• Staff 

• REACT 

• The Attorney General 

• The City of Chicago 

• IIEC 

• DOE  

• Constellation NewEnergy 

• BOMA 

• Metra 
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• CTA 

• The Citizens Utility Board (“CUB”) 

• Kroger 

• The Retail Energy Supply Association (“RESA”) 

• AARP 

• Nucor 

(See REACT RBOE at 2.)  ComEd stood alone with only the Commercial Group in favoring the 

ECOSS, and even the Commercial Group suggested that the ECOSS should not be used to set 

rates for the over-10 MW customers.  (See id; see also Commercial Group Reply Br. at 1-2.) 

 The parties opposing the ECOSS pointed to numerous flaws of different types.  REACT 

pointed out that the nature of the ECOSS’s flaws render it particularly invalid for setting rates for 

ComEd’s over-10 MW customers.  (See, e.g., REACT Reply Br. at 15.)  Among the ECOSS’s 

problems are: 

• Including the cost of secondary wire in the cost for the over-10 MW 

ratepayers; 

• Including the cost of distribution lines in the high voltage class when many of 

the those ratepayers use no distribution lines whatsoever; 

• Assuming that the age of the lines, the quantity of poles, and the spans of 

primary under-ground and overhead lines will be the same for over-10 MW 

ratepayers as other ratepayers if the non-coincident load is the same; and  

• Assuming the cost of tree trimming, the cost of underground cable repairs, and 

other distribution line costs will be the same for over-10 MW ratepayers as 

other ratepayers if the load is the same. 
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(See REACT Ex. 6.0 at 5-6, Lines 105-21; REACT Reply Br. at 15; REACT Summary of 

Positions at 13.) 

 Notably, the Order’s language expresses in no uncertain terms substantial concern about 

the illegitimacy and unreliability of the ECOSS as a guide for setting rates.  (See Order at 213 

(quoted above).)2  Nevertheless, however reluctantly, the Order does rely on the ECOSS as the 

basis for setting the rate increase embodied in the Order.  (See id. (“Therefore, we accept 

ComEd’s ECOSS with the following modification. . . . Thus, the Commission authorizes a 25% 

movement toward ECOSS based rates for these customers . . ..”) Order at 213 (emphasis 

added).)  That reliance contrasts sharply with the Commission’s own characterization of the 

ECOSS as a document with “substantial deficiencies” that fails “in several respects to properly 

allocate costs to cost causers and to correctly measure the cost of service to various classes and 

subclasses.”  (Order at 213.)   

 That contradiction represents a fundamental inconsistency in the Order – on one hand, the 

Commission dismisses ComEd’s ECOSS as substantially deficient; on the other hand, the 

Commission explicitly relies on the ECOSS to support a substantial rate increase.3  The 

Commission can remedy this situation by granting rehearing for the limited purpose of 

modifying the Order to fully reject the ECOSS and instead rely upon an across-the-board 

                                                 
2 The doubt expressed about ComEd’s ECOSS in the instant proceeding was similar to the 

doubt expressed about the cost study that was rejected in the recent Illinois-American Water 
Company rate case, which resulted in an across-the-board increase.  (See ICC Docket No. 07-
0507, July 30, 2008 Order at 121-22.) 

3 Notwithstanding its criticism of the ECOSS, the Commission apparently felt compelled to 
order a rate increase, stating: “Nonetheless, the Commission is left to choose between two 
alternatives that are less than optimal; neither COSS allocates costs as accurately as we would 
like.”  (Order at 213.)  The question is, why?  If ComEd did not present persuasive record 
evidence to support a rate increase methodology that was accurate, consistent with its evidentiary 
burden under the Act (see 220 ILCS 5/9-201(c)), the Commission certainly could have ordered 
that ComEd was not entitled to any rate increase. 
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increase as an equitable resolution of this issue while the Special Investigation proceeding is 

pending.   

 B. The Evidence Overwhelmingly Supports An  
  Across-The-Board Rate Increase 
 

REACT and other parties supported some basic axioms that form the analytical context 

for understanding the problem associated with using the invalid ECOSS, including the following: 

• As a general rule, costs should be paid by the cost causer.  (See REACT 
Init. Br. at 21-22; REACT Reply Br. at 13; REACT BOE at 7.) 

 
• It is necessary to have an accurate cost study in order to identify any 

alleged cross-subsidies.  (See REACT Init. Br. at 22-23; REACT Reply Br. at 
13; REACT BOE at 7; CTA Init. Br. at 17-22; DOE Init. Br. at 3; IIEC Init. 
Br. at 55, 81.) 
 

• The Commission has not endorsed the ECOSS as a method for allocating 
costs to the over-10 MW customers.  (See REACT Init. Br. 25-26; REACT 
Reply Br. at 13; REACT BOE at 7; REACT RBOE at 7-9.) 
 

Recognizing in particular the second principle – the necessity of an accurate cost study to 

identify cross-subsidies -- the overwhelming majority of parties determined that any rate increase 

should be on an across-the-board basis.  That position was supported by or not opposed by 

REACT and Staff, the Attorney General, IIEC, Metra, CTA, CUB, RESA, the City of Chicago, 

and AARP.  (See REACT RBOE at 11.) 

ComEd was particularly critical of the across-the-board increase approach on the basis 

that an across-the-board increase is “not setting rates based on cost.”  (ComEd BOE at 46.)  The 

Order appears to accept ComEd’s assertion.  (See Order at 212-13.)  Respectfully, that approach 

is dubious under the circumstances of this case.  As was repeatedly articulated during the course 

of the instant proceeding by a variety of experts, including ComEd’s own expert, if there is no 

valid cost study, there can be no valid basis for setting rates “based on cost.”  (See, e.g., 

generally Tr. at 2097-99; Tr. at 2250:4-14 (Mr. Alongi); REACT Ex. 6.0 at 23:509-19; Tr. at 
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1558:17-20 (Mr. Bodmer); Tr. at 1644:4-10 (Mr. Baudino).)   

The Order also accepts ComEd’s assertion that an across-the-board increase will 

“exacerbate” cross-subsidies among rate classes.  (See Order at 167; 212-13.)  This assertion by 

ComEd likewise is contradicted by compelling contrary evidence.  The President and COO of 

ComEd, Mr. Mitchell, testified unambiguously that ComEd’s existing rates do not contain cross-

subsidies: 

Q.  Do you believe that ComEd’s current rates have avoided cross-
subsidies between classes? 

A. In the current rates, I believe that it’s a fair allocation amongst 
our customers, our classes of customers. 

 
Q. And that they have avoided cross-subsidies? 
A. I believe so. 
 

(Tr. at 108:3-9.)  ComEd’s President and Chief Operating Officer testified that there are no 

cross-subsidies – ComEd never called into question Mr. Mitchell’s testimony, and the 

Commission should have taken that testimony at face value.  Doing so undermines completely 

ComEd’s assertion that an across-the-board rate increase would somehow exacerbate some ill-

defined existing cross-subsidies. 

 The across-the-board approach is particularly appropriate for over-10 MW customers.  

ComEd presented an unjustified, unexplained cost allocation as part of its ECOSS that would 

have resulted in an enormous rate increase being assigned to these largest customers.  (See Reply 

Br. at 2, 10-13.)  In the absence of a valid cost study, an across-the-board increase would avoid 

such a result.  (See ComEd Ex. 13.1, Schedule 2a; Staff-ComEd Joint Ex. 1.0; Proposed Order 

App. 1 at 1.) 

 REACT appreciates that the Commission, in ordering a “25% movement toward ECOSS 

based rates” for over-10 MW customers recognized the enormous increase-disparity potentially 
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faced by ComEd’s over-10 MW customers.  However, respectfully, the Commission’s “solution” 

to that concern as embodied in the Order did not really alleviate the problem.  Even under the 

“reduced” increase set out in the Order, the over-10 MW customers have received a substantial, 

unjustified and disproportionate increase. 

 Relying upon the ECOSS as a basis to allocate costs has resulted in significant rate 

increases to the over-10 MW customers.  For example, as shown in the table below, under the 

Order’s ECOSS approach, the over-10 MW high voltage customers would experience an 

increase that is almost double the increase that the ALJs found would be appropriate ($71,476 

compared to $36,216).  Likewise, a non-high voltage over-10 MW customer would face an 

increase that is well over double the rate increase that was recommended under the Proposed 

Order ($133,096 compared to $52,671).  Particularly in these difficult economic times, assigning 

such unjustified costs to governmental bodies, institutions, or companies is inappropriate. 
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ICC Docket 07-0566     

Annual Cost Impact:  ALJ  vs. Final Order  
     
     
 Average   FINAL 
Customer Class Annual kWh  ALJ  (a) ORDER (b) 
Res. Single w/o Space Heat  9,613 $37.72 $17.91 
Multi Family w/o Space Heat  4,395 $21.85 $24.62 
Res. Single with Space Heat  24,135 $66.63 $85.49 
Multi Family with Space Heat  11,241 $39.07 $28.33 
Watt-Hour  5,514 $26.29 $8.83 
Small Load  51,106 $116.91 $107.97 
Medium Load  612,683 $1,127.53 $1,157.76 
Large Load  2,384,616 $3,961.80 $3,907.98 
Very Large Load  10,261,966 $15,213.16 $11,944.56 
Extra Large Load (Over 10-
MW) 79,258,359 $52,671.94 $133,096.39 
High Voltage (Other)  9,376,069 $5,152.53 $11,286.37 
High Voltage (Over 10-MW)  166,696,523 $36,216.49 $71,476.65 
Lighting - Fixture 60,242 $1,177.94 $515.07 
Dusk to Dawn  163,002 $258.31 $281.18 
General Lighting  74,213 $92.00 $77.92 
Railroad  256,114,966 $248,759.34 $539,927.24 
    
    
    
    
a)  Across-the-board increase of 12.8%.    
b)  Based on final rates and ComEd usage data cost of service study  

 

(See ComEd Ex. 12.20; ComEd Response to Post-Record Data Request 1; Appendix to Sept. 10, 

2008 Order; Appendix to July 10, 2008 Proposed Order.) 

 In addition to having a substantial cost impact to the over-10 MW customers, the Order’s 

ECOSS-based approach yields a wildly disproportionate rate increase for the over-10 MW 

customers.  As demonstrated by the following chart, the over-10 MW customers would receive 

increases that are double or triple the increases for other customer classes: 
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(See ComEd Ex. 12.20; ComEd Response to Post-Record Data Request 1; Appendix to Sept. 10, 

2008 Order; Appendix to July 10, 2008 Proposed Order.) 

 As the Commission considers whether to adjust the allocation now, it is critical to 

remember that this differentiated approach adopted by the Order was based solely on an ECOSS 

that was thoroughly discredited by the majority of the parties and heavily criticized by the 

Commission itself.  As such it is difficult to conclude that the differentiated approach is a legally 

sustainable result.  (See 220 ILCS 5/10-201(e)(iv)(A) (requiring mandatory reversal on appellate 

review where a Commission decision is not supported by substantial record evidence).)  At a 

minimum, rehearing is appropriate to examine the contradiction created the Commission’s 
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explicit criticism of the ECOSS, on one hand, and the Commission’s decision to impose an 

ECOSS-based differentiated rate increase rather than an across-the-board increase. 

III. 

THE COMMISSION SHOULD ALLOCATE  
A PORTION OF CUSTOMER CARE COSTS 

TO COMED’S SUPPLY FUNCTION NOW TO REMOVE  
A SUBSTANTIAL BARRIER TO ENTRY FOR RESIDENTIAL COMPETITION 

 
 The Commission properly included the following finding in its Order: 

The Commission believes that some percentage of customer care 
costs may well be attributable specifically to bundled supply 
customers.  This allocation could substantially reduce costs 
assigned to distribution customers while increasing bundled supply 
rates. 
 

(Order at 207-08.) 
 
 Insofar as it goes, REACT agrees with the above-quoted statement.  However, the Order 

fails to direct ComEd to make any adjustment in the instant proceeding, instead waiting until the 

conclusion of the Special Investigation proceeding, apparently to make a more precise 

adjustment.  The Commission should not delay imposing any adjustment based upon its desire to 

have more accurate information.  Unfortunately, the Order makes perfection the enemy of good 

progress.  As a result, absent an adjustment on rehearing, ComEd’s delivery services rates will 

continue to cross-subsidize its supply rate, thereby erecting an artificial barrier to entry for retail 

electric suppliers who want to provide service to residential customers. 

 Based upon the substantial record evidence presented by REACT expert witness Jeffrey 

Merola and the complete absence of record evidence in rebuttal from ComEd (or any other 

party), the Commission should, upon rehearing, order ComEd to reallocation at least $64.8 

million in Customer Care Costs now, in the instant proceeding.  That amount could, of course, be 

adjusted later depending on the outcome of the Special Investigation proceeding.  But the 
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evidence in this proceeding justifies the reallocation now. 

 A. The Commission Should Order Accurate  
  Allocation Of Customer Care Costs In This Proceeding 
  To Encourage The Development Of Competition For Residential Customers 
 

Given the uncontradicted record evidence regarding misallocation of supply-related 

Customer Care Costs, the Commission should, upon rehearing, take the logical and necessary 

step of specifically excluding $64.8 million of misallocated Customer Care Costs from the 

amount ComEd is entitled to recover through delivery services rates.  REACT expert witness Mr. 

Merola stated the reason directly: 

As the Commission is well aware, retail competition for residential 
and small commercial customers has not developed in Illinois.  As 
a result, if the Commission wants to promote retail competition for 
the benefit of all customers, a “business as usual” approach is a 
recipe for failure.  A key impediment to retail choice for these 
customers is the improper allocation of supply procurement costs 
to delivery services rates.  The question of appropriate cost 
allocation for providing services to residential and small 
commercial customers must be confronted if the Commission 
wants a vibrant and sustainable competitive retail electric market 
to develop where competitive suppliers, not the regulated utility, 
provide retail electric service to consumers. 
 

(REACT Ex. 7.0 at 10:205-14.)  Failure to adjust this allocation now will have immediate, 

negative impacts upon the development of the competitive market for residential customers and 

the smallest commercial customers.4 

 Only by excluding the misallocated $64.8 million from ComEd’s delivery services rate 

calculation now, will the Commission implement an effective measure to avoid the anti-

competitive effects that the Commission has recognized and cautioned against in previous rate 

                                                 
4 On this point, RESA explicitly supported REACT’s precise proposal (see RESA BOE at 1-4); 

the Commercial Group actively supported an appropriate allocation of Customer Care Costs (see 
Commercial Group BOE at 5 n.2); and no other party opposed REACT’s view, except ComEd, 
which stood alone in favoring a 100% allocation of Customer Care Costs to delivery services.   
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cases.  (See, e.g., ICC Docket No. 01-0423, March 28, 2003 Order at 24-25 (“[A]n effectively 

competitive and efficient electricity market for residential and non-residential deliver services is 

an integral policy consideration.”); ICC Docket No. 05-0597, July 26, 2006 Order at 294 (“Now 

is the time for the Commission to seriously assume the responsibility to promote retail 

competition. . . . Th[e] Commission needs to take the appropriate steps to encourage more RESs 

to enter the Illinois market, especially to offer choices to the mass market customers.”).) 

 B. The Evidentiary Record Supports  
  A Reallocation Of Customer Care Costs Now 

 
 The Order seems to imply that insufficient record evidence exists to determine whether 

and how much of Customer Care Costs should be reallocated.  (See Order at 207-08.)  However, 

the record contains substantial, unrebutted evidence presented by REACT’s highly qualified 

expert witness, Mr. Merola.  ComEd, the party with the statutory evidentiary burden, presented 

no analysis or other meaningful rebuttal evidence.  The Commission should not reward ComEd’s 

failure to present contrary evidence by endorsing ComEd’s position while the Special 

Investigation proceeding is pending. 

 Instead of actually presenting an analysis, ComEd offered nothing more than generic, 

unspecific criticism, suggesting that REACT’s proposed 40% allocation of Customer Care Costs 

“has no basis and in fact, relies on a series of inapplicable assumptions, and is not remotely 

related to ComEd’s actual costs.”  (ComEd BOE at 54.)  That statement was complete hyperbole, 

consistent with the tone and content of ComEd’s earlier attacks on REACT witness Mr. Merola.  

Mr. Merola is an expert witness, with over 17 years of diversified experience in the energy 

industry, including substantial experience analyzing competitive energy issues and testifying in a 

variety of forums – ComEd did not and cannot question his qualifications.  (See REACT RBOE 

at 29.)  Mr. Merola’s expert analysis was conservative and reasonable based on the available 
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data, particularly when keeping in mind that ComEd refused to provide additional data and does 

not track meaningful statistics relevant to the analysis.  (See id.) 

Mr. Merola’s approach is entirely consistent with the embedded cost approach that 

ComEd has proposed for other cost allocation issues, and that the Commission seems to adopt in 

the Order: examining actual historic costs and making reasonable assumptions regarding usage 

of specific assets for different customers.  (See generally REACT Ex. 7.0 at 18-22.) 

Further, ComEd did not and cannot deny that Mr. Merola’s analysis adopted a 

conservative approach: 

• Mr. Merola explained that one rational means of allocating these costs would be based on 
the share of revenue associated with supply compared to the share of revenue associated 
with distribution.  Clearly, supply represents a much higher percentage of a customer’s 
bill than does distribution, and under that methodology the allocation factor would likely 
be in the range of 67%.  (See id. at 20:436-41.) 

• However, instead of applying such a rough allocator for these costs, Mr. Merola adopted 
a more conservative, analytic approach to determine a reasonable allocation of ComEd’s 
$162,150,019 Customer Care Cost revenue requirement for fixed-price bundled 
customers, concluding that 40%, or $64,860,008, of ComEd’s Customer Care Costs 
should be allocated to the supply function.  (See id. at 20-21:441-54.) 

• As Mr. Merola explained, his analysis was conservative in a number of ways, fully 
removing costs attributable to meter reading and the establishment of delivery services, 
and, again in the absence of ComEd providing actual data or meaningful assumptions of 
its own, making a very reasonable assumption based upon his extensive experience in the 
industry regarding the percentage of Customer Care Costs that are associated with 
providing supply.  (See id. at 20-21:436-48.)   

• Mr. Merola also confirmed that his methodology captured some costs associated with 
ComEd’s use of Exelon Business Services Company to support its supply function, but 
was careful not to double count this expense.  (See id. at 21-22:465-86.)   

• Finally, Mr. Merola investigated how other utilities that are providing service in 
competitive markets in other states calculate their supply administration costs, and 
concluded that the allocation of 40% of the Customer Care Cost to a bypassable supply 
charge would be fully in line with the treatment of this issue by the other similarly-
situated utilities.  (See id. at 23-27:492-580.)  He concluded that ComEd’s supply-related 
charges are “far lower” than the supply administration rates set by the other utilities he 
examined, confirming his concern that ComEd’s proposed recovery of supply-related 
administrative costs appears to be “artificially low.”  (Id. at 26:540-42.) 
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 ComEd had the opportunity to develop actual data allocating Customer Care Costs 

between supply and delivery; ComEd had the opportunity in testimony and on cross-examination 

to challenge Mr. Merola’s qualifications; ComEd also had the opportunity in its surrebuttal to 

challenge Mr. Merola’s allocations by providing allocation factors of its own.  ComEd did none 

of these things.  Instead, ComEd chose to stand by its original, discredited position that there is 

nothing to allocate.  (See ComEd BOE at 54.)   

 Customer Care Costs are, of course, related to both supply and delivery services – a 

concept that REACT has proven, that ComEd eventually admitted (quite reluctantly), and that 

the Proposed Order endorses.  (See REACT Reply Br. at 25-30; e.g., Tr. at 287:15-289:6; Tr. at 

1387:14-1388:5; Tr. at 1389:16-1390:2; ComEd Init. Br. at 118-19; Tr. at  282:6-15; Tr. at 1382-

87; Proposed Order at 200.)  Contrary to ComEd’s inaccurate assertions, far from claiming that 

Customer Care Costs are “solely supply-related,” Mr. Merola testified that only 40% of those 

costs should be allocated to ComEd’s supply rates.  (See REACT Init. Br. at 53-56.)  Thus, 

contrary to ComEd’s false charge, REACT explained that, based on the current information, 60% 

of the Customer Care Costs appear to be properly allocated to delivery services.  REACT’s 

evidence continues to stand unrebutted by anything even approaching reliable analysis by 

ComEd.  REACT proved the case; ComEd fell short; and the Commission should order 

reallocation now.  Should further adjustments be needed after the Commission concludes its 

Special Investigation proceeding, those adjustments can be implemented.  But, further delay is 

unjustified based on the evidentiary record in the instant proceeding. 

 C. ComEd’s Characterization Of Evidence Was Unpersuasive 

 REACT is presuming that the Commission agreed, at least in part, with ComEd’s 

argument that evidence was lacking regarding allocation of Customer Care Costs.  (See, e.g., 
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ComEd BOE at 53.)  However, a survey of the evidence, from both ComEd witness Mr. 

Crumrine and other sources, rebuts that argument. 

As a preliminary matter, the ALJs, who explicitly rejected ComEd’s evidentiary 

arguments in the Proposed Order (see Proposed Order at 200.) were present in person for the 

cross-examination of ComEd witness Mr. Crumrine and are fully qualified to determine whether 

Mr. Crumrine admitted that ComEd has misallocated some percentage of costs – that evaluation 

of the testimony and the credibility and demeanor of a witness is the precise function of the trier 

of fact.  (See, e.g., Career Concepts, Inc. v. Synergy, Inc., 372 Ill. App. 3d 395, 865 N.E.2d 385 

(1st Dist. 2007) (“[T]he trier of fact determines the credibility of witnesses, resolves conflicts in 

the evidence and attaches relevant weight to the witness testimony"); see also Lefton Iron & 

Metal Co. v. Ill. Commerce Comm'n, 174 Ill. App. 3d 1049, 1060, 529 N.E.2d 610, 617 (1st Dist. 

1988) ("[T]he credibility of expert witnesses and the weight to be given their testimony are 

matters for the Commission as the finder of fact.").)  

Additionally, ComEd’s characterization of the transcript of testimony is undercut by what 

Mr. Crumrine actually said.  At the hearing, Mr. Crumrine initially stated: 

Q. So it’s your position that a hundred percent of the customer care costs are 
attributed to delivery services? 

 A. Yes. 
 
 Q. Zero percent to supply? 
 A. Yes. 
 
(Tr. at 1330:8-13; see also ComEd Ex. 30.0 at 58:1300-01.)  Eventually recognizing the futility 

of his earlier statement, Mr. Crumrine recanted, admitting: “You’re right.  It’s not absolute 

zero.”  (Tr. at 1339:6-7.) 

Mr. Crumrine then admitted that some percentage of Customer Care costs should be 

assigned to ComEd’s supply rates: 



 21

Q. So ComEd agrees that some customer records and collections expenses 
should be assigned to the supply side of the equation.  It’s just a question of 
how much should be assigned, correct? 

 A. Yes. 
 

(Tr. at 1339:20-1340:2.) 

The Proposed Order thus accurately stated that “ComEd witness Crumrine reluctantly 

acknowledged that some unknown percentage of these costs should be assigned to ‘supply only’ 

customers.”  (Proposed Order at 200.)   

ComEd witness Ms. Clair also provided testimony that undercuts ComEd’s argument that 

Customer Care Costs are 100% delivery services-related.  When presented with a hypothetical in 

which the delivery services function and procurement function are provided by wholly separate 

entities, Ms. Clair admitted that the procurement entity would incur Customer Care Costs, 

including costs beyond just information technology costs.  (See Tr. at 281:17-282:14.)  Ms. Clair 

also admitted that to her knowledge all ComEd customer call center expenses are recorded as 

delivery services expenses, even though the ComEd customer call center handles calls that can 

be solely related to supply issues.  (See generally Tr. at 287:21-289:6.)  In other words, again, it 

is not a question of whether ComEd has misallocated Customer Care Costs; it is just a question 

of how much.  Of course, REACT witness Merola conservatively quantified how much: at least 

$64.8 million.  (See REACT Ex. 7.0 at 21:453-54.) 

ComEd admitted that the Proposed Order was accurate in stating that ComEd did not 

offer “any alternative numerical value for the percentage of customer care costs assignable to 

distribution customers.”  (See ComEd BOE at 53, quoting Proposed Order at 200.)  ComEd’s 

surprising explanation for this evidentiary black hole was that: “ComEd did not make such an 

offer [of evidence] because it did not have to: ComEd properly allocated Customer Care Costs 

between its distribution and supply functions in the first instance.”  (ComEd BOE at 54.)  The 
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testimony cited above certainly does not support that explanation.  On the contrary, ComEd’s 

own testimony unambiguously supported the conclusion reached in the Proposed Order – that 

ComEd has failed to properly allocate some percentage of Customer Care Costs to the supply 

function.  (See Proposed Order at 200.) 

 ComEd’s arguments regarding Customer Care Costs are confused and confusing.  But the 

bottom line is that ComEd bears the evidentiary burden to justify its position in the instant 

proceeding, including its allocation of Customer Care Costs.  ComEd provided no substantial 

evidence in support of its position; REACT provided voluminous evidence and credible 

testimony from an expert witness who adopted a conservative analytical model to provide the 

Commission with a specific, defensible amount of misallocated Customer Care Costs.  Faced 

with this evidentiary record, the Commission should have ordered ComEd to reallocation $64.8 

million in Customer Care Costs in the instant proceeding.  Respectfully, the Commission should 

do so on rehearing. 

IV. 

CONCLUSION 

The Commission has a unique opportunity to modify the Order in a way that benefits 

both ComEd’s largest customers and its residential and smallest commercial customers.  REACT 

seeks rehearing on two issues, both of which can be reheard and decided based upon the 

established evidentiary record now existing in the instant proceeding.   

The record is clear that ComEd’s ECOSS is invalid – the Order properly characterizes the 

ECOSS as substantially deficient.  Yet, the Order goes on to base a substantial rate increase on 

that very same ECOSS.  The Commission should grant rehearing and enter an Order on 
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Rehearing that resolves this contradiction, providing much needed relief to ComEd’s largest 

customers. 

The record is equally clear that ComEd has misallocated Customer Care Costs.  The 

question is, by how much?  REACT expert witness Mr. Merola provided a reasonable, 

conservative analysis and answered that question with the figure of $64.8 million.  In response, 

ComEd offered no analysis.  Accordingly, the Commission is fully justified in ordering ComEd, 

in this proceeding, to reallocate its Customer Care Costs based on Mr. Merola’s analysis.  Of 

course, if the Commission later concludes that the allocation needs to be adjusted, the 

Commission is fully empowered to so rule.  However, the evidence in the instant proceeding is 

more than sufficient to demonstrate that a reallocation should be made now.  The Commission 

should grant rehearing and enter an Order on Rehearing that resolves this issue for ComEd’s 

residential and smallest commercial customers now. 

WHEREFORE, REACT respectfully requests that the Commission accept this matter for 

rehearing and: 

1. Implement an across-the-board rate increase rather than an increase that 

differentiates among rate classes; 

2. Order ComEd to reallocate $64.8 million of Customer Care Costs; and 

3. Grant any further relief that the Commission deems just and appropriate. 
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