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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 
COMMONWEALTH EDISON COMPANY ) 
       )  07-0566 
       ) 
Proposed General Increase in Rates  ) 
 
 

APPLICATION FOR REHEARING OF THE CITIZENS UTILITY BOARD 
 

Pursuant to Section 10-113 of the Public Utilities Act (220 ILCS 5/10-113(a)), and 

Section 200.880 of the Rules of Practice (83 Ill. Admin. Code Part 200.880) of the Illinois 

Commerce Commission (“Commission” or “ICC”), the CITIZENS UTILITY BOARD (“CUB”) 

submits its Application for Rehearing in this proceeding.  The Commission entered its Final 

Order in this proceeding on September 10, 2008, which was served on the parties on September 

11, 2008.  CUB respectfully submits that the Commission’s conclusion with regard to 

accumulated provisions for depreciation and amortization and accumulated deferred income 

taxes (“ADIT”) is unlawful, against the manifest weight of the evidence, and constitutes 

reversible error.  CUB requests that the Commission reconsider its determination regarding the 

calculation of pro forma plant additions and instead adopt the recommendation of CUB/AG 

witness Mr. Effron to properly match costs and revenues by recognizing concomitant increases 

in the accumulated reserve for depreciation and ADIT. 

ARGUMENT 

I. PRO FORMA CAPITAL ADDITIONS: THE COMMISSION COMMITTED REVERSIBLE 
ERROR BY ADOPTING A ONE-SIDED ADJUSTMENT TO RATE BASE, IGNORING 
THE IMPACT ON TEST YEAR RATE BASE OF ACCUMULATED PROVISIONS FOR 
DEPRECIATION AND AMORTIZATION AND ADIT. 

 
Longstanding rate making principles and law dictate that a utility’s costs and revenues 
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are reviewed over a one year period of time, the “test year.”  Under the Commission’s Rules of 

Practice (“Rules”), utilities may choose between a historical or future test year.  In this 

proceeding, ComEd selected the historical test year of 2006.  In determining the Company’s rate 

base for rate making purposes, the Public Utilities Act (“PUA”) and Commission Rules require 

that costs and revenues are “matched” or synchronized over the test year period, to prevent a 

utility from overstating its revenue requirement by mismatching low revenue data from one year 

with high expense data from a different year.  See generally, 83 Ill. Admin. Code Part 285; 220 

ILCS 5/9-201.  This important ratemaking principle was upheld by the Illinois Supreme Court in 

Business and Professional People for the Public Interest et al., vs. Illinois Commerce 

Commission et al., 136 Ill.2d 192, 219 (1989) (“BPI I”) (“The test year rule prevents a utility 

from mismatching revenues and expenses.”).  Pursuant to Rule 287.40, the Company also sought 

recovery for an unprecedented 21 months of known and measureable capital additions past the 

end of the test year, termed “pro forma adjustments.”  The Commission’s Final Order in this 

proceeding adopts ComEd’s proposed pro forma adjustments, but rejects the associated known 

and measureable accounting offsets in the form of increases in depreciation reserve and ADIT, 

that are necessary to properly – and legally - calculate net investment in rate base. 

The Commission’s one-sided adjustment for plant additions in this proceeding does 

precisely what the test year concept is meant to prevent, by pairing the year end 2006 test year 

accumulated depreciation balance with a test year rate base adjusted to include gross plant 

additions through June 30, 2008.  This timing mismatch improperly inflates ComEd’s net plant 

balance and its adjusted test year rate base.  The Commission itself put it this way: 

a utility has the right to propose post-test year pro forma capital 
additions to a historical test year.  Nevertheless, the Commission 
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has an obligation to evaluate any such proposed pro forma capital 
addition to ensure consistency with the principle underlying the 
test year.  The regulatory basis for adopting a test year is to ensure 
that the rates established are reflective of costs and revenues that 
may be expected for the period during which such rates are in 
place. 
 

Central Illinois Public Service Company (AmerenCIPS) and Union Electric Company 

(AmerenUE), Proposed general increase in natural gas rates, ICC Docket Nos. 02-0798, 03-

0008, 03-0009 (cons.), Order at 10, (October 22, 2003).  In its Order on Rehearing in that docket, 

the Commission similarly stated that “failing to account for plant retirement would result in 

overstatements of net plant and depreciation expense.”  Id., Order on Rehearing at 6 (May 5, 

2004).  Notably, these statements were not premised on any trend of plant investment. 

The Proposed Order unlawfully accepts ComEd’s proposed pro forma capital additions 

through June 30, 2008 without also recognizing concomitant known and measurable changes to 

plant in service that will occur during this same period.  The Commission’s determinations 

regarding ComEd’s pro forma additions are selective and one-sided.  The changes the 

Commission ignores would partially offset the revenue requirement effects of the post-test year 

additions to plant in service and thus violate test year matching principles.   

A. A Reasonable Interpretation of Commission Rules and Precedent Requires the 
Commission to Recognize Accounting Offsets to Pro Forma Capital Additions 

 
The Commission’s rule on pro forma adjustments provides: 

Section 287.40 Pro Forma Adjustments to Historical Test Year 
Data 
A utility may propose pro forma adjustments (estimated or 
calculated adjustments made in the same context and format in 
which the affected information was provided) to the selected 
historical test year for all known and measurable changes in the 
operating results of the test year.  These adjustments shall reflect 
changes affecting the ratepayers in plant investment, operating 
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revenues, expenses, and cost of capital where such changes 
occurred during the selected historical test year or are reasonably 
certain to occur subsequent to the historical test year within 12 
months after the filing date of the tariffs and where the amounts of 
the changes are determinable.  Attrition or inflation factors shall 
not be substituted for a specific study of individual capital, 
revenue, and expense components.  Any proposed known and 
measurable adjustment to the test year shall be individually 
identified and supported in the direct testimony of the utility.  Each 
adjustment shall be submitted according to the standard 
information requirement schedules prescribed in 83 Ill. Adm. Code 
285.   

 
83 Ill. Admin. Code § 287.40 (emphasis added).  This rule mandates that adjustments to plant in 

service that are considered outside the test year “shall reflect changes affecting the ratepayers in 

plant investment.”  Id.  By failing to take into consideration the change in the accumulated 

depreciation and ADIT in the net plant in rate base, the rates established in this proceeding do 

not reflect all known and measureable changes to plant investment, which means customers pay 

higher rates.  Importantly, this rule does not contemplate an examination of trends in increasing 

or decreasing plant in service, the premise on which the Commission’s Final Order in this 

proceeding turns.  To the contrary, this rule seeks to maintain – not eviscerate – the test year 

matching principles required by law.  

As IIEC witness Gorman testified, although Section 287.40 does not specifically refer to 

gross plant or net plant, since rate base is changed by net plant not gross plant investments, it 

seems reasonable to conclude that what the rule is referring to is changes in net plant and an 

informed analyst would understand the rule in that way.  Tr. at 857.  Thus, everything that 

impacts rate base in the post test year period must be considered, not only items that increase rate 

base, but also items that decrease rate base, including recovery of plant investment from 

ratepayers.  Tr. at 849.  Mr. Effron similarly testified that “it is important to note that this section 
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[287.40] makes no reference to pro forma adjustments for plant additions, only to pro forma 

adjustments affecting plant investment.”  AG/CUB Ex. 5.0 at 8, LL 1-2.  In further support of 

Mr. Gorman’s and Mr. Effron’s approach is the fact that the growth in depreciation reserve is not 

only “reasonably certain to occur, as required by Section 287.40, but [is] known and measureable 

with absolute certainty.”  Id. at 8, LL 18-22.  While the Company’s actual cost of pro forma 

capital additions remains merely a projection, there is no dispute about the growth of the 

depreciation reserve.  The only dispute remains whether the Commission’s rules require this 

growth in depreciation reserve to be recognized in rates. 

To assist in settling the dispute, the Commission must look first to the Public Utilities 

Act, the enabling statute supporting the Commission’s Rules, which states the following with 

regard to the calculation of rate base: “[t]he Commission, in any determination of rates or 

charges, shall include in a utility's rate base only the value of such investment which is both 

prudently incurred and used and useful in providing service to public utility customers.”  220 

ILCS 5/9-211.  The Commission has appropriately interpreted this provision as barring 

“inclusion in rate base any plant which has been retired from service.”  Central Illinois Public 

Service Company (AmerenCIPS) and Union Electric Company (AmerenUE), Proposed general 

increase in natural gas rates, ICC Docket Nos. 02-0798, 03-0008, 03-0009 (cons.), Order on 

Rehearing at 6, (May 5, 2004).  Here, again, the Commission interprets basic test year 

ratemaking legal principles to mandate the matching of costs and revenues in determining just 

and reasonable rates.  

Second, in applying the law to the facts at hand, the Commission should be informed by 

similar facts in prior proceedings.  Although not absolutely bound by prior its own prior 
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precedent, the Commission should adopt the same treatment in this case that it ordered in other 

cases under similar circumstances and offset the Company’s post-test year additions to plant with 

the post-test year growth in the depreciation reserve, thus avoiding a mismatch of these major 

elements of rate base.  In a recent Ameren rate case, the Commission acknowledged that the 

AmerenUE net plant balance was increasing, but concluded that UE's proposed additions to plant 

in service should be included in rate base only “to the extent that they exceed increased 

accumulated depreciation.”  AmerenCIPS and Union Electric Co. (AmerenUE), ICC Docket 02-

0798, et al., (cons.), Order at 10-11, (October 22, 2003).  The Commission concluded that this 

treatment “more accurately matches the costs and revenues that may be expected for the period 

during which the rates are in place.”  Id.  In stark contrast to the Commission’s reasoning in its 

Final Order in this proceeding, there is no basis to distinguish the circumstances in this case from 

those of Docket No. 03-0009.   

With regard to the applicability of the Commission’s own analysis in the Ameren cases 

discussed above, the Commission determined the following in its Final Order in this proceeding: 

“The Commission is mindful that in each previous case where a utility was investing in its 

system at a rate such that net plant was increasing at a significant rate year after year, the 

Commission has rejected the notion that the AmerenUE/CIPs Order is applicable or a legal 

viable argument.”  Order at 30 (Sept. 10, 2008).  This analysis is fatally flawed, as nowhere in 

the PUA or the Commission’s rules is a distinction regarding the trend of investment of the 

respective utility either required or allowed.  Further -- and most importantly -- the Commission 

in its Order in the present docket misstates its own conclusion in Docket 03-0009.  That decision 

did not rest on the trend of increasing or decreasing plant investment, but on whether and to what 
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extent the pro forma capital addition adjustment proposed by the utility was off-set by increases 

in accumulated depreciation, and thus whether and to what extent such pro forma capital 

additions should be allowed.  The following passage – in its entirety – more clearly enumerates 

the Commission analysis in this regard: 

The Commission generally concurs with Ameren that, consistent 
with the Commission’s test year rules, a utility has the right to 
propose post-test year pro forma capital additions to a historical 
test year.  Nevertheless, the Commission has an obligation to 
evaluate any such proposed pro forma capital addition to ensure 
consistency with the principle underlying the test year.  The 
regulatory basis for adopting a test year is to ensure that the rates 
established are reflective of costs and revenues that may be 
expected for the period during which such rates are in place.   
 
While Ameren has the right to propose post-test year pro forma 
capital additions to a historical test year, the pro forma adjustments 
should not be adopted if they conflict with the test year principle. 
The Commission finds that where historical net plant in service is 
either declining or relatively static, as in these cases, post-test year 
pro forma increases to plant in service require further analysis.   
 
In a situation where there is a demonstrated trend of significant 
increases of net plant in service, the Commission might be inclined 
to find that post test year capital additions should be reflected in 
rate base. Similarly, if a utility demonstrated significant post test 
year capital additions that were not largely or entirely off-set by 
increases in accumulated depreciation, the Commission might be 
inclined to allow post test year capital additions to rate base. While 
either of those situations may have been present in Docket 01-0423 
or Docket 01-0432, cited by the parties, the record is clear that 
neither of these situations is present with respect to CIPS. In the 
case of UE, however, post-test year capital additions are not 
offset fully by increases in accumulated depreciation.  
 

ICC Docket 02-0798 (cons.) Order at 10 (October 22, 2003) (emphasis added).  Thus, the trend 

of investment was only a consideration insofar as it affected the net plant after accumulated 

depreciation and ADIT were taken into account for the same period.  
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The basis for – and the only legitimate argument supporting – the rejection of the 

application of the Commission’s findings in the Ameren cases to the facts in the present docket is 

the distinction regarding the trend of decreasing plant.  As the Commission’s own Order reveals, 

the trend in investment is only relevant to determine whether the pro forma adjustment would 

lead to a net increase in plant.  Accordingly, the Commission must order the same balanced 

treatment of pro forma changes and offset ComEd’s post-test year additions to plant with the 

post-test year growth in the depreciation reserve, to avoid the mismatch of major elements of rate 

base that would otherwise result, and to maintain consistency with the principle underlying the 

test year – principles this Commission properly upheld in Docket No. 03-0009. 

B. The Commission Errs in Relying on Its Determinations in Distinguishable Prior 
Dockets to Substantiate Its Rejection of Mr. Effron’s Proposed Adjustment to 
Accumulated Provision for Depreciation and ADIT 

 
In its Final Order in this docket, the Commission concludes that “[b]ased on the record 

herein, we find no differing fact pattern that would cause us to disavow our previous 

determinations on this issue,” in reference to its determinations in two prior ComEd rate cases, as 

well as the recently-concluded Peoples Gas Light and Coke Company (“Peoples Gas”) rate case 

(ICC Docket No. 07-0242).  In these referenced dockets, however, the Commission either 

performed little to no analysis, or cited to no facts distinguishing those cases from the Ameren 

decisions, which pre-dated them.  For example, in ICC Docket No. 01-0423, the Commission 

rejected the proposed depreciation reserve adjustment as “flawed,” but included no discussion of 

the law or facts upon which this determination was based, other than a general reference to the 

utility’s position.  Commonwealth Edison Company, Petition for approval of delivery services 

tariffs and of residential delivery services implementation plan, and for approval of certain other 
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amendments and additions to its rates, terms and conditions, ICC Docket No. 01-0423, Order at 

45 (March 28, 2003).   

In ICC Docket No. 05-0597, the delivery service rate case that preceded the present 

docket, the Commission rejected Mr. Effron’s proposed adjustment to the accumulated reserve 

for depreciation based on the fact that his proposal inappropriately brought the test year into the 

future for accumulated depreciation.  Commonwealth Edison Company, Proposed general 

increase in rate for delivery service, ICC Docket No. 05-0597, Order at 15 (July 26, 2006).  Mr. 

Effron testified, however, that his proposed adjustment in the present case is “not the same as the 

adjustments proposed in the other referenced cases,” and that the facts in the present case are 

clearly distinguishable from those cases.  AG/CUB Ex. 5.0 at 10, LL 1-3.  For example, in the 

present docket, the Company proposed an adjustment for the depreciation reserve for post-test 

year cost of removal, but did not propose a similar adjustment in ICC Docket No. 05-0597.  

Additionally, the extent of the pro forma capital additions adopted by the Commission in this 

proceeding go substantially beyond any previously allowed pro forma adjustment, which greatly 

increases “the distortion of the relationship between the plant included in rate base and the 

depreciation reserve deducted from that plant in the determination of net investment in rate 

base.”  AG/CUB Ex. 5.0 at 10, LL 8-23.  In ICC Docket No. 01-0423, ComEd’s proposed pro 

forma adjustments only recognized some of the plant additions, and only for a period of 6 

months beyond the test year.  See Id. at 11, LL 3-22.  In the Peoples Gas rate order, ICC Docket 

No. 07-0242, the Commission relied on its determination in ICC Docket No. 05-0597 in an effort 

to be “[c]onsistent with our prior and controlling decision on the issue.”  ICC Docket No. 07-

0242, Order at 15 (February 5, 2008).  As discussed infra, the Commission’s determination in 
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ICC Docket No. 05-0597 is distinguishable from the present facts, and thus the Commission 

inappropriately relied on ICC Docket No. 07-0242, as well as ICC Docket No. 05-0597 in 

reaching its conclusion in this matter. 

This examination of prior Commission decisions makes clear what the Commission 

properly recognized in its Final Order in this proceeding: “each record is separate and distinct 

and must be afforded individual scrutiny.”  Order at 30.  However, the “about face” the 

Commission suggests it would like to avoid (id.) is purely a fiction, when the body of evidence 

and the history of Commission decisions on this matter are examined in greater detail.  When 

applied to the relevant legal standards and prior Commission precedent, the facts of record in this 

proceeding require the Commission to reverse its determination regarding the calculation of pro 

forma capital additions.   

C. The Commission Inappropriately Relied on the About-Face of Staff Witness Griffin 
to Support Its Conclusion with Regard to the Calculation of Pro Forma Capital 
Additions 

 
During the rebuttal phase of this proceeding, Staff and ComEd entered into a Stipulation 

in which they agreed to adjustments to plant in service, accumulated depreciation, ADIT, and 

depreciation expenses related to the Original Cost Audit (OCA).  In addition, Staff agreed that it 

will not advocate that any conclusions or recommendations identified in the OCA Report should 

be adopted or ordered by the Commission in the Audit Docket or that any adjustments in the 

Report should be made except as outlined in the Stipulation.  AG/CUB Ex. 8.0 at 7.  Staff and 

ComEd further stipulated to limit the Company’s pro forma adjustment to rate base for post-test 

year plant additions to those additions that actually go into service by June 30, 2008.  Id. at 2.  

The Stipulation did not recognize any growth in the balance of accumulated depreciation or 
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ADIT beyond the end of the test year.   

Although the Commission did not expressly adopt the Stipulation, it did accept the 

proposal of Staff and ComEd to limit pro forma additions to June 30, 2008, but rejected the 

recommendation of CUB, the Attorney General, the City of Chicago and IIEC to recognize the 

corresponding growth in appreciation reserve and ADIT to properly match all costs and revenues 

during the period rates will be in effect.  The Commission finds “compelling Staff’s revised 

position regarding ComEd’s proposed pro forma adjustments which included the projected 1st 

and 2nd quarter 2008 additions are known and measureable under the Commission’s test year 

rules for historical test years and clearly satisfy the requirements of 287.40 and should be 

included for test year rate base purposes.”  The basis for Staff’s and the Company’s 

recommendation with regard to the calculation of pro forma capital additions, however, violates 

established legal and policy grounds and should be rejected.  

In this docket, Staff witness Mr. Griffin originally proposed “a restatement of all 

components of the plant in service balance to September 31, 2008 to align the balance of 

accumulated depreciation forward 21 months -- from December 31, 2006 to September 31, 2008 

-- to be synchronized with the pro forma plant in service balance.”  Staff Init. Br. at 29.  This 

statement succinctly explains the legal and policy justification for the position originally 

advocated by Staff and consistently advocated by CUB, the AG and IIEC throughout this 

proceeding.  After the Stipulation was entered into, however, Staff did a 180 degree turn from 
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the position it took in direct, as well as its position in prior Commission cases1, and determined 

the following, as described in its Initial Brief:   

Given that, under the Stipulation, ComEd would include only plant 
additions through June 30, 2008, Staff accepts this result as a 
reasonable proxy for the amount for those particular pro forma 
plant additions that would be known and measurable by September 
31, 2008 rather than a comprehensive restatement of the net plant 
in service balance.  Since Staff no longer views it as a 
comprehensive restatement of the plant balance to September 31, 
2008, Staff has withdrawn the net plant adjustment. ICC Staff 
Exhibit 15.0 Corrected at 8:158-171.   

 
Id. at 30.  The additional evidence provided by ComEd in rebuttal testimony, to which Mr. 

Griffin attributes his change of heart, does not change the basic principle that rates must be 

established by synchronizing all components of rate base, expenses and revenues.  Staff’s about 

face goes largely unexplained, other than the obvious inference that it was the result of a 

negotiated settlement.  Staff’s compromise position – and the Commission’s ultimate 

determination supporting this position - is unsupported by the facts of record and the law and 

must be reversed.   

D. Post-test Year Plant Additions Should Not be Recognized Without an Adjustment 
for ADIT 
 

As with accumulated depreciation, it would be improper and inconsistent to include post-

test year plant additions in rate base without recognizing that a portion of those additions will be 

financed by the customer supplied, zero-cost capital represented by the growth in accumulated 

deferred income taxes.  Therefore, the test year balance of ADIT should be adjusted to reflect the 

growth that will be available to finance the growth in plant balances after the test year. ComEd 

                                                 
1 In its reply brief, Staff withdrew its objection to Mr. Effron’s adjustment to accumulated provision for depreciation 
and ADIT for pro forma capital additions and stated that it no longer supports the position that Mr. Effron’s 
adjustment violates 83 Ill. Adm. Code Section 287.40.   
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has not recognized the source of funds that will be provided by the growth in ADIT as the post-

test year plant additions go into service.  Because ComEd will continue to record tax 

depreciation in excess of book depreciation on plant in service, that excess depreciation will 

reduce income taxes currently payable.  Thus, the Company has cash that is available to finance 

its post-test year additions to plant. 

 

CONCLUSION 

For the reasons discussed herein, CUB respectfully requests that the Commission 

reconsider its determination regarding the accounting offsets to pro forma capital additions for 

plant in service through June 1, 2008.  To allow adjustments to rate base for post-test year plant 

additions without recognizing concomitant growth in the accumulated reserve for depreciation 

and accumulated deferred income taxes would result in a substantial distortion to the Company’s 

rate base during the period that the rates established in this case will be in effect, contrary to law. 

In order to avoid reversible error, the Commission must recognize the uncontroverted increase in 

accumulated reserve for depreciation and amortization and accumulated deferred income taxes in 

calculating ComEd’s rate base in this proceeding.   

 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: October 14, 2008 

 
       Julie L. Soderna    
       Director of Litigation  
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