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  STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

COMMONWEALTH EDISON COMPANY :
: 07-0566

Proposed general increase in rates for delivery service. :

APPLICATION FOR REHEARING OF THE
ILLINOIS INDUSTRIAL ENERGY CONSUMERS (IIEC)

AND THE UNIVERSITY OF ILLINOIS

Pursuant to Sections 200.880 and 200.80 of the Rules of Practice of the Illinois Commerce

Commission (“ICC” or “Commission”),Abbott Laboratories, Inc., Caterpillar, Inc., Corn Products

International, Inc., Daimler Chrysler Corporation, Enbridge Energy, Limited Partnership, ExxonMobil,

Ford Motor Company, General Iron Industries, The Merchandise Mart, ArcelorMittal, USA and

Sterling Steel and The University of Illinois (collectively “IIEC”), submit this Application for

Rehearing of selected aspects of the Final Order issued in this case on September 10, 2008 (the “Final

Order”) and served on the parties September 11, 2008. 

In particular, IIEC seeks rehearing on the following issues:  

1. the Commission’s decision to increase the value of ComEd’s rate by

the amount of its post-test year gross plant additions, instead of by the

change in net plant investment, which would recognize contempor-

aneous changes in accumulated depreciation;  

2. the Commission’s failure to reject Rider SMP altogether as unlawful;

3. the Commission’s use of an invalid cost of service study (“ECOSS”)

to allocate revenue responsibility in this proceeding; and 

4. the Commission’s rejection of the MDS cost study approach.



1  See Commonwealth Edison Company, ICC Dkt. 05-0597, Final Order, July 26, 2006;
Peoples Gas and North Shore Gas, Dkts. 07-0242/07-0421 (Cons.), Final Order, Feb. 5 2008.  

2  As explained infra, such disparate determinations are arbitrary and capricious and, thus,
unlawful.  
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ARGUMENT

1. The Commission's Recognition of Gross Plant Increases to ComEd's Test
Year Rate Base, While Ignoring Contemporaneous Accumulated
Depreciation Decreases to Test Year Rate Base, is Unlawful 

The Final Order’s adoption of a one-sided adjustment that increases the value of  ComEd’s

rate base by the amount of its gross plant additions, instead of its change in net plant, is the latest

and most extraordinary expansion of the Commission's decision on this issue in Dkt. 01-0423.

(Commonwealth Edison Company, ICC Dkt. 01-0423, Order, Mar. 28, 2003 (“Dkt. 01-0423") at

45).  That decision adopted -- without articulating any independent Commission reasoning or

assessment -- ComEd’s simplistic arguments against recognizing decreases in rate base value

occurring at the same time as the post-test year increases in rate base value the Commission

accepted.   The decision in Dkt. 01-0423 pre-dated the Commission's comprehensive analysis of

post-test year plant and depreciation adjustments in the Ameren Cases.  (Central Illinois Public

Service Company (AmerenCIPS), et al., ICC Dkts. 02-0798,03-0008, 03-0009 (Cons.), Final Order,

Oct. 23, 2003 (“Ameren Cases”) at 10-11).  The Commission's Dkt. 01-0423 decision and its

progeny,1 on which the Commission relies in the Final Order, are shown on this record to be

factually distinguishable, poorly reasoned, and unlawful.  Those anomalous outcomes should not

be replicated uniquely for ComEd, in lieu of the Commission's Ameren Cases analysis that is

routinely applied to other Illinois utilities.2  
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a. The Commission Errs in Replicating the Outcome of Prior Cases
Despite Distinguishing Evidence of Record, and the Commission
Misapprehends its Authority in Incorrectly Following Those
Decisions as Binding Precedent 

Under the pertinent governing law, the Commission cannot simply replicate the outcomes

in past cases, ignoring current knowledge and facts of record.  It wrongly does so in the Final Order.

The Final Order's underlying conclusion that the Commission is compelled to do so is equally

flawed, and it invalidates the Final Order’s ultimate determination on this issue.  

Commission decisions are not res judicata, and the Commission is not constrained in

making a reasoned, supported departure from prior decisions.  (Mississippi River Fuel Corp. v.

Illinois Commerce Commission, (1953) 1 Ill. 2d 509 at 513; 220 ILCS 5/10-103.  Indeed, the Illinois

Public Utilities Act (220 ILCS 5/101, et seq. (“Act” or “PUA”)) compels the Commission to decide

each case on the merits of the record evidence before it.  (220 ILCS 5/10-103).  Different proofs,

records, and argument, including evidence of the consequences of past decisions, impel different

results.  The evidence of record in this case establishes novel test year mismatches that distinguish

the prior decisions and shows the escalating consequences of replicating the Dkt. 01-0423 novel

outcome.  The Commission may deal freely with each issue that comes before it “. . . regardless of

how it may have dealt with a similar or even the same situation in a previous proceeding.” (Illinois

Power and Light Corp.v. Commerce Commission, 320 Ill. 427 (1926) at 431).  These are more than

adequate bases to distinguish or to abandon the decisions the Order cites as binding precedent.  (See

Order at 29). 

In Dkt. 01-0423, the Commission first accepted a pro forma increase to rate base value for

post-test year gross plant additions ($253 million over 6 months) without recognizing post-test year

decreases to rate base value over the same period, from depreciation.  (Dkt. 01-0423 at 42).  In the



3  The revenue requirement impact of ComEd’s request to recognize increases to rate base
value from post-test year gross plant additions but not contemporaneous decreases to rate base
value (from plant depreciation) would have been almost $100 million per year.  (See IIEC Init. Br.
at 7-8; IIEC Reply Br. at 8; Gorman, IIEC Ex. 2.0-C at 55:1165-1166).  The impact of the Final
Order’s determination is somewhat less.  

4  In each case, ComEd rejected the option of using a future test year that would include its
plant additions.  ComEd admitted that one of the factors in its decision in this case was that a future
test year would require ComEd to match its gross plant additions with the offsetting investment
decreases attributable to accumulated depreciation.  (See IIEC Init. Br. at 22; McDonald, May 2 Tr.
1785).  
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Commission’s next replication of the Dkt. 01-0423 outcome for ComEd, ratepayers saw test year rate

base increased by an adjusted amount of  more than $300 million (for a full year of post-test year gross

plant additions), again without recognition of offsetting rate base decreases due to increased

accumulated depreciation.  (See Commonwealth Edison Company, ICC Dkt. 05-0597, Order, July 26,

2006 at 14, 15).  The effect was to boost ComEd’s rate base significantly (by ignoring hundreds of

millions of dollars in offsetting decreases in rate base value through depreciation) even though

ComEd’s books would never show a net increase of that magnitude under regular utility accounting

practices.

The evidence of unlawfully distorted historical test year data from imposing the Dkt. 01-0423

outcome analysis in this case is considerable.  It shows a request for an extraordinary, artificial

increase to ComEd’s rate base of more than $1.5 billion,3 for 21 months of post-test year gross plant

additions -- again without recognizing hundreds of millions of dollars in contemporaneous changes

in plant investment due to increased accumulated depreciation.4  (See generally IIEC Init. Br. at 15-17;

Effron, AG/CUB Ex. 2.0 at 4:79).  The Final Order approves a rate base increase of some $1.3 billion

for 18 months of post-test year plant additions, consistent with the Staff-ComEd Stipulation.  (Final

Order at 16, 28).  



5  The Final Order also cites the order in the most recent rate case of Peoples Gas.  That
order mimicked the outcome in a prior ComEd decision, which was deemed “controlling.”  (See
Final Order at 30).  

6  Given the Commission’s disparate treatment of ComEd and other utilities there is no
“Settled precedent”.
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Accepting, arguendo, the Commission’s erroneous rejection of the factual distinctions shown

in the record, the Order’s reliance on past ComEd orders5 as binding precedent misapprehends the

Commission’s authority.  (See IIEC RBOE at 2-8).  The Commission wrongly concludes that its

options are limited by the prior ComEd decisions, fearing that any “such departures from settled

precedent” would be unlawful, without evidence meeting a heightened standard of proof.6  (Final

Order at 30).  As noted above, that limited view of the Commission’s authority and obligations is

without sound legal basis.  Because the Commission’s decision here was unduly constrained by its

erroneous conclusion of law, the decision is unsustainable.  (Business & Professional People in the

Public Interest v. Ill. Commerce Commission, 146 Ill. 2d 175 (1991) (“BPI II”) at 228-229; 220 ILCS

5/10-201(e)(iv) and (v)).  

Even if, arguendo, the Commission were constrained by those rulings, they must now be

rejected on the basis of the record in this case.  The record (besides distinguishing the prior cases)

reveals the lack of substantive analysis in the prior Commission decisions, displays the unlawful and

unjust consequences of replicating the outcome of those prior cases, and demonstrates the

appropriateness of applying the comprehensive Ameren Cases analysis equally to all utilities.  In

ignoring that record evidence, the Commission violates the Act and governing case law.  (See 220

ILCS 5/10-201(e)(iii), and 5/10-201(e)(iv)(A) and (C), 5/9-201, 5/9-211; Central Illinois Public

Service Company v. Illinois Commerce Commission, 268 Ill. App. 3d 471 (4th  Dist. 1994)).  

b. The Commission’s Mismatched Adjustments to Test Year Data
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Overstate ComEd’s Lawful Rate Base and Exceed the Commission’s
Authority Under Section 9-211 of the PUA

Because the Commission is a creature of the legislature, “[t]he Commission has only those

powers given it by the legislature through the Act.”  (Business & Professional People in the Public

Interest v. Illinois Commerce Commission, 136 Ill. 2d 192 (1990) at 201).  The Act expressly limits

the Commission’s authority with respect to what the Commission may properly include in a utility’s

ratemaking rate base.  Section 9-211 of the Act, the Commission’s enabling legislation, provides:

The Commission, in any determination of rates or charges, shall include in a
utility's rate base only the value of such investment which is both prudently
incurred and used and useful in providing service to public utility customers.
(220 ILCS 5/9-211).  

The Final Order recognizes increases in rate base value due to post-test year gross plant additions,

without recognizing offsetting decreases in the value of investment dedicated to providing utility

service, decreases attributable to accumulated depreciation.  That calculation artificially boosts the

value of ComEd’s ratemaking rate base.  The Final Order’s approved rate base is an amount in excess

of the investment value actually dedicated to utility services.  Whether the excess over the statutory

limit is the result of a misapprehension of Commission authority or is accomplished by deliberate,

anomalous accounting to calculate rate base value, the Commission’s approval of that rate base amount

is beyond the Commission’s explicitly limited jurisdiction.  (See IIEC Init. Br. at 20-23; 220 ILCS 5/9-

211).  The Final Order apparently concludes that its authority to include investment value in rate base

is increased when certain trends are observed.  (Final Order at 29).  That supposition is incorrect.

Under the Act, the Commission’s authority is fixed, and expressly limited; it may include only the

value of prudent investment dedicated to providing utility service.  It gains no authority to ignore

decreases in rate base value from the depreciation of utility plant (accomplished by adding gross plant

amounts) simply because “ComEd’s net plant in service is increasing.”  (Id.).  The Final Order thus
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violates Sections 9-211 and 10-201(e)(iv)(B) of the Act.  (220 ILCS 5/9-211 and 5/10-201(e)(iv)(B)).

c. The Commission’s Mismatch of Post-Test Year Gross Plant Additions
and Test Year Accumulated Depreciation Amounts Violates the Test
Year Principles Established by BPI II and the Commission’s pro forma
adjustment rule.

The Final Order expressly recognizes the critical obligations the Commission must fulfill in

making its decision on this issue.  “The Commission must evaluate the record to determine whether

the proposed pro forma capital additions satisfy the requirements of 83 Ill. Adm. Code Section 287.20,

287.40 and the Act.  They must also be consistent with the principles underlying the test year rules.”

(Final Order at 27).  In fact, the Final Order fails to adhere to the acknowledged requirements of the

Commission’s test year and pro forma adjustment rules and the test year principles defined by the

Illinois Supreme Court in BPI II.  

“The purpose of the test year rule is to prevent a utility from overstating its revenue

requirement by mismatching low revenue data from one year with high expense data from a different

year.”  (BPI II at 238).  Under the Commission’s test year rules, a utility’s costs and revenues are

matched over a consistent time period, the test year.  (See 83 Ill. Adm. Code Part 287, Part 285).  Data

from outside the test year can be considered only under the specific conditions defined in the

Commission’s pro forma adjustment rule, Section 287.40.  

The Final Order approves post-test year increases to rate base value while denying recognition

of contemporaneous post-test year decreases in the value of ComEd’s rate base.  That calculation is

inconsistent with any reasonable reading of Section 287.40, it does not respect test year principles, and

it requires rejection of all customary accounting conventions.  (See, e.g., IIEC Init. Br. at 6- 20; IIEC

RBOE at 8-10).  Further, the experts testifying in this case could not identify any other state that allows

such a mismatch of plant in service (rate base) components from vastly different time periods.  (See,
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Effron, Apr. 29 Tr. 599-600).  The result of the Final Order’s unbalanced post-test year adjustments

is not representative of the matched rate base components that will exist when the approved rates will

be in effect.  (See Ameren Cases at 10-11).  In addition, as explained above, the Final Order unlawfully

overstates ComEd’s rate base and exceeds the Commission’s expressly limited authority to "include

in a utility's rate base only the value of such investment . . . both prudently incurred and used and

useful in providing service to public utility customers."  (220 ILCS 5/9-211).  

In a single case in 2003, the Commission had an opportunity to examine pro forma adjustments

for plant additions and accumulated depreciation for a variety of circumstances.  Its extended analysis

in the Ameren Cases was comprehensive in its scope, by covering all plant investment scenarios.  It

also was coherent in its application, yielding lawful (viz., consistent with both test year principles and

Section 287.40) and logically consistent results from its application in diverse circumstances.  (Ameren

Cases at 10-11; IIEC Init, Br. at 6-20).  With the exception of one later ComEd case and a single

Peoples Gas case, the Ameren Cases analysis has been consistently applied to other Illinois utilities --

with the outcomes determined by uniformly applied reasoning and the facts of each record.    

The Final Order adopts a patent misreading of the Ameren Cases decision to suggest that the

order itself is consistent with the Ameren Cases analysis.  (Final Order at 29).  It is not.  The Final

Order recites the Ameren Cases requirement for further analysis “where historic plant in service is

either declining or static” as its basis for wrongly concluding that where net plant in service is

increasing, the Ameren Cases analysis is inapplicable -- indeed, that no further analysis at all is

required.  (Id.).  In fact, the Ameren Cases decision does not purport to excuse utilities with increasing

net plant in prior years from all further analysis.  Indeed, the Commission could not lawfully decline

to assess the test year evidence consistent with test year ratemaking (setting rates based on test year

data) and the Act’s requirement for record-based decisions.  



7  Note that in every circumstance examined in the Ameren Cases, the relevant inquiry
addresses the change in “net plant,” which is the quantity in the rate base on which rates are
properly based.   As Mr. Gorman explained, changes to net plant (not gross plant) are the driver of
changes to rate base and cost of service.  (Gorman, IIEC Ex. 6.0-C at 16:331).  
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In fact, the Ameren Cases decision specifically provides that “if a utility demonstrated

significant post test year capital additions that were not largely or entirely off-set by increases in

accumulated depreciation, the Commission might be inclined to allow post test year capital additions

to rate base.”  (Ameren Cases at 10-11).  Thus, the expressed inclination to permit post-test year capital

additions to rate base was plainly conditional.  The Commission’s holding with respect to the particular

Ameren utility that, like ComEd, had significant post-test year capital additions exceeding its post-test

year increases to accumulated depreciation was that “additions to plant in service should be included

in rate base to the extent that they exceed increased accumulated depreciation.”  (Id. (emphasis

added)).  

The Commission’s misinterpretation of the Ameren Cases -- no analysis required if there is a

trend of increasing plant investment -- makes the determination of allowable costs in this case entirely

and unlawfully dependent on cost data (rate base increases) from outside the test year.  It also

completely ignores the critical “net plant in service” accounting calculation in favor of increases in

plant investment due to gross plant additions, thus distorting true rate base value.7  (See IIEC Init. Br.

at 10-13).  

The Final Order recites other supporting rationales.  Each is inconsistent with facts of record

or relevant law.  One major argument the Final Order reprises from earlier cases is that recognizing

offsetting decreases to rate base value from accumulated depreciation does not relate to the post-test

year plant additions, but move the depreciation test year data into the future -- “the … proposal merely

takes one part of the rate base and moves it one additional year into the future.” (Final Order at 29,
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quoting Dkt. 05-0597, Order at 15 (July 26, 2006)).  In fact, as IIEC expert Michael Gorman testified,

without the post-test year plant additions, matching depreciation offsets would not be necessary.   (See,

e.g., Gorman, IIEC Ex. 2.0-C at 58-59:1253-1258).  Moreover, as the Commission Staff has admitted,

the Final Order’s plant additions adjustment actually moves a different part of rate base -- ComEd’s

gross plant additions -- 18 months into the future, with no recognition of contemporaneous offsets to

those gross plant additions from increases in depreciation reserve.  The Final Order’s determination

rejects any effort at accurately measuring either the changes to net plant during that period or the

investment value dedicated to providing utility service.  (Final Order at 28-29).  Any rejection of pro

forma adjustments based on a moving forward test must apply equally to ComEd’s gross plant

additions and to contemporaneous changes in ComEd’s depreciation reserve, since each has the effect

of moving a component of test year data into the future and because their combined impact (decreases

offsetting increases) is integral in measuring net plant and rate base.

The Final Order also goes to considerable lengths to justify its finding that ComEd’s gross

plant additions are “known and measurable” quantities, as Section 287.40 requires.  However, that

finding is belied by the ComEd-Staff Stipulation, which establishes that the amounts are so uncertain

that ComEd and the Commission Staff memorialized their recognition of the need for later

reconciliation of the pro forma adjustment amount.  (See IIEC Reply Br. at 12-15).  Section 287.40

requires that changes to test year data must be “known and measurable” -- not merely estimated and

later adjusted.  The Final Order also incorporates in its holding the argument that Section 287.40's

prohibition against attrition or inflation adjustments applies to pro forma adjustments for accumulated

depreciation.  The Final Order adopts that proposition without addressing cited Commission holdings

that demonstrate that the Commission has not given “attrition” the meaning the Final Order assumes.

(Compare Final Order at 18, 29 with IIEC Reply Br. at 11-12).  



8  However, the Final Order is incorrect in stating (at 28) that IIEC joined the AG and CUB
in making similar arguments in the Peoples/North Shore cases, Dkts. 07-0242 and 07-0241.  IIEC
did not address any revenue requirement issues in that case.  (See generally Peoples Gas and North
Shore Gas, Dkts. 07-0242/07-0421 (Cons.), Final Order, Feb. 5 2008).  

9  “The action of an administrative agency is arbitrary and capricious if the agency (1) relies
on factors which the legislature did not intend for the agency to consider; (2) entirely fails to
consider an important aspect of  the problem; or (3) offers an explanation for its decision which

11

The Final Order notes correctly that IIEC argues that net plant, not the gross plant the Order

adds to ComEd’s test year rate base, is the appropriate quantity to use in determining rate base and that

those net plant components that offset gross plant (in a given period) must be taken into account to

comply with the “matching” and “representative” requirements of test-year principles.8  (Final Order

at 28).  This proposition is consistent with (a) the Commission’s test year rules, (b) the language of

Section 287.40, (c) the Commission’s analysis in the Ameren Cases, which consistently focuses on

“net plant,” and (d) the calculation of rate base in every other part of the Final Order.  (See 83 Ill. Adm.

Code 287.20; 83 Ill. Adm. Code 287.40; Ameren Cases at 10-11; Final Order Appendix at 4-6).

Unless accounting and ratemaking conventions for the calculation of rate base quantities and the plain

reading of Section 287.40 are abandoned, the phrase “changes affecting ratepayers in plant

investment” must refer to changes in the net plant impact on rate base, since rates are not affected

dollar-for-dollar by gross plant additions.  (See IIEC Init. Br. at 6-8; Section 287.40).  

Finally, the Final Order does not consider or explain its disparate, more favorable (to the

utility) treatment of ComEd’s pro forma adjustment for gross plant additions, in comparison to the

treatment given to most other Illinois utilities.  Without the articulation of some reasoned basis for this

distinctive treatment, which must be supported in the record, such uniquely favorable treatment is

arbitrary and capricious.  (Central Illinois Public Service Company v. Illinois Commerce Commission,

268 Ill. App. 3d 471 (4th  Dist. 1994))9   



runs counter to the evidence before the agency, or which is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.” (268 Ill. App. 3d 471, 480).
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For the reasons discussed above, the Final Order is inconsistent with test year principles and

the requirements of its own rules.  (See BPI II at 238; 220 ILCS 5/10-201(e)(iv)(C) and (D)).  The

Commission should grant rehearing and reverse the one-sided recognition of post-test year changes

stemming from its replication of the Dkt. 01-0423 outcome in this case.  Instead of that anomalous,

unlawful acceptance of only post-test year increases to rate base value, replicating the Dkt. 01-0423

outcome, the Commission should instead use the Ameren Cases analysis that is regularly applied to

other Illinois utilities. 

2. The Commission Should Grant Rehearing and Reverse Its Failure to Reject Rider
SMP Altogether

The Commission has elected not to reject Rider SMP altogether in this proceeding.  (See, Final

Order at 137-138).  

The Commission should grant rehearing and reject Rider SMP outright in this proceeding.

Rider SMP projects -- like ComEd’s other capital projects -- should be included in ComEd’s annual

capital budgeting process and their costs recovered through the normal ratemaking process.  ComEd’s

Senior Vice President of Operations testified that in the absence of Rider SMP, capital projects that

were not afforded SMP Rider treatment would not necessarily be removed from ComEd’s capital

budget.  (Williams, ComEd Ex. 4.0 2nd-C at 588-595).  In fact, he specifically stated:

Those projects that are necessary to undertake for system improvement
would be treated as they are now under ComEd’s annual capital
budgeting process.  To the extent that ComEd has sufficient funds in
any year, absent recovery through the SMP rider, to undertake those
projects in a prudent manner, ComEd would continue to invest in these
projects and ask for appropriate rate base treatment in its next general
rate proceeding.  (Id. at 30:590-595). 
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The Commission itself recognizes that ComEd is already investing in such projects and

including the costs in its rate base.  (See, Final Order at 137, discussing the position of Commission

Staff witness Linkenback).  The Commission has not determined that any of the projects ComEd has

identified as Smart Grid projects, including the projects that are the subject of Phase 0, are individually

beyond ComEd’s financial capability in any given year.  Indeed, the Commission correctly finds that

“. . . without an overall plan for smart grid deployment and without any specific projects costs being

proposed, the Commission does not know the extent of the costs and benefits involved, . . .”.  (Final

Order at 138).  Thus, a determination that SMP projects, including Phase 0 projects, are beyond

ComEd’s financial ability in any given year cannot be made on this record.

Furthermore, Rider SMP permits ComEd’s rates to reflect cost of plant that has not been

approved as prudent and used and useful, effectively adding the plant to rate base in violation of

Section 9-211 of the PUA.  (AG Br. at 23; 220 ILCS 5/9-211).

In addition, Rider SMP violates the matching principle of test year ratemaking and the related

prohibition against single-issue ratemaking.  See, BPI II, where the Illinois Supreme Court stated:

The rule against single-issue ratemaking recognizes that the revenue
formula is designated to determine the revenue requirement based on
the aggregate costs and demand of the utility.  Therefore, it would be
improper to consider changes to components of the revenue
requirement in isolation.  (BPI II, 146 Ill 2d 175 at 244).

Rider SMP adjusts rates on the basis of only selected cost elements, without taking into consideration

other costs or factors that would affect the utility’s overall profitability.  It provides additional revenue

to ComEd without traditional Commission review to determine the prudence of the cost and revenue

elements.  (Stephens, IIEC Ex. 1.0-C at 31:646-650).  Therefore, it constitutes single issue ratemaking.

In addition, Rider SMP does not satisfy the Commission-established tests for approval of

extraordinary cost recovery mechanisms. (See, AG Br. at 26-28; CTA Br. at 11-13; and Commercial



14

Group Br. at 4).  Rider SMP fails to meet the criteria established by the Commission and Illinois

Courts for automatic adjustment riders.  Rider SMP costs have not been shown to be unexpected,

volatile or fluctuating expenses.  (See, A. Finkl & Sons Company v. ICC, 250 Ill. App. 3d 317 at 327

(1st Dist. 1993) citing City of Chicago v. Illinois Commerce Commission, 13 Ill. 2nd 607 (1958). These

criteria were affirmed by the Illinois Supreme court in Citizens Utility Board v. Illinois Commerce

Commission, 166 Ill. 2d 111 (1995)).

The Commission itself has concluded that costs or revenue changes to be tracked through a

rider should have the following characteristics:

1. be substantial enough to have a material affect on revenue requirements and
financial performance of the business between rate cases;

2. be beyond the control of utility management;

3. be volatile in amount, causing significant swings in income and cash flows if
not tracked;

4. be straightforward and simple to administer; and

5. be balanced, such that any known factors that mitigate cost impacts are
accounted for.  (AG/CUB Ex. 1.0 at 15, 16).

The record evidence demonstrates that the costs in question do not meet these criteria. Because the

facts of this case fail to justify Rider SMP, under the criteria approved by Illinois courts and the Illinois

Commerce Commission, and because the Commission has failed to reject the Rider despite its own

findings showing that the relevant criteria are not met, the Commission’s failure to reject Rider SMP

in this case is unlawful.  

Further, unlike other riders permitting the recovery of capital invested in infrastructure for

water utilities in Illinois, there is no specific statutory authority for the recovery of infrastructure costs

by electric utilities through an automatic adjustment rider.  (See IIEC Reply Br. at 21).  
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The Commission’s failure to reject rider recovery of SMP costs, though significantly

conditioned, violates the Act, is inconsistent with the governing case law, is not supported by

substantial evidence and is contrary to the evidence of record.  (See 220 ILCS 5/10-201(e)(iv)).

Therefore, the Commission should grant rehearing in this case and reject Rider SMP for the recovery

of SMP costs of any kind. 

3. The Commission’s Use of An Invalid Cost of Service Study to Allocate Revenue
Responsibility.

IIEC respectfully requests rehearing and reconsideration of the Commission’s decision to

authorize rates based, in part, on the ComEd flawed embedded cost of service study in this case.  (Final

Order at 213, 236).  The Commission should grant rehearing and, instead of approving rates based on

ComEd’s flawed cost study, and order an across-the-board increase.  The Commission’s decision to

use the ComEd study is inconsistent with Commission policy, contrary to the evidence of record, and

arbitrary and capricious. 

In this case, the Commission correctly observed that cost of service principles seek to ensure

that all customers are paying their fair share of delivery service costs.  (Final Order at 205).  In another

delivery service case, decided within less than two weeks of the decision in this case, the Commission

concluded that it “preferred to set rates as close to cost as is reasonably possible and/or appropriate.”

(Central Illinois Light Company d/b/a/ AmerenCILCO, et al., ICC Dkts. 07-0585, 07-0586, 07-0587,

07-0588, 07-0589 and 07-0590 (Consolidated), (the “Ameren Order”) at 279).  Of particular relevance

here, the Commission in those cases also determined that in order to set rates as close to cost as

reasonably possible or appropriate, it needed an accurate idea of the cost of serving each customer

class.  (Id.).

Here, the Commission correctly concluded that the ECOSS presented by ComEd in this case
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failed “ . . . to properly allocate costs to cost causers and to correctly measure the cost of service to

various classes and subclasses.”  (Final Order at 213).  Indeed, the Commission determined that the

use of the ComEd ECOSS was problematic for setting rates.  The Commission’s finding that the

ComEd ECOSS is problematic is supported by substantial evidence in the record of this proceeding.

Considering the Commission’s conclusions in this case and other recently concluded delivery service

rate cases, it is apparent the Commission has concluded, as matters of policy, that:  

(i) cost causation principles are intended to ensure that each customer
class pays its cost of service; 

(ii) to determine each class’ cost responsibility, an accurate determination
of costs must be available; and

(iii) the Commission prefers to set rates as close to cost of service as
reasonably possible or appropriate, but doing so requires an accurate
measure of the cost of serving all customer classes.

However, in spite of these unequivocal policy statements, and despite the Commission’s

findings that the ComEd ECOSS does not accurately allocate costs, does not correctly measure the cost

of service, and is problematic for setting rates, the Commission has determined to use that study to set

rates in this case.  The Final Order moves rates 25% of the way toward “cost” as measured by a study

the Commission acknowledges is inaccurate and “problematic” for setting rates.  Absent a valid

ECOSS, the Commission has no basis on which to assume the existence of interclass or intraclass

subsidies and, thus, it has no basis for any allocation of the revenue requirement in this case other than

an across-the-board allocation.  (Bodmer, REACT Ex. 6.0 at 509-526; Swan, DOE Ex. 2.0 at 3:48-51.

See also, Stephens, IIEC Ex. 1.0-C at 16:290-309). 

In the absence of Commission adoption of a valid ECOSS, IIEC recommended that the

Commission increase rates for all classes at the system average cost increase.  (Stephens, IIEC Ex. 1.0-

C at 16:293-296; Stephens, IIEC Ex. 5.0 at 7:123-127). This would have preserved the rate relationship
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the ICC found just and reasonable in the most recent ComEd case. Even ComEd’s witnesses in this

case recognized that in the absence of a valid ECOSS, costs should be increased on an across-the-

board basis.  (Alongi/Jones, May 5, Tr. 2091-2092).  AG witness Rubin testified that if the ComEd

ECOSS were to be rejected, then all customer classes should receive the same percentage increase.

(Rubin, AG Ex. 6.0 at 8:187-188).  Under the circumstances, there is compelling evidence from all

parties that given the Commission’s factual finding that the ComEd ECOSS is problematic, an across-

the-board increase in this case was certainly justified, even required under the circumstances of this

case.  In fact, the record does not contain any evidence to support the Commission’s conclusion that

it is appropriate to use ComEd’s admittedly flawed ECOSS to set rates in this proceeding.

Given the Commission’s finding that ComEd’s study was problematic, the evidence supporting

an across-the-board increase under such circumstances, and the absence of evidence to support the

Commission’s use of the study, the Final Order’s decision moving rates 25% of the way to cost (as

measured by a flawed study that does not correctly measure that cost) is not supported by substantial

evidence, is against the manifest weight of the evidence, and is arbitrary and capricious.  It is therefore,

unlawful.  (220 ILCS 5/10-201(e)(iv)).  

For all these reasons, the Commission should grant rehearing and direct that rates approved in

this case be set so that each customer class receives an equal percentage increase.

4. The Commission’s Rejection of the MDS Approach

The Commission rejects the minimum distribution approach for the purpose of  “ . . . allocating

distribution costs between the customer and demand functions in this case.”  (Final Order at 208).  It

does so on the mistaken assumption that it has previously rejected the approach proposed in this case

(in ICC Dockets 07-0597, 99-0121 and 00-0802) and on the erroneous conclusion that separation of

the costs of connecting customers to the electric distribution system from the costs of serving their



10  IIEC was not able to use this exact methodology, which is prefers, due to a lack of time
and an inability to secure necessary data through discovery in this case.  Therefore, IIEC’s expert
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demand remains problematic.  (Id.).

The Commission has overlooked or ignored the substantial evidence in this proceeding

establishing that IIEC’s recommended method for determining the cost of the customer component of

the distribution system is different from the methods considered by the Commission in past cases.

That substantial evidence demonstrates that IIEC’s method, which establishes and separates costs of

connecting customers to the electrical distribution system from costs of serving their demand, is

practical and has been adopted by other commissions.

IIEC’s evidence demonstrated and identified certain minimum costs to the distribution system

-- viz., the cost of complying with safety code requirements.  It is incurred when ever the utility extends

its primary and secondary system or replaces a component of that system.  That cost does not vary with

demand or energy usage.  Rather, it is driven by the number of customers on the system.  (Stowe, IIEC

Ex. 3.0-C 2nd  at 28:450-460; Stowe, IIEC Ex. 7.0 at 20-22:411-468).  IIEC provided a means for

identifying and quantifying these costs associated with customer component of the distribution system.

This method measures the cost of  meeting the requirements of the National Electrical Safety Code

(“NESC”) as customer-related distribution system costs.  (Stowe, IIEC Ex. 3.0-C 2nd  at 33:560-561).

The NESC must be met each time the distribution system is expanded or a component part is replaced,

and the related costs of compliance must be incurred to serve customers.  Those costs are the same

regardless of the demands customers place on the system or the energy they consume.  (See, Stowe

IIEC Ex. 3.0-C 2nd at 32:546-559).  Thus, these customer-related costs can be determined by using

the cost of commercially available distribution system components that are required to only just

conform to the NESC.  (Stowe, IIEC Ex. 3.0-C 2nd at 46:852-855).10  (Additional costs required to
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IIEC Ex. 3.0-C 2nd at 47:863-868).  
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serve a particular level of demand are allocated to the demand function.)  

Thus, IIEC’s approach is not based on a hypothetical system or a hypothetical calculation of

costs as in prior cases.  It is based on the cost of compliance with the NESC, which is the minimum

cost ComEd must incur to serve its customers.  IIEC’s approach is not a problematic approach to

identifying this customer component of the distribution system.  

As noted, other state commissions have implemented this approach. (See, e.g. In Re: The

Investigation and Suspension of Tariff Sheets filed by Aquila, Inc., d/b/a Aquila Networks - PWC with

Advice No. 586, 2004 Colorado PUC, LEXIS 965, *30-*32).  Other commissions do not consider this

approach to be problematic, but rather, a very practical means to quantify these costs of the customer

component of the distribution system.

Furthermore, the Commission has not considered this particular methodology in any prior case,

including the cases specifically referenced by the Commission in the Final Order in this case, Dockets

05-0597, 99-0121 and 00-0802.  In Docket No. 00-0802, the Commission rejected an MDS approach

proposed by Central Illinois Public Service Company known as the zero-intercept method, which

assumes a hypothetical, no-load, zero intercept situation. (Central Illinois Public Service Company,

et al., ICC Dkt. No. 00-0802, Order, December 11, 2001 at 41-42).    IIEC’s methodology does not

assume a hypothetical, no-load situation.  (Stowe, IIEC Ex. 3.0-C 2nd at 38-39:678-690; Stowe, IIEC

Ex. 7.0 at 20-21:417-424).  In Docket 99-0121, the Commission also dealt with a zero-intercept

method and expressed concern that individual components of the system could not be identified for

the purpose of connecting customers only.  (Central Illinois Public Service Company, d/b/a
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AmerenCIPS, et al., ICC Dkt. No. 99-0121, 1999 Illinois PUC, LEXIS 646 *163).  In Docket 05-0597,

the Commission rejected an MDS approach, but it was not the approach recommended by IIEC in this

proceeding.  (See, Commonwealth Edison Company, ICC Dkt. No. 05-0597, Order, July 26, 2006 at

160-165).  

There is nothing in the record to support the Final Order’s conclusion that the method presented

by IIEC in this case is the same as those presented in Docket Nos. 00-0802, 99-0121 or 05-0597.  The

approach recommended by IIEC in this proceeding is new to Illinois, and it provides a practical means

for quantifying specific costs of the customer component of distribution system costs.  Therefore, it

has not been previously rejected, as the Commission wrongly concludes in the Final Order.  

For all these reasons, the Commission should grant rehearing in this matter to reconsider its

rejection of the IIEC approach and direct ComEd to incorporate that approach in the cost of service

study it will present in Docket 08-0532 or in the cost of service study presented in its next rate case.

In the alternative, the Commission should indicate that it has no objection to consideration of such an

approach in a future ComEd rate case.

CONCLUSION

Therefore, IIEC respectfully requests the Commission grant rehearing in this proceeding for

the purpose of:

1.  reconsidering its decision to increase the value of ComEd’s rate base

by including post-test year gross plant additions, rather than net plant

additions that recognize the offsetting changes in rate base value from

contemporaneous, known and measurable changes in  accumulated

depreciation; 

2. reconsidering its decision not to reject Rider SMP altogether; 
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3. reconsidering its decision to use an invalid cost of service study for

allocation of revenue responsibility in this case; and 

4. reconsidering its decision to reject use of the MDS approach.
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