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The Building Owners and Managers Association of Chicago (“BOMA”), by its attorneys, 

the Law Office of Michael A. Munson, respectfully submits its Petition for Rehearing and 

Reconsideration pursuant to Section 200.880 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission”).  In support of this petition, BOMA states as follows: 

I. INTRODUCTION 

  These proceedings arose in connection with the filing on October 17, 2007 by 

Commonwealth Edison Company (“ComEd”) of its tariff sheets embodying a general increase in 

electric rates and revised other terms and conditions of service. On September 10, 2008, the 

Commission entered its final order (the “Order”) in the subject proceedings.   BOMA submits 

this Petition on the specific issues provided below. 

In these proceedings, the largely uncontroverted evidence presented by BOMA: 

(a) Demonstrated that the majority of its members have consistently received the 

highest electric rate increases on a bundled and unbundled basis since the 

inception of retail competition. (BOMA Ex. 2.0, 6:81; Ex. 2.2).  Contrary to law, 

the Order does not even consider such evidence nor provide any remedy to 

affected customers or classes of service; 

(b) showed that ComEd’s elimination of its non-residential space heating rate, 

Rider 25, has resulted in discriminatory treatment against a distinct and 

identifiable class of customers. As shown in testimony and Attachment 1 to 

BOMA’s Brief on Exceptions, in addition to high percentage rate increases for 

large customers, customers with electric space heating experienced the highest 

percentage increases of any customer class since the advent of deregulation. 
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Contrary to law, the Order does not even consider such evidence nor provide for 

any mitigation of the inarguable rate shock experienced by the former Rider 25 

customers; 

  (c) showed that customers with electric space heat have a lower cost of 

service than customers that heat with natural gas, and pay more on a per unit basis 

versus non-space heat customers (BOMA Cross Ex. 2; ComEd Exhibit 13.1; 

Heintz TR, 1973:1-4; (ComEd Ex. 12.2).   Contrary to law, the Commission did 

not analyze or address the factual assertions presented by BOMA, nor did the 

Order provide any justification or analyses addressing the discrimination between 

rates and rate classes by affording ComEd provide for rates to be unjust, 

unreasonable, discriminatory or preferential, in contravention to Sections 9-241 

and 9-250 of the Illinois Public Utilities Act (“Act”).  220 ILCS 5/9-241, 250;   

(d)  advocated the Commission recognize the utility of marginal cost 

principles, at least for tariff element purposes, especially given the new focus on 

energy efficiency and smart grid applications(BOMA reply Brief at 5;BOMA Ex. 

5.0: 4-7, 24-95); 

(e) endorsed the implementation of smart grid technology and provided 

qualified support to the Commission for approving ComEd’s Rider SMP as a 

cost-recovery mechanism (BOMA Initial Brief at 4-5).  This qualified support 

was conditioned on the premise that (i) customers are specified as the primary 

beneficiary of any implementation of Smart Grid projects, and that (ii) customers 

are provided with their own energy usage data in a manner that meets current 

market requirements and anticipates future customer needs.  (Id).   However, the 
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Order fails to adequately address data, information, or customer benefit issues, 

Phase 0 specifics or to require that ComEd provide customers with access to real-

time information issues, which failure undermines any meaningful assessment of 

the benefits of initial Smart Grid projects, despite all customers being required to 

fund all projects.  (Order at 137-143). 

Accordingly, BOMA respectfully submits that the following conclusions set forth in the 

Order are erroneous and should be modified as hereinafter set forth through reconsideration, or if 

necessary, through rehearing.   

II. RIDER SMP 

BOMA has conditionally endorsed the underlying goals of Rider SMP to the extent such 

measures are implemented for the benefit of customers.  Alarmingly, in its Order, the 

Commission concluded that the scope of the AMI workshops is to “fully investigate the measure 

of benefits from the utility side of the meter” and “develop project goals, timelines, evaluation 

criteria and Phase 0 technology selection criteria.” (Order at 138).  The Commission failed to 

adduce the customer benefits issue and modification of the Order is required through rehearing 

or reconsideration so that the Commission can understand that that the real benefits of AMI are 

from the customer perspective, but only if such metering meets market requirements.  Without 

analyzing or even recognizing customer benefits in the initial process, such as BOMA’s request 

for inclusion with less than 5% of the initial 200,000 AMI meter installations, the Commission in 

effect harms all stakeholders in the marketplace through its tacit approval of providing for the 

distribution utility to expand its monopoly into the competitive marketplace. (See BOMA Brief 

on Exceptions at 5).   
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Furthermore, the Commission erred in not requiring ComEd to specify or obtain 

customer and competitor input as to the specifications and scope of hardware, software, vendors 

and other essentials regarding the initial Smart Grid projects.  As such, the Commission’s 

decision on this topic is contrary to law, not supported by substantial evidence and against the 

manifest weight of the evidence. (Order at 137-143).  Similarly, the failure to require in the 

Order that ComEd provide customers with access to real-time usage and metering information to 

adhere to market requirements is contrary to law, not supported by substantial evidence and 

against the manifest weight of the evidence. Id.  

In addition to the conclusions set forth in the Order which conclusions provide, inter alia, 

that ComEd has the authority to implement Phase 0 and recover its costs through Rider SG 

(replacing Rider SMP) from all customers without adequately providing for customer input that 

could rigorously identify benefits or lack thereof, nor addressing the necessity of providing 

customers with their own usage data in a manner that meets market requirements, or adequately 

acknowledged competitive access issues to using information acquired through customer paid-

for hardware and software (Order at 138-140), the Commission implicitly provides the utility 

with the ability to expand its competitive services beyond the integrated distribution company 

model, and into the realm where competitive markets not only exist, but are robust.  While many 

policies will be established in Commission ordered workshops, the failure of the Commission to 

address upfront the fundamental customer needs and requirements dooms this process to failure.  

By far, the most likely outcome of this process, without Commission rehearing or 

reconsideration, will be to simultaneously increase ComEd rate base and customer costs.  Simply 

put, there is no mechanism for customers to receive a return on their investment.   
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Robust customer participation in efficiency, electric supply, and demand response 

markets benefit the marketplace as a whole.  (See BOMA Cross Ex. 1).  The Order fails to 

address and recognize this widely accepted economic reality, despite BOMA’s uncontroverted 

evidence.  (BOMA Cross Ex. 1)  Commission workshops are limited, and many parties do not 

receive reimbursements through participation; as such, it is fair to say that utilities have and can 

dominate that process.  Rehearing and reconsideration is required to specifically address, 

acknowledge and protect all stakeholders.  Instead, the Commission provides ComEd to receive 

the investment upfront (approval of Rider SMP in some form), dictate the terms of market 

requirements (meter/communications specifications) and capture and dictate the terms for return 

on investment (analysis of ONLY utility benefits).  The Commission’s Order must include 

customers in the process, provide for customer benefits, or at a minimum, require least cost 

planning (as is required under Section 9-201 of the Act).   

In addition to appropriate language recognizing the importance of customer information 

in the marketplace, and of equal importance, the Order should also be revised to address the 

customer usage issue, and provide that coincident with this AMI deployment, ComEd shall 

provide all customers, without additional cost to the customers, with equal, real-time access to 

the customers’ own usage data. ComEd should also assure that its metering and data information 

systems adhere to all PJM rules and requirements for participation in demand response markets,, 

(BOMA Ex. 5.0, 19:371-373), and provide direct customer access to the AMI meter 

information..   

Finally, the conclusions of the Order are erroneous by failing to utilize marginal cost 

principles in setting the revenue requirement and in establishing tariff elements, such as 

ComEd’s energy efficiency or Rider SMP surcharges,  (BOMA Ex. 5.0: 4-7, 24-95), and the 
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Order should be revised to require utilization of marginal cost principles.  It is quite contrary to 

market principles to continue down this efficiency and smart grid path without so much as a 

recognition of marginal cost principles.  Given the failure of the Order to address marginal cost 

issues, rehearing and reconsideration is appropriate.   

III. RATE DESIGN ISSUES (SPACEHEATING CUSTOMERS) 
 

The continuing failure in the Order to address and mitigate the manifest rate shock 

experienced by the former Rate 25 customers,  to duly consider the evidence that such customers 

have been subjected to disproportionate and discriminatory rate increases, and to duly consider 

evidence that differential rate treatment for nonresidential customers is justified on the basis of 

cost of service is all contrary to law, not supported by substantial evidence and against the 

manifest weight of the evidence. BOMA has consistently asserted, and reiterates hereby, that 

Rider 25 was unlawfully eliminated in express contravention of Section 16-103(a) of the Act, 

which requires public utilities to continue to offer “distinct and identifiable” services until 

declared competitive or abandoned in accordance with the Act.  220 ILCS 5/16-103(a). 

In its Docket No. 07-0166, the Commission issued a directive that BOMA present in this 

case a more complete analysis of the pervasive rate discrimination asserted by BOMA. (ICC 

Docket No. 07-0166, p. 28).  Although BOMA has and continues to maintain that under 220 

ILCS 5/16-103 it is ComEd and not BOMA that bears the statutory duty of justifying the rate 

impacts incident to the elimination of Rider 25, BOMA has nonetheless presented a complete 

analysis of the disproportionate rate shock experienced by the former Rider 25 customers as well 

as definitive evidence that, in ComEd’s current and past rate design structures, former Rider 25 

customers subsidize non space heating customers.  These analyses and evidence included: 
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(a)  exhibits and testimony to show that regardless of how residential cost of service 

figures were broken out, the cost of service for space heating customers is always lower 

than for non-space heating customers. (BOMA Cross Ex. 2; BOMA Initial Brief at 19-

21); 

(b) exhibits which, using ComEd bundled and unbundled rates and load profiles, clearly 

demonstrate that historical electric service rate increases for the larger customer classes 

have been much larger than increases experienced by other ComEd customer classes.  

(BOMA Ex. 2.0, 6:81; Ex. 2.2); 

(c) exhibits and testimony showing that residential space heating customers have a 

significantly lower cost of service on a per unit basis than nonresidential space heating 

customers (both kWH and kW). (BOMA Cross Ex. 2), which conclusion is bolstered by 

ComEd’s own embedded cost of service study (ComEd Ex. 13.1; Heinz TR, 1973; 1-4).   

Although the foregoing evidence and analyses are largely unrebutted by ComEd, and 

despite the directives in the Commission own Docket No. 07-0166, the Conclusions set forth in 

the Order arbitrarily disregard and fail to even consider such evidence and analyses. (Order at 

217-218).   The Order fails to address the evidence on the record that showed that differentiation 

of electric space heating customers for rate design purposes is a common industry practice. 

(BOMA Ex. 4.0, 8:11-23). In contravention of Section 9-241 of the Act, the Order also fails to 

address or attempt to reconcile the inconsistencies of approving space heating rates for 

residential customer classes based on lower cost of service while refusing to provide the same 

treatment for non-residential customers have a significantly lower cost of service. .(BOMA Ex. 

4.0, 9:124-133; BOMA Ex. 4:3)   Finally, the conclusions set forth in the Order that there is no 

policy basis for establishing a separate class or distribution charge for nonresidential electric 
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space heat customers, (Order at 210), is contrary to the manifest weight of the evidence 

presented by BOMA and fails to address discrimination and cross-subsidization issues.  The 

Commission’s unwillingness to distinguish electric space heating in its non-residential rate 

classes is plainly discriminatory and arbitrary in view of the fact that the Commission found such 

delineation appropriate in ICC Docket No. 05-0597, which residential rate design delineation 

continues to exist, while simultaneously refusing to require ComEd to make such distinction for 

its non-residential customer classes.  (Order at 217-218).  

Accordingly, the Order should be revised to provide that the Commission should initiate 

a new proceeding or amend the Initiating Order for ICC Docket No. 08-0532 to investigate non-

residential space heating issues for the purposes of (i) modifying the construction of cost of 

service studies to incorporate costs for non-residential space heating customers being 

distinguished on a cost basis to the extent residential classes are so distinguished; (ii) establishing 

separate electric space heating distribution charges; providing rate relief for the non-residential 

classes that have suffered the largest increases in energy costs on a bundled and unbundled basis; 

(iii) implementing a separate rate class or separate distribution charge for the nonresidential 

space heating customer class, which rate class or distribution charge will mitigate against the rate 

increases currently experienced by the nonresidential customers; and (ii) providing a mechanism 

for the redressing the rate shock already incurred by these customers. Alternatively and 

additionally, the Order should: 

(a) require ComEd to reinstate and continue to provide Rider 25 service as the same was 

provided prior to its elimination in Docket No. 05-0597 and that the nonresidential space 

heating customers should be exempted from non-summer month demand charges (i.e. 

distribution facilities charges) on electricity used for space heating customers; 
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(b) require ComEd to reduce electricity demand charges for nonresident electric space 

heating customers in the 400-1000 kw, 1,000-10,000kw and 10,000kw + delivery service 

classes by an amount equal to the average percentage of non-summer demand from 

electric space heating customers in each customer class;  

(c) require ComEd to revise Rider CABA so as to make the nonresidential space heating 

customers eligible for service thereunder so as to provide the same rate relief to such 

customer as is provided to other eligible customers under Rider CABA;  

(d) require ComEd to file in its next request for rate increases cost of service studies and 

rate design which differentiate between space heating and non-space heating customers, 

and;    

(e) require ComEd to reinstate and continue to provide Rider 25 service as the same was 

provided prior to its elimination in Docket No. 05-0597 and to exempt nonresidential 

space heating customers from non-summer month demand charges (i.e. distribution 

facilities charges) on electricity used for space heating customers. 

           

 

WHEREFORE, for the reasons above stated, BOMA respectfully requests that the 

Commission revise the Order as hereinabove provided and grant the within Petition for 

Rehearing and Reconsideration.  
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