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Commonwealth Edison Company (“ComEd”), pursuant to Section 10-113 of the Illinois 

Public Utilities Act (220 ILCS 5/10-113(a)), Section 200.880 of the Commission’s Rules of 

Practice (83 Ill. Adm. Code § 200.880), and other applicable law, submits this Application for 

Rehearing (the “Application”) of the final Order of the Illinois Commerce Commission (the 

“Commission”) dated September 10, 2008 (the “Order”).   

In Section I of this Application, ComEd proposes to correct an inadvertent typographical 

error in the Order and to clarify two other portions of the Order in a manner that should not be 

controversial.  Section II addresses the Order’s finding with respect to merger expenses, that 

ComEd respectfully submits is unlawful, not supported by substantial evidence based on the 

entire record, and against the manifest weight of the evidence.  If not changed, it would 

constitute reversible error.  Sections III and IV address ComEd’s right to present further 

argument and evidence if the Commission grants a request for rehearing with respect to issues 

resolved as jointly recommended by Staff and ComEd, or if the Illinois Appellate Court rules in 

ComEd’s favor in its pending appeal of the Commission’s Order in ComEd’s last rate case 

(Docket No. 05-0597).   

I. Technical Corrections & Clarifications 

ComEd respectfully requests that the Commission make the following revisions to its 

Order on this Application for Rehearing as no further evidence or hearing is required.   
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A. Correction Regarding Long-Term Debt Cost 

The Order determines, based on the evidence, that the cost of ComEd’s long-term debt is 

6.78% per annum.  Order at 73.  ComEd’s 6.78% annual cost of debt is correctly reflected in the 

Order’s calculation of the overall allowed cost of capital (Id. at 99) and in its calculation of 

ComEd’s revenue requirement as stated in the Order’s findings and Appendix.  However, in 

three places the Order refers to ComEd’s cost of long term debt as being 6.74%.  In the first two, 

the Order (at 100, 102) may be referring to an erroneous and rejected CUB claim that ComEd’s 

cost was 6.74%.  See CUB Ex. 1.0 at 46.  However, in Finding (6), the Order (at 235) 

erroneously refers to the 6.74% cost of debt instead of the 6.78% approved by the Commission 

and used in calculating ComEd’s rates.  Finding (6) should be corrected.   

B. Clarification Regarding Workshop Facilitator Costs 

The Order directs that a workshop commence “as soon as practicable to develop project 

goals, timelines, evaluation criteria and … technology selection criteria” for Phase 0 of the 

deployment of ComEd’s advanced metering infrastructure.  Order at 139.  It also directs that a 

third party approved by the Executive Director be retained by ComEd to facilitate that workshop.  

Id. at 139-40.  Although such Commission-directed compliance costs are recoverable and the 

recovery of these costs was supported both by ComEd and other parties1, the Order does not 

clearly state how the costs are to be recovered.  ComEd respectfully requests that the 

Commission confirm that these costs may be capitalized and recovered through the system 

modernization rider on an amortized basis.   

                                                 
1 See Cohen Reb., CUB Ex. 6.0, 12:296-300; Crumrine Reb., ComEd Ex. 43.0 Corr., 13:270-72.   
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C. Clarification Regarding Railroad Customer Contracts 

The Order (at 225) states that the Commission “… expect[s] ComEd to negotiate updated 

contracts with the railroad class for the delivery of power.”  However, because ComEd is an 

Integrated Distribution Company, Section 452.230 of the Commission’s rules do not permit it to 

voluntarily “offer or enter into contracts for the provision of any retail electric supply service” 

that was not in existence on February 1, 2002.  83 Ill. Admin. Code § 452.230(b).  The rule 

further provides that: 

An IDC shall not renew, extend, or renegotiate any existing contract for any retail 
electric supply service, unless the IDC is required by tariff to renew or extend or 
the IDC is contractually bound to renew, extend, or renegotiate at the customer’s 
option and the customer has exercised its option.  

Given the Order’s express expectation that ComEd renegotiate its contracts with the CTA 

and METRA, ComEd urges the Commission to expressly state that compliance with such Order 

(at 225) is an exception to the prohibitions in the IDC rules by supplementing its language as 

follows: 

… As the Commission noted in its Order in Docket 05-0597, at page 188, we 
expect ComEd to negotiate updated contracts with the railroad class for the 
delivery of power.  We are aware that ComEd operates, under Subpart B of 
Part 452 of our Rules (83 Ill. Admin. Code, Part 452), as an Integrated 
Distribution Company and renegotiation of these contracts pursuant to our 
direction in this Order will not violate those rules.   

II. ComEd’s Proposed Revenue Requirement Did Not 
Include Merger-Related Expenses 

The Order approves one-fourth of an AG/CUB-proposed disallowance on the basis that 

they were “merger-related” expenses.  The disallowed expenses are not incremental costs of 

merger activities.  The same costs would have been incurred to provide delivery services, even in 

the absence of any merger activities.  ComEd Init. Br. at 50; ComEd Rep. Br. at 63; ComEd 

BOE at 26; ComEd RBOE at 30.  Staff concluded that the evidence showed that merger costs 
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had been appropriately removed from ComEd’s request, and did not support this disallowance.  

Staff Init. Br. at 42.  The disallowance is not supported by substantial evidence, is against the 

manifest weight of the evidence, and unlawfully denies ComEd recovery of reasonable and 

prudently incurred costs of utility service.  ComEd Init. Br. at 49-50; ComEd Rep. Br. at 63-64; 

ComEd BOE at 25-26; ComEd RBOE at 30-32. 

III. ComEd’s Rights Must Also Be Considered Should The 
Commission Grant Rehearing On Any Issue On Which 
ComEd Has Made A Conditional Voluntary Concession. 

ComEd voluntarily agreed, through conditional limited waivers, not to assert in this 

proceeding its legal rights on several issues if the Commission accepted, based on the evidence, 

the joint Staff/ComEd recommendations.  See Staff/ComEd Joint Ex. 1; Oral Arg. Tr. at 134:9-

19, 137:1-7.  If the Commission grants rehearing on any of these issues (described below), 

ComEd respectfully submits that the Commission must also grant rehearing to consider ComEd’s 

legal and factual arguments on those same issues, to prevent the manifest unfairness that would 

otherwise result.  Likewise, ComEd reserves its right to raise on appeal all of its prior arguments 

should any other party appeal the Commission’s determinations on these issues.  The specific 

issues affected by these conditional waivers are: 

• Underground Cable and Services.  The evidentiary record justifies including in rate 
base the full amount of ComEd’s investments in underground cable and services.  
ComEd Init. Br. at 20-28; ComEd Rep. Br. at 22-38; ComEd BOE at 22-23; ComEd 
RBOE at 19-25.  Because these assets were prudently acquired and the amounts spent 
on them were reasonable, they should be fully included in rate base.  See, e.g., BPI v. 
Illinois Commerce Comm’n, 279 Ill. App. 3d 824, 829-830 (1st Dist. 1996).   

• Incentive Compensation.  The record shows that ComEd’s incentive compensation 
costs are prudent and reasonable costs of service that ComEd has a legal right to 
recover.  ComEd Init. Br. at 5-6, 41-49; ComEd Rep. Br. at 54-62; ComEd BOE at 
24-25; ComEd RBOE at 26-30; Citizens Utility Bd. v. Illinois Commerce Comm’n, 
166 Ill. 2d 111, 121 (1995); 220 ILCS 5/16-108(c).  Disallowance of a portion of 
these costs on the grounds that payments made under “financial” metrics do not 
“benefit … ratepayers or utility service” is unlawful, not supported by substantial 



5 

evidence, and contrary to the manifest weight of the evidence.2  See above cites to 
ComEd’s prior briefs. 

• Third Quarter 2008 Pro Forma Capital Additions.  The pro forma rate base 
adjustment for assets entering service in the third quarter of 2008 was supported by 
extensive, comprehensive, and specific evidence.  ComEd Init. Br. at 17-20; ComEd 
Rep. Br. at 18-21; ComEd BOE at 11-21; ComEd RBOE at 7-16.  The additions were 
properly includable in rate base. 

• Rate of Return.  An allowed rate of return on common equity of 10.65% for ComEd 
is supported by substantial evidence (including the methodology approved by the 
Order and the most recent and accurate market data in the record).  Reliance on older 
market data is not supported by the evidence and is against the manifest weight of the 
evidence.  ComEd Init. Br. at 63-65; ComEd Rep. Br. at 74-77; ComEd BOE at 27-
28; ComEd RBOE at 38-41.   

• 2005 Rate Case Expense in 2006 Test Year.  The Order’s disallowance of certain 
2005 rate case expenses included in the 2006 test year is not supported by substantial 
evidence, against the manifest weight of the evidence, and unlawfully bars recovery 
of reasonable and prudently incurred costs of service.  ComEd Init. Br. at 56-58; 
ComEd Rep. Br. at 70-71; ComEd BOE at 27; ComEd RBOE at 34. 

• Other Adjustments to Rate Base and Operating Expenses.  If the Order’s 
acceptance of each of the joint recommendations proposed by Staff and ComEd is 
changed on rehearing, then the $22.753 million removed by the Order from ComEd’s 
rate base must be restored and the adjustments to rate case and original cost audit 
expenses must be reversed.  See ComEd BOE at 23, 27.  Absent ComEd’s voluntary 
acceptance of these adjustments, which was conditioned on the acceptance of the 
joint recommendation, those provisions of the Order are unlawful, unsupported by 
substantial evidence, and contrary to the manifest weight of the evidence.   

IV. The Order Should Reflect The Status Of The Arguments 
Concerning ComEd’s Pension Contribution 

ComEd respectfully requests that the Order be clarified to reflect the status of the 

$803 million pension contribution first litigated in Docket No. 05-0597 both in this proceeding 

                                                 
2 The analogous legal issue also remains before the Appellate Court in ComEd’s appeal of the Commission’ 

decision in Commonwealth Edison Co., Docket No. 05-0597 (Order, Dec. 20, 2006).  A decision in that appeal in 
favor of ComEd on this subject would also warrant reversal of this disallowance. 

3 That $22.75 million reduction results from a $35.746 million reduction in plant in service relating to (1) 
accounting for the costs of internal software alleged to be inconsistent with AICPA Statement of Position 98-1, (2) 
other alleged accounting policy change or documentation issues not attributable to any specific issue, and (3) the 
alleged retroactive application by ComEd of AR-15 as to meters and transformers for the year 2003.  See Griffin 
Reb., Staff Ex. 15.0 Corr., 4:60-5:97.   
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and in the pending appeal from the Commission’s Order in Docket No. 05-0597.  From the 

beginning of this proceeding, ComEd preserved its claim that the pension contribution should be 

included in rate base, but also made clear that in light of the Commission’s decision on this issue 

in Docket No. 05-0597, ComEd would not actively re-litigate the issue unless and until the 

Appellate Court decided in ComEd’s favor.  McDonald Dir., ComEd Ex. 9.0, 19:399-20:402.  As 

a result, ComEd submitted schedules and data that reflected only an annual debt return of 4.75% 

on the pension contribution, as the Commission ordered in Docket No. 05-0597.  Id., 20:403-4.   

ComEd respectfully requests that the Commission make the following revision to its 

Order on this Application for Rehearing as no further evidence or hearing is required.  ComEd 

requests that a short summary of the history of this issue be added to the Order, largely for the 

benefit of the Appellate Court, and suggests the following language: 

$803 Million Pension Contribution 

In accordance with our Order in Docket No. 05-0597, ComEd did not include 
the $803 million pension contribution in rate base and instead, included an 
annual debt return on the pension contribution of 4.75%.  In this proceeding, 
ComEd did not re-litigate the merits of including the pension contribution in 
rate base.  However, ComEd has appealed the Commission’s decision in 
Docket No. 05-0597.  If the appellate court sustains ComEd’s position, 
ComEd has preserved this issue for appeal purposes in this case. 

In addition, for the purposes of preserving its argument in this case, ComEd renews its 

request that the Commission should include the $803 million pension contribution in rate base.  

See McDonald Dir., ComEd Ex. 9.0, 20:405-10. 
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CONCLUSION 

The Commission should, for these reasons, grant rehearing and, on rehearing, revise the 

Order as requested herein.  
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CERTIFICATE OF SERVICE 

I, E. Glenn Rippie, do hereby certify that a copy of the foregoing APPLICATION FOR 

REHEARING OF COMMONWEALTH EDISON COMPANY was served upon all parties on 

the attached Service List by the method so indicated this 10th day of October, 2008. 
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