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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

______________________________________________________________________

COMMONWEALTH EDISON COMPANY

Petition to determine the applicability of
Section 16-125(e) liability to events caused
by the August 23, 2007 storm front.

)
)
)
)
)

Docket No. 07-0491

______________________________________________________________________

RESPONSE OF THE STAFF OF THE ILLINOIS
COMMERCE COMMISSION TO COMMONWEALTH

EDISON COMPANY’S POST-HEARING INTIAL BRIEF

Pursuant to 83 Ill. Adm. Code 200.800 and the schedule adopted in the Notice of

Administrative Law Judge’s Ruling issued October 3, 2008, Staff of the Illinois Commerce

Commission (“Staff”), by and through its undersigned attorneys, hereby files its

response to Commonwealth Edison Company’s Post-Hearing Initial Brief filed on

September 19, 2008.

I. Introduction

On September 21, 2007, Commonwealth Edison Company (“ComEd”) filed a

Verified Petition (“Petition”) that it entitled a “Petition to determine the applicability of

Section 16-125(e) liability to events caused by the August 23, 2007 storm front.”

Petition, at 1. The Petition seeks two distinct remedies or forms of relief. First, the

Petition seeks “a determination that none of the interruptions resulting from the August

23 weather damage subjected more than 30,000 ComEd customers to a continuous

power interruption of four hours or more.” Petition, at 2. This request for relief will be

referred to in this Response as the “Legal Liability Determination Request.” In the

alternative, ComEd “requests that the Commission grant it a waiver of liability under
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Section 16-125(e)(1) as these interruptions were the result of ‘[u]npreventable damage

due to weather events or conditions.’” Id. This request for relief will be referred to in

this Response as the “Weather Waiver Request.”

At a status hearing held October 9, 2007, ComEd agreed to file supplemental

verified information in response to Staff questions on or before November 27, 2007. Tr.

at 4-5. On November 27, 2007, ComEd filed Supplemental Data that responded to

specific questions posed by Staff, which data was verified by Mr. Carl Segneri, at the

time Vice President, ComEd Service Quality Services.

On October 5, 2007, the People of the State of Illinois, by Lisa Madigan, Attorney

General of the State of Illinois (the “AG”), filed a Verified Petition to Intervene in this

proceeding. On November 15, 2007, the Village of Deerfield, through its attorneys, filed

an Appearance in this proceeding. At a status hearing held February 26, 2008, the

Administrative Law Judge (“ALJ”) accepted the agreed proposal of the parties to have

the Clerk’s Office serve notice of this proceeding on all municipalities served by ComEd.

Tr. at 11:13-16. On March 6, 2008, a Notice Of Continuance Of Hearing containing a

notice of the filing and relief sought by ComEd was served on all parties as well as the

Clerks of Municipalities served by Commonwealth Edison Company.

At a status hearing held on February 26, 2008, the parties also agreed to a

schedule that provided Staff and all intervenors a response to the Petition, cross-

responses to each other, and ComEd an opportunity to respond to everyone. Tr. 11-12.

On April 15, 2008, pursuant to the agreed-to schedule, the “AG” responded to ComEd’s

Verified Petition by filing The People of the State of Illinois’ Response to Commonwealth

Edison’s Verified Petition (“AG Response”) along with the Direct Testimony of Peter J.
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Lanzalotta (AG Ex. 1.0). The Village of Deerfield (“Deerfield”) also filed a document on

April 15, 2008, but entitled it a “Motion to Dismiss.”

Staff also filed a Response to ComEd’s Petition (“Staff’s Response”) on April 15,

2008, along with the Direct Testimony of Ronald Linkenback (ICC Staff Ex. 1.0). In its

Response to the Verified Petition, Staff concluded, as explained in the Direct Testimony

of Mr. Linkenback, that it “does not oppose ComEd’s Weather Waiver Request” based

on the prima facie showing made by ComEd. Staff Response, at 3-4; ICC Staff Ex. 1.0,

at 3.

Staff also recommended that this “proceeding be bi-furcated to address, if

necessary, the testimony and arguments of any party opposed to the Weather Waiver

Request.” Staff Response at 4. Staff explained that its recommendation for bi-furcation

would be more efficient for all parties and the Commission, and was also based upon

the fact that Section 16-125(f) of the Illinois Public Utilities Act, 220 ILCS 5/1-101 et seq.

(the “Act” or “PUA”), specifically provides that customers for whom a waiver has been

requested must be excluded in determining whether liability applies under Section 16-

125(e). Staff Response at 4-5; 220 ILCS 5/16-125(f).

On April 29, 2008, the AG filed a Cross Response to Intervenors and Staff filed a

Cross Response to the AG’s Response to ComEd’s Verified Petition. Also on April 29,

2008, in light of the Village of Deerfield’s decision to file Motion to Dismiss rather than a

Response to the Petition, ComEd filed a Motion to Set a Schedule to address the

Motion to Dismiss. On April 30, 2008, the ALJ issued a Notice of Administrative Judge’s

Ruling granting ComEd’s Motion to Set a Schedule. On May 16, 2008, ComEd filed a

Motion to Bifurcate this proceeding, agreeing with and supporting much of what Staff
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articulated in its similar recommendation to the Commission in its Response to ComEd’s

Petition.

On May 16, 2008, Staff filed its Response to the Village of Deerfield’s Motion to

Dismiss. Likewise, on May 16, 2008, ComEd filed a Response to the Motion to

Dismiss. On May 19, 2008, the AG filed a Response to the Motion to Dismiss. On June

4, 2008, the Village of Deerfield filed a Reply to Responses to Motion to Dismiss. Also

on June 4, 2008, ComEd filed a Reply to Responses to Motion to Dismiss.

At a status hearing held on June 24, 2008, following briefing and further

argument at the status hearing on the merits of the Motion to Dismiss, the ALJ denied

the Village of Deerfield’s Motion to Dismiss. Tr. 32-33. An evidentiary hearing was held

on August 13, 2008. Following the submission of evidence by ComEd, Staff and the

AG, all of which evidence was also subject to cross-examination by the parties, the ALJ

granted ComEd’s Motion and Staff’s recommendation that the Legal Liability

Determination Request be bi-furcated from the Weather Waiver Request, set a briefing

schedule for the Weather Waiver Request, and marked the record heard and taken. Tr.

at 233-34.

This Brief only addresses the Weather Waiver Request, and Staff reserves its

right to contest the Legal Liability Determination Request should it become necessary to

address that issue following resolution of the Weather Waiver Request.

II. Whether ComEd Should Be Granted A Weather Waiver

A. Section 16-125(e)

Section 16-125(e) of the PUA imposes liability for actual damages resulting from

certain power interruptions and provides, in full, as follows:
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In the event that more than 30,000 customers of an electric utility
are subjected to a continuous power interruption of 4 hours or more that
results in the transmission of power at less than 50% of the standard
voltage, or that results in the total loss of power transmission, the utility
shall be responsible for compensating customers affected by that
interruption for 4 hours or more for all actual damages, which shall not
include consequential damages, suffered as a result of the power
interruption. The utility shall also reimburse the affected municipality,
county, or other unit of local government in which the power interruption
has taken place for all emergency and contingency expenses incurred by
the unit of local government as a result of the interruption. A waiver of the
requirements of this subsection may be granted by the Commission in
instances in which the utility can show that the power interruption was a
result of any one or more of the following causes:

(1) Unpreventable damage due to weather events or conditions.

(2) Customer tampering.

(3) Unpreventable damage due to civil or international unrest or
animals.

(4) Damage to utility equipment or other actions by a party other
than the utility, its employees, agents, or contractors.

Loss of revenue and expenses incurred in complying with this subsection
may not be recovered from ratepayers.

220 ILCS 5/16-125(e). For purposes of this proceeding, the relevant provision is

Section 16-125(e)(1) which provides that the Commission may grant a waiver of the

requirements of Section 16-125(e) if “the utility can show that the power interruption was

a result of …[u]npreventable damage due to weather events or conditions.” 220 ILCS

5/16-125(e)(1).

A. Burden of Proof

Both Commission’s practice and Illinois law assign the burden of proof to a party

that seeks affirmative relief by filing a petition. See e.g. The City of Pekin, ICC Docket

No. 02-0352, 2004 Ill. PUC LEXIS 21, (Final Order, January 22, 2004) at 5, citing Bell v.

School District No. 84, 407 Ill. 406, 416-417 (1950). Thus, ComEd bears the burden of
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proof with respect to its Weather Waiver Request. This means that ComEd must carry

the burden of proof to demonstrate that the power interruptions occurring on or around

August 23, 2007, the day that a strong storm front moved through ComEd’s service

territory, were unpreventable and due to weather conditions.

While the burden of proof is often regarded as the burden of persuading the trier

of fact on each element of a claim, it is actually a two-pronged concept consisting of the

burden of producing evidence sufficient to make out a prima facie case and the burden

of persuasion. See Consolidated Communications Consultant Serv., Inc. v. Illinois Bell

Tel. Co., Docket 99-0429, 2001 Ill. PUC LEXIS 568, *12-14 (June 4, 2001) (explaining

the two-fold nature of the burden of proof)) As explained in Consolidated

Communications, while the burden of persuading the trier of fact that the necessary

elements of a claim have been proven “is assigned at the beginning of a case and does

not shift during the course of the proceeding,” “the burden of producing evidence can

shift between the parties as the case proceeds, depending on the nature of specific

evidence and the issue it addresses.” Id.

The standard for a making out a prima facie case in Illinois can generally be

stated as the requirement to provide at least some evidence on every element of the

underlying cause of action. Sherman v. Cryns, 203 Ill. 2d 264, 275 (2003) ("A plaintiff

establishes a prima facie case by proffering at least 'some evidence on every element

essential to [the plaintiff's underlying] cause of action.'"); Happel v. Mecklenburger, 101

Ill. App. 3d 107, 111 (1st Dist 1981) ("The plaintiff must have presented some evidence,

more than a scintilla, on every essential element of his cause of action.").
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Section 10-15 of the Illinois Administrative Procedure Act provides that "[u]nless

otherwise provided by law or stated in the agency's rules, the standard of proof in any

contested case hearing conducted under this Act by an agency shall be the

preponderance of the evidence." 5 ILCS 100/10-15. The Commission has previously

found that the preponderance of the evidence standard “appears to be the appropriate

standard in all contested cases[.]” Illinois Commerce Commission on its Own Motion:

Amendment of 83 Ill. Admin. Code Part 200, ICC Docket No. 92-0024, 1992 Ill. PUC

LEXIS 200 at 4, (Order, April 29, 1992). “A preponderance of the evidence is evidence

that renders a fact more likely than not.” People v. Urdiales, 225 Ill. 2d 354, 430 (2007).

C. Argument

Based on the particular evidence of record in this proceeding, Staff believes that

ComEd has made a showing sufficient to support its Section 16-125(e)(1) Weather

Waiver Request. See ICC Staff Exhibit No. 1.0 (Linkenback Direct), at 4-5. Staff,

consequently, has no basis to oppose ComEd’s Weather Waiver Request. The general

question presented by a Weather Waiver Request is whether the power interruptions for

which a waiver is sought were the result of unpreventable damage due to weather

events or conditions. While the specific facts needed to answer this question will vary

from case to case and depend on the particular circumstances of each waiver request,

Staff submits that there are several key elements that must be established in each case.

First, the design, construction and maintenance of the plant involved in the power

interruptions must be established. That is, the utility must establish that the plant

involved in the power interruptions was adequately designed, constructed and

maintained. Second, the weather events that occurred in the portions of the utility’s
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service territory experiencing power interruptions must be established. Specifically, it

must be shown that weather conditions or events occurred and exceeded the standards

to which the utility’s system was appropriately designed and built. Third, information

regarding the particular interruptions at issue must be provided to establish a causal

relationship or nexus between the weather events or conditions discussed above and

the damage to plant resulting in the power interruptions. Finally, information on the

utility’s restoration effort should be provided to establish that the restoration effort was

reasonable and did not contribute to the number of length of interruptions. See ICC

Staff Exhibit No. 1.0 (Linkenback Direct), at 7. As will be discussed in more detail

below, Staff finds the evidence provided in the instant proceeding sufficient to make the

showings discussed above.

Appendix A to ComEd’s Petition is a detailed listing of the interruptions that

occurred and for which it requests a waiver under Section 16-125(e)(1). Staff witness

Mr. Linkenback testified that using an updated Excel version of Appendix A to the

Petition provided in response to a Staff Data Request, he was able to derive the

interruptions that occurred over time from August 23, 2007, through August 29, 2007.

Based on the data contained in updated Appendix A, the first customer interruptions

began at 11:00 AM on August 23 and the last customer interruptions began at 10:49 PM

on August 28. The first restoration occurred at 11:15 AM on August 23 and the final

restoration occurred at 10:00 PM on August 29, 2007. ICC Staff Exhibit No. 1.0

(Linkenback Direct), at 4-5.

Mr. Linkenback further testified that as of 12:00 Noon on August 23, 2007,

interruptions had began for a total of 3,840 customers. Total customer interruptions
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increased from 15,565 to 293,931 between 3:00 PM and 4:00 PM on August 23. By the

end of the day on August 23, 2007, total customer interruptions were 442,554. The final

interruptions began at 10:49 PM on August 28, 2007, bringing total customer

interruptions to 639,176. Restorations began within 15 minutes of the first interruptions,

and net customer interruptions peaked at approximately 303,313 as of 8:00 PM on

August 23, 2007. Mr. Linkenback’s testimony contained a graph that illustrated the total

customers interrupted, total customers restored, and net customers interrupted over

time from the 23rd through the 29th of August, 2007, based on the updated version of

Appendix A. ICC Staff Exhibit No. 1.0 (Linkenback Direct), at 5-6. In Mr. Linkenback’s

opinion, the graph’s depiction of a sharp increase in interruptions starting at

approximately 3:00 PM on August 23 is consistent with a sudden increase in

interruptions due to severe weather. Id., at 6.

Regarding whether the above-described power interruptions were preventable,

Mr. Linkenback explained that ComEd, in its Petition and in its November 27, 2007,

supplemental filing in response to Staff’s questions, described the design, construction,

and maintenance of its electric delivery system, the specific weather events that

occurred on August 23rd and 24th, the number and causes of the service interruptions,

and other factors involving and affecting system operation and ComEd’s restoration of

service to its interrupted customers. ICC Staff Exhibit No. 1.0 (Linkenback Direct), at 7.

Mr. Linkenback relied upon ComEd’s description of its design standards and its

maintenance and tree trimming programs to determine that ComEd’s actions in this

regard appear to be satisfactory. ComEd claimed in its filing that it had performed all

necessary maintenance, including tree trimming, for its facilities involved in the
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interruptions, with no past or overdue items. ComEd provided meteorological warnings

and other data as evidence of the severity of the storms. According to the data, the

estimated winds were in excess of 80 mph in some places and a brief EF-1 tornado

(winds between 86-110 mph) occurred in DuPage County. More than 85,000 lightning

strikes were recorded in the affected areas on August 23rd and 24th. ComEd also

reported that the storms required replacement of approximately 416 poles, 513

transformers, and 109 miles of wire. ICC Staff Exhibit No. 1.0 (Linkenback Direct), at 7-

8.

Mr. Linkenback noted that the Commission’s Rule 305 adopts the National

Electrical Safety Code (“NESC”). The NESC contains minimum construction

specifications that utilities must use. In addition to the NESC, it is reasonable for the

Commission to expect ComEd to build its system to withstand the ordinary and

expected weather in its service territory. However, Mr. Linkenback opined that it would

be unreasonably difficult and expensive to build an electric distribution system that

could withstand tornados and direct lightning strikes or near misses. He noted that

winds in excess of 80 miles per hour exceed the NESC wind loading design standard

for wood distribution pole construction of approximately 60 mph (NESC C2-2002, Table

253-1, construction grade C). Based on the information that ComEd provided, Mr.

Linkenback concluded that weather conditions exceeded reasonable design standards

for distribution facilities during the storms. ICC Staff Exhibit No. 1.0 (Linkenback Direct),

at 9.

Staff witness Mr. Linkenback also examined ComEd’s restoration effort. Id. at 9-

13. Almost 640,000 customers experienced power interruptions during the August 23-
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29 time period. Notwithstanding the significant damage to ComEd system and the large

number of customers that experienced interruptions, ComEd was able to restore power

to approximately 77% of the customers within 24 hours, 91% of the customers within 48

hours, and 98% within 72 hours. Id. at 9-10. Mr. Linkenback found ComEd’s response

and achieved restoration intervals to be reasonable under the circumstances presented.

Id. at 9.

ComEd also provided specific information about the interruptions in Appendix A.1

ICC Staff Cross Ex. 4. Appendix A identifies the starting and ending date and time for

each listed outage, the region and town in which the outage occurred, the circuit (feeder

line) on which each outage occurred, the number of customers (premises) subjected to

a power interruptions for each outage, the equipment involved with each outage, and

the method used to achieve restoration of service and/or remediation of damage.

Appendix A contains 55 different descriptions of equipment involved, with the top 7

categories accounting for almost 92% of the customers experiencing power

interruptions. Staff Cross Ex. 1. ComEd witness Mr. Segnari provided a detailed

description of the top 7 categories of equipment involved, and explained how the

equipment damage described in those categories is consistent with and generally

results from storm damage. Tr. at 165:9-173:6. Mr. Segnari further testified that the

remaining 48 categories are also consistent with storm damage. Tr. at 173:7-16.

ComEd witness Mr. Segnari similarly explained that Appendix A contains 38

different types of restoration/remediation explanations or codes, with the top 11

categories accounting for roughly 96% of the customers experiencing power

1
ComEd also provided summary information indicating the outage causes of the interruptions were

weather related. ComEd Ex. 1.02, pp. 8, 24.
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interruptions. Staff Cross Ex. 2; Tr. at 173:17-174:5. ComEd witness Mr. Segnari

provided a detailed description of the top 11 categories of restoration/remediation, and

explained how the specific type of restoration/remediation described in each category is

consistent with and generally results from storm damage. Tr. at 174:6-181:13. Mr.

Segnari further testified that the remaining 27 categories are also consistent with storm

damage. Tr. at 181:13-182:11.

AG witness Mr. Lanzalotta did assert that the age of ComEd’s overhead

distribution facilities may have contributed to the damage resulting from the August 23

storm front. See AG Exhibit 1.0, p. 3; Tr. at 125-126. In Staff’s view, this assertion

does not adequately rebut the other evidence in the record demonstrating that the

power interruptions were the result of unpreventable damage due to weather events

and conditions.2 While Mr. Lanzalotta opined that the age of ComEd’s equipment was a

contributing factor to the damage inflicted upon ComEd’s facilities by the storm, he also

admitted that his opinion was not based on any direct evidence of outages being

caused by age related equipment conditions such as rotting crossarms. Tr. at 127:6-14.

Further, Mr. Lanzalotta did not identify any information or data that he contends ComEd

could or should have provided to demonstrate the role of equipment age in the damage

sustained by weather events and conditions.3 Tr. at 127:15-20. The general assertion

that older equipment will experience more damage than newer equipment, unsupported

2
Staff notes that ComEd panel witnesses Mr. Kress and Dr. Krishnasamy provided testimony rebutting

Mr. Lanzalotta’s assertion regarding the alleged contribution of equipment age to the damage sustained
from the storm front. See ComEd Ex. 3.0, pp. 1-3; ComEd Ex. 3.01, pp. 8-13.
3

If specific facts or information had been identified and such facts or information were relevant to the
issue at hand and chiefly or entirely in the possession or control of ComEd, then ComEd may have had
an obligation to come forward with such facts or information. See Consolidated Communications
Consultant Serv., Inc. v. Illinois Bell Tel. Co., Docket 99-0429, 2001 Ill. PUC LEXIS 568, *13-14 (June 4,
2001). However, since no such facts or information were identified in the instant case, the specific
burden of production principle relied upon in Consolidated Communications is not applicable in the instant
case.
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by any specific evidence of deferred maintenance or actual age related damage or

conditions, is, in Staff’s view, insufficient to rebut ComEd’s evidence showing that

weather conditions exceeding reasonable design standards actually occurred in

ComEd’s service territory and resulted in damage to ComEd equipment causing power

interruptions.4 See ICC Staff Exhibit No. 2.0 (Linkenback Cross Response), at 3-4.

Consequently, because the interruptions documented by ComEd in its

Attachment A are consistent with the August 23, 2007 storm front and the weather

conditions produced by the August 27, 2007 storm exceeded reasonable design

standards and no evidence of sub-standard maintenance was produced, Staff finds the

preponderance of the evidence supports ComEd’s claim that the power interruptions

occurring August 23-29, 2007, for which it requests a waiver, were the result of

unpreventable damage due to weather events or conditions. Staff, thus, does not

oppose ComEd’s Weather Waiver Request.

4
Staff also notes that Mr. Lanzalotta’s testimony focused on cross arms, and the total number of

interruptions identified as involving cross arms is less than 6,000. Tr. at 127:21-129:19; Staff Cross
Exhibits 1 and 4. Since the threshold for liability under Section 16-125(e) is 30,000 customers interrupted
for 4 hours or more, in no event could Mr. Lanzalotta’s claim have any meaningful impact because the
interruptions he appears to assert were not the result of unpreventable damage due to weather events or
conditions involved far less than 30,000 customers.
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III. Conclusion

WHEREFORE, for the reasons set forth above, the Staff of the Illinois Commerce

Commission respectfully states that it has no objection to the Commission granting

ComEd a Section 16-125(e)(1) weather waiver consistent with the positions articulated

above and in ICC Staff Exhibits 1.0 and 2.0 (Direct and Cross-Response Testimony of

Mr. Ron Linkenback).

Respectfully submitted,

/s/__________________________
Counsel for the Staff
of the Illinois Commerce Commission

Carmen L. Fosco
Michael J. Lannon
Office of General Counsel
Illinois Commerce Commission
160 North LaSalle St., Suite C-800
Chicago, IL 60601-3104
Phone: (312) 793-2877
Fax: (312) 793-1556
cfosco@icc.illinois.gov
mlannon@icc.illinois.gov

October 9, 2008
Counsel for the Staff of the
Illinois Commerce Commission
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