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      ) 
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ORDER REGARDING PROTECTION OF CONFIDENTIAL INFORMATION  

 

 In the course of this proceeding, the parties, their attorneys, and their experts may receive 

certain confidential information by way of documents, testimony, and answers to discovery 

requests, through informal discussions, or through another method of recording or transmitting 

information, including but not limited to, any electronic, e-mail, or other computer-related 

communication.  To protect against the inappropriate use or disclosure of such information and 

materials and to facilitate disclosure in this case, it is hereby ordered, pursuant to Sections 4-404 

and 5-108 of the Public Utilities Act (the “Act”), 220 ILCS 5/4-404, 5-108, and 83 Illinois 

Administrative (“Ill. Adm.”) Code §200.430, as follows: 

Process For Designation of Information 

1. Where any party believes in good faith that a specific document, group of 

documents, or category of documents that it will produce contain information that is entitled to 

protection as confidential under the law, that party (“Producing Party”) shall identify such 

information by marking such information “Confidential” by affixing the legend 

“CONFIDENTIAL” to every page of the document.   Any portion of correspondence, legal 
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memoranda, motion papers, pleadings and other written material which quotes or refers to the 

substance of any Confidential Information (as defined in Section 4) shall be treated as 

Confidential in accordance with the provisions of this Protective Order (“Order”), and those 

portions of such documents shall be marked in accordance with this paragraph.  In the case of 

electronic data or documents, such designation shall be made by labeling the entire CD-ROM, 

disk, or other media containing electronic data.  Each specific document so marked or specific 

information so identified will be referred to hereafter as “Confidential Information.”  Information 

so designated shall be afforded all protections given to Confidential Information set forth in this 

Order, as applicable, unless and until contrary ruling is made by the Administrative Law Judge(s) 

or the Illinois Commerce Commission (“Commission”).  Procedures relating to challenges to 

“Confidential” designations are set forth below. 

2. Where any Producing Party believes in good faith that specific information it will 

convey orally includes information that is entitled to protected treatment under the law, that 

Producing Party shall identify such information by stating that it is “Confidential” signifying that 

the Producing Party has made a legal and factual determination that Confidential Information 

will be, or has been, conveyed.  The Producing Party shall also provide written confirmation 

within three business days of such communication to all recipients that “Confidential” 

Information was conveyed and shall describe the Confidential Information provided with 

sufficient specificity to notify the recipient of what specific information is Confidential.   

3. If any party believes that Confidential Information belonging to it has been or 

may be disclosed in the course of any deposition (whether through any question, answer, 

colloquy and/or exhibit), then counsel for such party may designate the deposition, portion 

thereof, or exhibit as Confidential either orally at the time the deposition is given by stating so on 
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the record, or by written notification served on counsel for the other party within ten (10) 

business days after receipt of such deposition transcript.  All deposition testimony and exhibits 

automatically shall be treated as Confidential during this ten-day period.  After that time, only 

those portions so designated shall be treated as Confidential Information.  To the extent that 

witnesses who are not affiliated with a party to this Order will be deposed about Confidential 

Information, prior to any disclosures of Confidential Information, such witnesses shall state on 

the record that they have read this Order, have executed the required affidavit, understand this 

Order’s provisions and agree to be bound thereby. 

 4. “Confidential,” or “Confidential Information” as used herein is non-public 

information maintained by a party in confidence in the ordinary course of business, to the extent 

that it contains trade secrets, commercial information, proprietary information, or financial 

information where disclosure of such information may cause competitive harm.  It also includes 

such other categories of documents and information as are recognized as confidential under 

applicable law or by order of the Administrative Law Judges or the Commission in this Docket.  

Nothing shall be considered confidential if it has been publicly disclosed previously or lawfully 

received from other sources. 

 5. If a party inadvertently produces information that is not marked “Confidential” 

and the Producing Party subsequently notifies the recipient (and confirms in writing) that such 

information is Confidential, the receiving party will treat such information as identified by the 

Producing Party in accordance with the provisions of this Order and will use its best efforts to 

recall or retrieve any such information that has been distributed not in accordance with this 

Order.  The receiving party does not, however, waive its right under this Order to challenge 

subsequently such designation on its merits under the terms of this Order. 
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6. If a party does not agree with the Producing Party’s designation of documents and 

information as “Confidential,” that party (the “Challenging Party”) shall provide the Producing 

Party with reasonable written notice, by e-mail or by U.S. Mail, of its objection.  The written 

notice of objection shall identify the specific documents or portions thereof that are the subject of 

the challenge and the basis for the challenge.  The Producing Party and Challenging Party shall 

attempt to negotiate a satisfactory resolution of the issue in good faith.  If the Producing Party 

and Challenging Party are unable to resolve the challenge within seven (7) business days of the 

date of the challenge, and the Producing Party continues to believe that the Confidential 

Information contains information that justifies such designation, it shall so inform the 

Challenging Party and file a motion to maintain the designation in response to the Challenging 

Party’s objection(s) to the designation within seven (7) business days of receipt of the 

Challenging Party’s objection.  The motion shall provide with specificity, for each document 

and/or portion of document under challenge, the basis for seeking confidential treatment.  The 

Challenging Party shall then file any response to the motion within seven (7) business days, and 

such response shall set forth the basis for challenge or opposition to the designation.  In the event 

the matter is not resolved and the Producing Party does not timely file such a motion , the 

Challenging Party may file a notice of objection, to raise the matter with the Administrative Law 

Judge(s).  The notice of objection shall identify the documents and/or portions thereof that are 

the subject of the challenge but need not set forth reasons to support the challenge at that point  

The Producing Party, if it desires to maintain the designation, must then file a response or a 

motion within five (5) business days of the Challenging Party’s notice of objection.  The 

Producing Party’s response or motion shall provide with specificity, for each document and/or 

portion of document under challenge, the basis for seeking the designation.  The Challenging 
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Party shall then have an opportunity to respond to the Producing Party’s motion and at that time 

shall provide in such response all reasons or bases for the challenge or opposition to the 

designation.  A document marked “Confidential” shall be treated as such by all parties during the 

pendency of any challenge to such designation until the Administrative Law Judge(s) issues a 

ruling altering such designation.  Parties shall be provided an opportunity to respond in writing to 

such motion or notice. 

Use of Confidential Information 

7. Any information that has been designated as Confidential Information in 

accordance with this Order shall not be disclosed to anyone except to: 

(a) Counsel of record’s office, including attorneys, paralegals, and 

administrative staff who are assisting counsel in this litigation; 

  

(b) Any outside expert or consultant for each party who are not in the regular 

employ of any party; provided, however, that all such outside experts or 

consultant shall first have executed an Agreement to Be Bound by this 

Protective Order in the form of Exhibit A attached hereto, which 

Agreement shall remain in the possession of counsel for the party that has 

retained such outside expert or consultant; 

  

(c) With respect to any particular document designated as Confidential 

Information, any person, other than a named party, who is named on the 

face of such document as having been its author or one of its recipients, or 

who appears from other documents or testimony to have been a recipient 

of such document; 

 

(d) The Administrative Law Judge(s) involved in hearing or administering 

this proceeding, Commission officers, employees and retained experts 

(i.e., independent experts hired by the Commission), who are not subject 

to this Order, but who are governed by 220 ILCS 5/4-404 and 5/5-108); 

 

(e) Any stenographer or court reporter present in his or her official capacity at 

any hearing, deposition, or other proceeding in this case; and 

 

(f) Copy services retained to handle or reproduce Confidential Information in 

this action.  
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 8. Persons identified above shall use or disclose the Confidential Information only in 

preparation for and conduct of this proceeding, and then solely as provided in this Order, and 

shall take all reasonable precautions to keep the Confidential Information secure in accordance 

with the purposes and intent of this Order.  This includes appropriate precautions to prevent the 

authorized transfer of information in any type of electronic format.  All Confidential Information 

produced or exchanged in the course of this proceeding shall be used solely for the purpose of 

this proceeding or any appeal arising there from. 

 9. In the event that any party seeks to use or uses any Confidential Information in 

testimony, exhibits, discovery responses, cross-examination, briefs or other documents to be 

filed in this proceeding, the following shall apply: 

a) The testimony, exhibits, discovery responses, cross-examination, briefs or 

other documents containing Confidential Information shall be sealed and 

served only on the Commission and those entitled under applicable rules 

to receive service of papers in this proceeding.  This includes, but is not 

limited to, the service of documents in electronic formats (such attorneys 

may distribute Confidential Information so received as provided herein); 

 

b) the pages containing Confidential Information shall be clearly marked and 

the cover of the testimony or other documents shall indicate that 

Confidential Information is contained within the document inside.  In the 

case of electronic data or documents, such designation shall be made by 

labeling the entire CD-ROM, disk, or other media containing electronic 

data; 

 

c) all Confidential Information shall be redacted from the copies of such 

testimony, exhibits, discovery responses, briefs or other documents 

including electronic documents and e-mail that may be provided to 

individuals and their attorneys who are not granted access to Confidential 

Information pursuant to this Order; and 

 

d) when a party seeks to file a document containing Confidential 

Information, it must be filed as a proprietary electronic document through 

the Commission’s electronic filing system consistent with 83 Ill. Admin. 

Code § 200.430 such that no person outside of the Commission is allowed 

to see or access the proprietary electronic documents as stated in 83 Ill. 

Admin. Code § 200.1050(b).  All documents containing Confidential 
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Information filed with the Commission shall be withheld from inspection 

by any person not granted access to Confidential Information pursuant to 

this order, including by electronic means.  The unredacted version of the 

document that contains Confidential Information shall then be filed with 

the Commission as a proprietary electronic document pursuant to 

paragraph (c) above.  

 

10. Cross-examination involving Confidential Information shall be conducted during 

proceedings that will be closed to all those who are not allowed access to the Confidential 

Information under this Order.  The transcript of such proceedings shall be kept under seal. 

11. If at any time another court, administrative agency, person, or entity subpoenas, 

requests or orders production of Confidential Information or documents containing the same, the 

party receiving the subpoena, request, or order shall promptly notify the Producing Party of that 

fact and provide the Producing Party with an opportunity to seek appropriate remedies in order to 

adequately protect the release of any Confidential Information.   

12. When the Commission’s order in this proceeding is final and no longer subject to 

appeal, the sealed portion of the Commission’s record (paper and electronic) shall be retained 

under seal by the Commission. 

13. All persons possessing Confidential Information or copies of documents 

containing Confidential Information (including but not limited to testimony, exhibits, transcripts, 

discovery, responses, briefs, e-mails, disks) shall, within thirty (30) days after receiving a 

written, oral, or electronic request from the Producing Party and after the Commission order 

becomes final and no longer subject to appeal, return all those materials to the Producing Party 

or shall destroy the materials and certify in writing to the Producing Party that such materials 

have been destroyed, unless the receiving party is required under law to retain such materials for 

a longer period of time, in which case such materials shall be destroyed at the end of the 

proscribed time period.  However, counsel for a party may retain one copy of any such notes, 



 8 

memoranda, working paper or other records containing information obtained or derived from any 

such Confidential Information (“Retained Information”), for file record purposes.  Counsel shall 

continue to abide by the terms of this Order regarding such Retained Information.  Persons 

receiving Confidential Information shall also destroy all notes, working papers, e-mail, disks and 

computer or other network memories and other documents containing Confidential information 

and shall certify in writing to the Producing Party that such notes, working papers, documents 

and electronic records have been so destroyed within thirty (30) days after receiving a written, 

oral, or electronic request from the Producing Party to do the same.  However, a party need not 

affirmatively take steps to destroy information that is automatically stored in back-up electronic 

systems as long as such information is not otherwise retrieved by such party.   

14. This Order shall remain in effect for a period of four (4) years from its date of 

entry, unless such period is extended by Commission Order entered after a hearing upon its own 

motion or upon the motion of a party and a showing of good cause.  In the event a party seeks to 

extend this Order to retain the designation of any Confidential Information, it shall file a motion 

with the Commission prior to the then applicable expiration date of this Order in accordance with 

the Commission’s rules.  The sealed portion of the Commission's record (paper and electronic) 

shall be retained under seal by the Commission until the expiration of this Order, as the same 

may be extended in accordance with the Section.  Except as specifically provided below, upon 

expiration of this Order, all Confidential Information hereunder shall be deemed to be public 

information and may be disclosed and the Commission’s record shall be available to the public.  

Notwithstanding anything to the contrary set forth herein, in no event shall customer names, 

addresses and other personal information related to customers be disclosed and the Commission 
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and all parties hereto shall treat such information as Confidential whether or not this Order is in 

effect. 

Applicability of Order to Staff 
 

15. Commission Staff personnel (including but not limited to Commission officers, 

employees and retained experts) are governed by Sections 220 ILCS 5/4-404 and 5-108 

regarding the disclosure of confidential information or documents and are not subject to this 

Order except that (i) Staff shall be allowed to disclose Confidential Information to persons 

granted access to Confidential Information in accordance with the terms and provisions of this 

Order; (ii) notwithstanding Section 8 herein or anything else herein to the contrary, Staff may use 

Confidential Information, outside of this proceeding, in connection with its regular duties but 

will maintain such confidentiality until the expiration of this Order; and (iii) all pleadings or 

testimony by Staff shall be filed and distributed in accordance with the terms and provisions of 

this Order.   

Other Objections or Information That Are Not Covered By This Order 

 16. This Order is not intended to describe all materials to which a party may make an 

objection to production, and nothing in this Order shall prevent a party from objecting to 

discovery requests pursuant to the Commission’s Rules of Practice or, to the extent applicable, 

the Illinois Code of Civil Procedure, the Rules of the Supreme Court of Illinois, or other law, 

including, but not limited to, the relevancy, materiality, or admissibility of any information 

requested.  Likewise, nothing in this Order prevents any party from seeking review of any 

designation made by a Producing Party pursuant hereto. 
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Remedies 

 17. Each Party agrees that any violation of this Order by unauthorized disclosure of 

any Confidential Information may result in liability for damages and penalties as provided by 

law and that the Producing Party shall have the right immediately to pursue all legal and 

equitable remedies, including specific performance of the terms of this Order and compensatory 

damages for violation of this Order, provided that a showing by the receiving party that the 

information so disclosed is not entitled to confidential treatment under the law is a defense 

against any and all claims under this Order. 

 18.  Designations of information as Confidential that are not made in good faith, 

including but not limited to, blanket designations made without consideration of the nature of the 

specific information being designated, shall constitute a violation of this Order and may result in 

liability for damages 

 19. Nothing in this Order shall limit or supersede any protections applicable to 

information under state or federal law. 

Privileged Information 

20. Nothing contained in this Order shall be construed to require production of 

Confidential Information that is privileged or otherwise protected from discovery.  If a party, 

through inadvertence, produces a document or information that it believes is immune from 

discovery pursuant to the attorney-client privilege and/or the work product privilege, such 

production shall not be deemed a waiver of any privilege, and the producing party may give 

written notice to the receiving party that the document or information produced is deemed 

privileged and that return of the document or information is requested.  Upon receipt of such 

written notice, the receiving party shall immediately gather the original and all copies of the 
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document or information of which the receiving party is aware and shall immediately return the 

original and all such copies to the Producing Party.  The return of the document(s) and/or 

information to the Producing Party shall not preclude the receiving party from later moving the 

Court to compel production of the returned documents and/or information. 

 
Service of Sealed Filings Upon the Administrative Law Judges 

 21. Any party desiring review by the Administrative Law Judges of a Confidential 

document filed under seal shall serve that document upon the Administrative Law Judges via e-

mail, or, shall serve hard (paper) copies upon them. 

 

Dated this ____ day of September, 2008. 

 

       ____________________________________ 

       Administrative Law Judge 

 

 


