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Progressive Energy Group, LLC )
)
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Application for Certificate of )
Service Authority under Section 19-110 )
Of the Public Utilities Act )

REPLY IN SUPPORT OF NICOR GAS COMPANY’S
REQUEST FOR HEARING AND EXTENSION OF TIME

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) hereby submits 

to the Illinois Commerce Commission (the “Commission”) its Reply in Support of its

Request for Hearing and for Extension of Time pursuant to Sections 551.110 and 200.190 of 

the Commission’s Rules of Practice.  83 Ill. Adm. Code §§ 551.110 and 200.190.  

Progressive Energy Group, LLC (“PEG”) makes a number of claims in its Response seeking 

to avoid a hearing on the merits of its application to be certified as an Alternative Gas 

Supplier (“AGS”).  None of PEG’s claims should persuade the Commission to step away 

from its statutory responsibility to fully investigate and adjudicate PEG’s qualifications for 

AGS certification.  

I. Nicor Gas Has Made The Required Showing Under Section 551.110 Of The 
Commission’s Rules 

Nicor Gas has met each of the required showings under Section 551.110 of the 

Commission’s Rules. 83 Ill.Adm. Code § 551.110.  Nicor Gas is a party to this proceeding.  

(Order, Sept. 9, 2008).  It has standing under Section 551.110(b) to request a formal hearing.  

Nicor Gas has requested that the Commission hold a hearing in a verified filing. Most 

importantly, Nicor Gas has made a prima facie showing that one or more of the allegations 
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in PEG’s application is false or misleading.  The Commission, through the Administrative 

Law Judge (“ALJ”), now must hold a hearing on PEG’s Application.  83 Ill. Adm. Code 

§ 551.110(b). 

In its Response, PEG debates whether its Application should be considered false or 

misleading.  For example, PEG states that it did not intend to suggest that its mail dropbox, 

which it identified as “Suite 8210” in its Application, was its place of business, and that it 

expects to have a lease “shortly.”  (Response, p. 5).  PEG also takes issue with Nicor Gas’ 

allegations that PEG’s Application contains false and misleading certifications about PEG’s 

technical and managerial qualifications.  PEG’s arguments do not refute Nicor Gas’ 

allegations, however.  At most, PEG is raising questions of fact that appropriately should be 

resolved at hearing.  

In supplement to its Response, PEG submits part of a document included with the 

application of Nicor Prairie Point Energy, LLC, in Commission Docket No. 05-0814.  That 

document (“Attachment A”) was not included with PEG’s own Application for Certificate of 

Service Authority in this proceeding.  PEG appears to be using Attachment A to rebut Nicor 

Gas’ allegations regarding the technical and managerial qualifications of PEG principals.  

(Response, p. 4).  However, as further explained in Nicor Gas’ Brief on Exceptions, PEG’s 

principals were never put forward, in any certification proceeding, as individuals who could 

provide the necessary technical qualifications to satisfy AGS requirements under Section 19-110.  

(Sept. 12, 2008 Brief on Exceptions, p. 11; Exhibit C, Affidavit).  Indeed, the AGS application in 

Docket no. 05-0814 does not list either of PEG’s principals in support of the applicant’s 

technical qualifications—that application listed technical qualifications in one exhibit and 

managerial qualifications in another.  (Application, Docket 05-0814).  Yet, PEG now asks the 
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ALJ to consider the managerial qualifications identified for one of PEG’s principals as support 

for the argument that both principals are technically qualified.  (Response, p. 4).  

More importantly, PEG’s attempted introduction of new facts misses the point 

entirely.  The ALJ at this juncture only is being called upon to evaluate the prima facie 

showing contained in Nicor Gas’ Request for Hearing.  Nicor Gas submitted a Verified 

Statement in support of its Request, which contained allegations regarding PEG’s 

qualifications.  (Request for Hearing, Exhibit 1).  In deciding whether Nicor Gas has made a 

prima facie showing, the ALJ need only compare the allegations in PEG’s Application to 

those verified allegations in Nicor Gas’ Request for Hearing.  If, in this comparison, it is 

established that one or more of Nicor Gas’ allegations, when presumed to be true, shows 

that PEG’s application is false or misleading, then a hearing must be scheduled.  The 

existence of factual disputes, such as those presented by PEG, only provides support for the 

conclusion that a hearing is needed.  

II. The Commission May Not Disregard Its Own Rule

PEG argues that the Commission should disregard its own rules, claiming that Section 

19-110 of the Illinois Public Utilities Act (the “Act”), 220 ILCS 5/19-110, allows for only two 

circumstances in which the Commission may extend the time to consider an AGS application.  

(Response, p. 2).  PEG claims that Section 19-110(e)(4) allows for a 90-day extension only when 

an applicant seeks to serve an area smaller than the gas utility or when the applicant has 

proposed to put other limitations on the number of customers it will serve or the maximum 

amount of load to be served.  See Response, p. 2, citing 220 ILCS 5/19-110(e)(4).  
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The language of Section 19-110(e)(4) states that:

e) The Commission shall grant the application for a certificate of 
service authority if it makes the findings set forth in this subsection 
based on the verified application and such other information as the 
applicant may submit.

(1) That the applicant possess sufficient technical, financial, and 
managerial resources and abilities to provide the service for which 
it seeks a certificate of service authority. In determining the level 
of technical, financial, and managerial resources and abilities 
which the applicant must demonstrate, the Commission shall 
consider the characteristics, including the size and financial 
sophistication of the customers that the applicant seeks to serve, 
and shall consider whether the applicant seeks to provide gas using 
property, plant, and equipment that it owns, controls, or operates.

(2) That the applicant will comply with all applicable federal, 
State, regional, and industry rules, policies, practices, and 
procedures for the use, operation, and maintenance of the safety, 
integrity, and reliability of the gas transmission system.

(3) That the applicant will comply with such informational or 
reporting requirements as the Commission may by rule establish.

(4) That the area to be served by the applicant and any limitations 
it proposes on the number of customers or maximum amount of 
load to be served meet the provisions of Section 19-115, provided, 
that if the applicant seeks to serve an area smaller than the service 
area of a gas utility or proposes other limitations on the number of 
customers or maximum amount of load to be served, the 
Commission can extend the time for considering such a certificate 
request by up to 90 days, and can schedule hearings on such a 
request.

(5) That the applicant will comply with all other applicable laws 
and rules.

220 ILCS 5/19-110(e)(4).  Thus, paragraph (e) makes it clear that it subparagraphs (1) 

through (5), constitute the minimum showing required by the applicant.  Contrary to 

PEG, however, paragraph (e)(4) cannot be read to limit the Commission’s ability to 

extend the time for consideration when properly requested by another party to the 
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application.  Rather, Section 550.110 expressly allows such an extension, and the rule 

itself is expressly authorized by Paragraph (f) of the statute, Section 19-110(f).  

While the Commission Order in Docket 08-0220 discusses the ALJ Ruling regarding the 

validity of § 551.110, the Order does not include a Commission finding or conclusion on the 

issue.  PEG claims that the Commission “did not disagree” with the ALJ’s discussion of Section 

551.110, but the Order also does not include an express disavowal by the Commission 

invalidating its own rule .  (Response, pp. 2-3; Order, p. 17).  Nor is such a rejection implied.  

First, there is no conflict between the rule and the statute. Under Section 19-110(e)(4), 

the Commission may initiate an investigation on its own when it appears from the face of the 

Application for AGS certification that an applicant may be seeking to serve only those customers 

within a gas utility’s territory that are the most profitable.  220 ILCS 5/19-110(e)(4). Similarly, 

under Section 551.110, the Commission may look beyond the certified information provided in 

an Application when another party to the proceeding presents information, supported by 

verification, which shows that the Commission should look beyond the face of the Application.  

83 Ill. Adm. Code § 551.110.  These are distinct standards, applicable to distinct parties, with 

distinct pleading requirements with shifting burdens of proof.  There is no conflict between the 

two provisions, and § 551.110 should be read to supplement the provisions of the statute, serving 

to fill in any gaps left in addressing procedural requirements for intervening parties.  83 Ill. Adm.

Code § 551.110(b) and (c). See, e.g., Pye v. Marco, 13 Ill. App. 3d 923, 926, 301 N.E.2d 63 (4th 

Dist. 1973). 

Generally, any power exercised by an administrative agency must find its source 

within the provisions of the statute by which it is created.  Aurora East Public School v. 

Cronin, 92 Ill.App.3d 1010, 1014, 415 N.E.2d 1372, 1376 (2nd Dist. 1981).  An 



Docket No. 08-0478 6

administrative agency has only such authority as is conferred by express provision of law 

or is found, by fair implication and intendment, to be incident to and included in the 

authority expressly conferred for the purpose of carrying out and accomplishing the 

objectives for which the agency was created.  Id. In this AGS proceeding, the objectives 

of the Commission in drafting Section 551.110 are unambiguous and plainly intended to 

accomplish objective for which the Commission was created, i.e., ensuring safe and 

reliable public utility and gas service.  Section 551.110 speaks to what is required of an 

intervening party in an AGS Application, and establishes a prima facie showing akin to 

that required of the applicant under the statute.  

Second, an administrative regulation carries the same presumption of validity as a 

statute.  Minifree v. Doherty, 333 Ill. App. 3d 1086, 777 N.E.2d 510 (1st Dist. 2002).  

Therefore, the party challenging the validity of a regulation bears the burden of proving 

its invalidity.  Board of Trustees of University of Illinois vs. Illinois Education Labor 

Relations Board, 274 Ill.App.3d 145,148, 653 N.E.2d 882, 884 (1st Dist. 1995).  

Moreover, if a challenged rule or regulation’s construction is doubtful, any doubts 

will be resolved in favor of its validity.  Granite City Division of National Steel Co. v. 

Illinois Pollution Control Board, 155 Ill. 2d 149, 164-65, 613 N.E.2d 719, 726 (1993). In 

reviewing an agency’s rules and regulations, it is well-settled that a court may not 

invalidate an agency’s rule or regulation unless it is clearly arbitrary, unreasonable or 

capricious. Aurora East, 92 Ill. App. 3d at 1015, 415 N.E.2d  at 1376 (2nd Dist. 1981).  

There is no suggestion that the ALJ in Docket No. 08-0220 employed such judicial 

restraint in the Order’s discussion of conflict between Commission rule and statute.  
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Likewise, in its Response, PEG provides no analysis or rationale that would support a 

finding that the Commission Rule is arbitrary and capricious.  

WHEREFORE, for all of the reasons set forth above, Northern Illinois Gas Company 

d/b/a Nicor Gas Company, as a party to this proceeding, prays that the Commission hold 

hearings in this matter, that the time for consideration of PEG’s Application be extended to 

January 9, 2009, that the schedule established for exceptions to the Order be stricken, and for any 

other relief that the Administrative Law Judge deems just.   

Dated:  September 15, 2008

Respectfully submitted,
NORTHERN ILLINOIS GAS COMPANY
D/B/A NICOR GAS COMPANY

By:  
One of its attorneys

John E. Rooney (jrooney@sonnenschein.com)
Phillip A. Casey (pcasey@sonnenschein.com)
Stefanie R. Glover (sglover@sonnenschein.com)
SONNENSCHEIN NATH & ROSENTHAL, LLP
233 South Wacker Drive
Chicago, Illinois 60606
(312) 876-8000
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