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Q. PLEASE STATE YOUR NAME, ADDRESS AND OCCUPATION. 1 

A. My name is Barbara R. Alexander.  I use the title of Consumer Affairs Consultant, specializing in 2 

consumer protection, customer service, and universal service issues associated with utility 3 

regulation.  My address is 83 Wedgewood Dr., Winthrop, ME 04364.  I appear in this case as a 4 

witness on behalf of the Citizens Utility Board (“CUB”), Citizen Action (Illinois), and AARP 5 

(“Consumer Groups”).  These organizations described their structure and purpose in the 6 

Complaint filed in this proceeding and I will not repeat that summary here. 7 

Q. PLEASE DESCRIBE YOUR BACKGROUND AND QUALIFICATIONS FOR YOUR 8 
TESTIMONY IN THIS PROCEEDING. 9 
 10 

A. I opened my consulting practice in March 1996, after nearly ten years as the Director of the 11 

Consumer Assistance Division of the Maine Public Utilities Commission.  Prior to that 12 

employment, I was the Superintendent of the Bureau of Consumer Credit Protection with 13 

regulatory oversight responsibility for implementation of Maine’s Consumer Credit Code and 14 

other consumer credit statutes.  While at the Maine Commission, I testified as an expert witness on 15 

consumer protection, customer service and low-income issues in rate cases and other 16 

investigations before the Commission. My current consulting practice is directed to consumer 17 

protection, customer service and low-income issues in both competitive and regulated markets for 18 

essential electric, natural gas, and telephone service.  I have testified before many state regulatory 19 

commissions on behalf of state public utility consumer advocates, national and local consumer 20 

organizations, and presented testimony before State Legislatures on these matters.  My recent 21 

clients include the Pennsylvania Office of Consumer Advocate, Maryland Office of Peoples 22 

Counsel, Maine Office of Public Advocate, Colorado Office of Consumer Counsel, Vermont 23 

Department of Public Service, Illinois Citizens Utility Board, Wisconsin Citizens Utility Board, 24 
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and AARP (in Maine, Montana, District of Columbia, Maryland, Virginia, Illinois, Mississippi, 25 

and Ohio, among other states).  My publications, reports, and testimony are listed in the attached 26 

in my Curriculum Vitae, Exhibit BA-1.  My areas of expertise include state and federal consumer 27 

protection policies and programs targeted to residential customers in emerging competitive 28 

markets for the sale of electricity and natural gas.  I testified on behalf of CUB on these issues 29 

before the Illinois Commerce Commission in 2000 in a proceeding involving Nicor Gas 30 

Company’s practices and Code of Conduct in its Customer Select Program in Docket Nos. 00-31 

0620 and 00-0621.  I am also an attorney, and a graduate of the University of Michigan (1968) and 32 

the University of Maine School of Law (1976).   33 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 34 

A. The Consumer Groups filed a formal Complaint against Illinois Energy Savings Corp. d/b/a U.S. 35 

Energy Savings Corp. [“USESC”] before the Illinois Commerce Commission [“ICC” or 36 

“Commission”] in March 2008.  This complaint described a pattern of allegations against USESC 37 

as revealed in customer complaints filed with the CUB: 38 

• Slamming or changing the customer’s natural gas supplier without proper authorization 39 

or misleading the customer about the nature of the document they were signing; 40 

• Sales practices that told customers they would “save money” by signing up with 41 

USESC; 42 

• Sales practices that told customers they would not see any gas price increases if they 43 

signed up with USESC; 44 

• Sales practices in which representatives of USESC appeared to associated themselves 45 

with the natural gas utility or a state agency so that customers were led to believe that 46 
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the USESC contract was part of a government program; 47 

• Sales practices in which customers were mislead about the long term nature of the 48 

contract and the existence or size of the early termination fee; 49 

• Sales practices in which USESC took advantage and perhaps targeted non-English 50 

speaking customers, or those who were elderly and confused about the nature of the 51 

transaction; 52 

• Sales practices in which USESC presented false and misleading information on natural 53 

gas prices or the relationship of natural gas prices to other commodities, such as the 54 

price of gasoline; and 55 

• Contractual practices in which USESC charges exorbitant and unreasonable 56 

termination fees. 57 

My testimony reviews the discovery obtained from USESC to date by the Consumer Groups in 58 

this proceeding, publicly available documents, and customer complaints filed with CUB.  I 59 

evaluate this evidence in light of the complaint allegations and make findings with respect to my 60 

opinion of USESC’s sales practices and conduct as a licensed natural gas marketer.  I then make 61 

recommendations with respect to how the Commission should act in response to this evidence.  62 

My testimony reflects my analysis of marketing, sales, and contractual practices engaged in by 63 

USESC since January 2007. 64 

Q. PLEASE DESCRIBE THE CUB COMPLAINTS THAT YOU HAVE REVIEWED AND 65 
RELIED UPON IN YOUR TESTIMONY. 66 
 67 

A. CUB maintains a database of its customer contacts and complaints and can identify those 68 

complaints by supplier, in this case, USESC.  CUB’s consumer counselors make a summary of the 69 

customer’s complaint or question for each contact and create a Consumer Inquiry form in the 70 
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database to record the information.  The summary is written down and captured in the database at 71 

the time of the customer’s call or captured from the customer’s letter.  E-mail complaints and 72 

contacts are downloaded directly into the database unaltered.  The vast majority of customer 73 

contacts occur over the telephone to CUB’s toll free complaint hotline.  I rely on the “summary” 74 

which either quotes or summarizes the customer’s complaint or allegation in my testimony.  I 75 

believe that that information is highly reliable since it is gathered at the point of contact with the 76 

consumer and often includes quotations from the consumer or reflects the customer’s own words. 77 

Q. DO YOU HAVE EXPERIENCE IN THE USE OF CUSTOMER COMPLAINT 78 
INFORMATION TO GUIDE REGULATORY DECISIONS? 79 
 80 

A. Yes.  I was the Director of the Consumer Assistance Division at the Maine Public Utilities 81 

Commission from 1986-1996.  During that period I supervised the intake and resolution of 82 

customer complaints about their utility service by employees of the Division.  I implemented a 83 

complaint tracking database which I relied upon to provide testimony before the Commission 84 

concerning utility compliance with the Commission’s consumer protection regulations.  Complaint 85 

data can be valuable to spot “red flags” in terms of utility conduct and compliance with applicable 86 

regulations or it can also be valuable in determining that new regulations may be necessary to fill a 87 

gap in current policies or programs.  While the volume of complaints can be an important factor 88 

(e.g., whether the volume of complaints on a particular topic or against a particular entity is 89 

increasing or decreasing over time), even a relatively small number of complaints can provide a 90 

valuable signal because customer complaints reflect only the “tip of the iceberg”-- only a small 91 

group of customers will actually pursue their dissatisfaction or concern up the customer complaint 92 
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chain.1  As a result, customer complaints typically represent a far larger group of affected 93 

customers when the pattern revealed by the complaint data is quite plain.    94 

Q. PLEASE DESCRIBE THE CUB CUSTOMER COMPLAINT DATA WITH RESPECT TO 95 
USESC. 96 
 97 

A. I have reviewed the complaint files for 2007 and 2008 provided to me by CUB relating to USESC, 98 

all of which were also provided to USESC in the discovery phase of this proceeding.  For the 99 

purposes of my analysis, I have eliminated those complaints or contacts relating to the 100 

implementation of the 2006 settlement between CUB and USESC, such as those complaints that 101 

discuss the CUB “claim form” from the 2006 settlement or that reference contracts or marketing 102 

activities that occurred in 2006 or earlier.  I reviewed all the complaint files, but because of the 103 

large volume of CUB complaints regarding USESC during the relevant time period, I selected 104 

several representative months to determine more detailed information.  I did not have access to 105 

CUB’s searchable database, so I reviewed the files in hardcopy form.  I selected the months of 106 

May 2007, October 2007, November 2007, and January 2008.  I selected these months at random 107 

because they reflected the scope of the time during which the complaints were received.  Based on 108 

my review of all the complaints, I believe that these four months provide a fair and representative 109 

sample of the entire CUB complaint database. 110 

Q. HOW DID YOU ORGANIZE OR CATEGORIZE THE COMPLAINTS FILED AGAINST 111 
USESC IN THESE MONTHS? 112 
 113 

A. First, I identified those contacts or complaints in which the customer refers to a contract entered 114 

into in 2006 or earlier or any contact with respect to just asking a question or seeking further 115 

                                                           
1  The complaint chain or pyramid refers to customers who are adversely impacted or dissatisfied, followed by those 
who contact the seller about their concern, followed by those who attempt to pursue their concern to the seller’s supervisory 
level, followed by an even smaller group who then pursue their concern to the regulator or a consumer advocacy organization. 
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information about USESC.  With the remaining complaints, I identified those complaints in which 116 

the customer’s summary statement to CUB alleged that USESC had marketed the product at their 117 

door by claiming that the customer would “save money,” “lower bills,” “be cheaper than the 118 

current bill,” and similar phrases.  Another key category I used was to find those complaints in 119 

which the customer alleged that the person who came to the door represented him or herself as 120 

related to or sent on behalf of the utility or, in some cases, a government agency or consumer 121 

organization.  I also made note of customer complaints that described the customer as elderly, a 122 

“senior”, non-English speaking, or other descriptions relating to disabilities, illness, or lack of 123 

income, particularly when those attributes were used by the customer to explain why they did not 124 

understand the nature of the agreement at issue with USESC.  It should be noted that CUB’s 125 

complaint counselors do not routinely collect such information except insofar as it relates to what 126 

the customer offers in the complaint itself.  Finally, I noted those complaints in which the 127 

customer alleged that they had not provided a signature for the contract or that the person who 128 

signed the contract was not authorized to sign the contract.  The following chart summarizes the 129 

results of my analysis: 130 

131 
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TABLE 1 132 

CUB COMPLAINTS:  USESC 133 

 Total 
complaints 

Complaints 
Eliminated 
from 
Analysis 
(2006 and 
earlier; or 
question 
only) 

Complaints 
Analyzed 

Customer 
Told USESC 
would Save 
Money or 
Reduce Bill 

Customer 
Led to 
Believe 
USESC 
Agent 
associated 
with 
utility or 
other 
agency 

Customer 
Describes 
Vulnerable 
Condition 

Customer 
Alleges 
Unauthorized 
Switch to 
USESC; 
failure to 
properly 
identify 
nature of 
transaction 

May 2007 80 41 39 12  5 3 4 

September 
2007 

117 50 67 36 10 16 4 

October 
2007 

80 40 40 31 6 14 3 

January 
2008 

122 36 86 39 24 9 7 

 

TOTALS 399 167 232 51% 19% 18% 8% 

 134 

Q. HOW IS YOUR TESTIMONY ORGANIZED? 135 

A. First, I provide background information on USESC and its affiliated companies, as well as the 136 

certificate or licensing materials submitted by USESC and relied upon by the Commission to grant 137 

the certificate in 2003.  I also summarize the business model and contract terms used by USESC in 138 

marketing its natural gas service to residential customers in Illinois.  Second, I describe the 139 

evidence derived from USESC’s answers and materials provided in response to data requests in 140 

this proceeding, as well as the customer complaint database maintained by CUB.  I make 141 

conclusions concerning USESC’s conduct and actions in light of the main allegations put forth in 142 

the Complaint filed by the Consumer Groups.  Third, I make recommendations to the Commission 143 
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as to what actions should be undertaken in response to my findings and conclusions with respect 144 

to USESC. 145 

Q. PLEASE SUMMARIZE YOUR TESTIMONY AND RECOMMENDATIONS. 146 

A. My testimony reviews USESC’s marketing activities and contract terms offered to Illinois 147 

customers since January 2007.  I evaluated USESC’s responses to discovery materials, publicly 148 

available information, and CUB’s complaint records.  The following is a summary of my findings 149 

and recommendations:   150 

• USESC has marketed a product to Illinois customers that was known by USESC at the 151 

time of the sale was highly unlikely to result in any economic benefit to its customers.  152 

USESC marketed this product by making it appear that it would provide a benefit to 153 

customers, by portraying its own product as potentially resulting in savings or by 154 

incorrectly portraying the utility’s natural gas supply price.  USESC’s sales agents used 155 

techniques designed to make the customer think that they were related to an “official” 156 

activity, either by the utility itself or by a governmental agency and used the term 157 

“registration” to make customers think that there was an official imprimatur associated 158 

with the contract.  USESC’s agents took advantage of elderly, confused, frail, disabled, 159 

and non-English speaking household members.  There is evidence that at least some of 160 

USESC’s agents deliberately attempted to appear as a utility worker or misrepresented 161 

the connection between USESC’s price and the utility’s price for natural gas supply 162 

service.  USESC has made exorbitant profits from its marketing model and sales 163 

activities in Illinois and has charged unfair and unreasonable early termination fees 164 

when customers sought to cancel the contract.  USESC has implemented a 165 
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discriminatory policy with respect to not charging the early termination fee.  Finally, 166 

USESC does not track, monitor, or evaluate its customer complaints in order to 167 

determine patterns of violation and take corrective action.  Nor does USESC appear to 168 

have management oversight programs in place to supervise its sales agents, or if it 169 

does, it is unclear to what extent, thus allowing and contributing to the practices that 170 

have resulted in over 1,000 complaints to CUB during a 14-month period.  In my 171 

opinion, there is sufficient and credible evidence that USESC has failed to comply with 172 

the conditions set forth in the Commission’s certificate granted to USESC. 173 

• I recommend that the Commission immediately halt USESC’s right to seek new 174 

customers in Illinois by revoking its certificate of service authority.  The Commission 175 

should enjoin USESC from marketing, selling, or otherwise entering into contracts 176 

with all customers in Illinois.  This injunction should be permanent or, at a minimum, 177 

until an independent audit of USESC’s management and oversight of its marketing and 178 

sales activities has been completed and reviewed by the parties to this proceeding and 179 

the Commission can assure the public that this Company can conduct its business in 180 

Illinois in a fair and lawful manner.   181 

• I recommend that the Commission prohibit USESC from charging any early 182 

termination fees for contracts in Illinois entered into after January 1, 2007.  As a result, 183 

customers who seek to cancel their current contracts should be allowed to do so upon 184 

contacting USESC.  The Commission should work with the Consumer Groups and 185 

USESC to notify all existing customers of this right. 186 

• In addition, I recommend that the Commission pursue its rights to assess penalties on 187 
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USESC for violations of its certification and other applicable Illinois laws. 188 

PART I:  BACKGROUND ON USESC’S ORGANIZATION, SALES METHODS, AND 189 
CONTRACTS USED IN ILLINOIS 190 

 191 
Q. PLEASE DESCRIBE USESC AND HOW IT SOLICITS CUSTOMERS FOR THE SALE 192 

OF NATURAL GAS SUPPLY IN ILLINOIS. 193 
 194 

A. USESC obtained a Certificate to market natural gas supply to residential and small commercial 195 

customers of Nicor Gas, Peoples Gas Light and Coke Company (“Peoples Gas”), and North Shore 196 

Gas Company (“North Shore Gas”) on December 17, 2003 in Docket No. 03-0720.  In its 197 

application for this Certificate, USESC described Energy Savings (Illinois) Corp. (“Applicant”) as 198 

a wholly owned subsidiary of U.S. Energy Savings Corp, which is indirectly100% owned by 199 

Energy Savings Income Fund, located in Canada.  All of the Applicant’s officers and directors at 200 

the time of this filing were located in Canada or Texas and at the time of this application, USESC 201 

did not have employees in Illinois or an office in Illinois, other than a location for service of 202 

process.  USESC disclosed that Ontario Energy Savings Corp., another affiliate of Energy Savings 203 

Income Fund, would “employ staff, each of whom has more than four years demonstrated natural 204 

gas sales and operations experience” and that this affiliate would provide “sales and marketing, 205 

operations, customer service, finance and accounting, legal and regulatory services.”2  USESC also 206 

relied on its Ontario affiliate to satisfy the technical and managerial qualifications required for the 207 

Certificate.  An organizational chart was submitted with the application that showed that U.S. 208 

Energy Savings Corp. had two affiliates formed to market in Illinois and Indiana and that U.S. 209 

Energy Savings Corp. was in turn an affiliate of Ontario Energy Savings Corp.  The application 210 

does not disclose any details about the types of contracts or mode of marketing that would be 211 
                                                           
2  Application of Energy Savings (Illinois) Corp. for Certificate of Service Authority under Section 19-110 of the Public 
Utilities Act (November 17, 2003), Docket No. 03-0720, page 7. 
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employed to solicit natural gas supply service customers in Illinois.  Finally, the application also 212 

stated that it did not seek to serve customers within a geographic area that is smaller than the 213 

named gas utility service territories.   214 

Q. AS PART OF ITS APPLICATION, WHAT DID USESC PROMISE? 215 

A. The Applicant promised that it would comply with all Federal, State, regional and industry rules, 216 

practices, policies, procedures, and tariffs relating to the interstate natural gas system, provide 217 

service to residential customers as set forth in 83 Ill. Adm. Code 551.20(b), comply with any 218 

informational and reporting requirements that may be established by the Commission, and comply 219 

with all other applicable laws and regulations and Commission rules and orders, as described in 83 220 

Ill. Adm. Code 551.20(d).  USESC promised that it would retain customer authorizations and 221 

other billing records and customer requests for service for a period of not less than two years.  The 222 

Application also certified that its “…marketing materials that make statements concerning prices, 223 

terms and conditions of service contain information that adequately discloses the prices, terms and 224 

conditions of the products and services being offered and sold to the customer” and that, prior to 225 

switching a customer, “Applicant will provide the customer written information that adequately 226 

discloses in plain language the prices, terms and conditions of the products and services being 227 

offered and sold to the customer.”  Finally, the Applicant stated that it would provide itemized 228 

billing statements to its customers and, at least annually, an additional statement that “adequately 229 

discloses the average monthly prices, and the terms and conditions of the products and services 230 

sold to the customer.”3   231 

Q. PLEASE DESCRIBE HOW USESC MARKETS TO RESIDENTIAL CUSTOMERS IN 232 
                                                           
3  Both quotations in this paragraph are from the Application of Energy Savings (Illinois) Corp. for Certificate of 
Service Authority under Section 19-110 of the Public Utilities Act (November 17, 2003), Docket No. 03-0720, pages 4-5. 
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ILLINOIS AND THE TYPE OF CONTRACT THAT USESC RELIES UPON FOR ITS 233 
BUSINESS MODEL.  234 
 235 

A. USESC relies almost exclusively on door-to-door marketing to residential customers in Illinois 236 

and elsewhere.4  The Company has contracted with “agents” or “independent contractors” who 237 

market its products to both residential and small commercial customers.  The service that 238 

USESC’s agents or contractors offer to residential customers consists of long term (4 or 5 years) 239 

fixed price contracts for natural gas supply.  The contract prices have historically been 240 

significantly in excess of the natural gas supply price charged by the underlying gas utility at the 241 

time of the sale.  According to USESC, the number of Illinois customers has varied from [BEGIN 242 

PROPRIETARY] XXXXXX [END PROPRIETARY] customers at year end 2006 to an 243 

estimated [BEGIN PROPRIETARY XXXXXXX [END PROPRIETARY] customers as of 244 

May 2008.5  Of USESC’s Illinois customers, over 90% are residential customers.6   USESC’s 245 

agents or sales representatives are not paid a salary or any benefits by USESC.  Rather, they are 246 

paid commissions according to the volume of accepted contracts that are entered into and 247 

approved by the company and then sent to the utility for switching.  They also are offered 248 

significant bonuses for exceeding their sales targets and meeting various “campaign”-related sales 249 

goals established by management. USESC trains its agents directly or indirectly by hiring a 250 

contractor to provide this training function.  USESC purports to sell a product that offers “peace of 251 

                                                           
4  USESC has estimated that more than 98% of contracts with Illinois customers were obtained through door-to-door 
sales.  USESC Response to CSD 2.05. 
 
5  USESC Response to CSD 2.02.  USESC also stated that it had signed up [BEGIN PROPRIETARY] XXXXXXX 
[END PROPRIETARY] customers in 2007 and as of May 2008, [BEGIN PROPRIETARY] XXXXXX [END 
PROPRIETARY] new customers had entered into contracts with USESC. 
 
6  USESC’s response to CUB 2.22 states that [BEGIN PROPRIETARY XXXXXX [END PROPRIETARY] 
customers are commercial and [BEGIN PROPRIETARY] XXXXXX [END PROPRIETARY] are residential.  
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mind” by promising that the fixed price contract will eliminate a customer’s fears about the 252 

potential for volatile changes in natural gas prices; however, I find that this is not, in fact, how the 253 

product is often marketed.  Finally, all the USESC contracts contain an early termination penalty 254 

so that customers who discover during the term of their 4-5 year contract that they have paid 255 

significantly in excess of the price charged by the natural gas utility are unable to exit the contract 256 

without significant penalties and charges.   257 

Q. HAS THIS MARKETING METHOD AND LONG TERM FIXED PRICE CONTRACT 258 
BEEN SUCCESSFUL OR PROFITABLE? 259 
 260 

A. I believe it has.  The Energy Savings Income Fund (the “Fund”) derives its profit from the 261 

difference between the fixed price at which it sells natural gas or electricity to its customers and 262 

the fixed price at which it purchases the matching volumes from wholesale suppliers.  Since its 263 

2003 application in Illinois, the Fund has expanded its retail sales business in other U.S. and 264 

Canadian jurisdictions and now markets in Ontario, Manitoba, Quebec, British Columbia, Alberta, 265 

Illinois, Indiana, New York, and Texas.7  The Fund reported that its gross margin or profit on U.S. 266 

sales of natural gas was $38,149,000 (Cdn) in the fiscal year ending March 31, 2008, an increase 267 

of $12,000,000 (Cdn) compared to the prior fiscal year.  Earnings in 2008 increased substantially 268 

in the 2008 fiscal year and unit distributions increased 60% compared to the prior year.  The 269 

payout ratio (referring to the payout of the distribution units or dividends) after marketing 270 

expenses for the 2008 fiscal year was 84%.  According to press releases and public reports filed by 271 

Energy Savings Income Fund, the Fund performed “successfully in 2007” and provided a special 272 

distribution to its unit holders.8  The Fund reports its “annual gross margin per customer” and 273 

                                                           
7  See the homepage and accompanying reports of the Energy Savings Income Fund, www.esif.ca  
 
8  “Energy Savings Income Fund Finalizes Amount of Special Distribution,” Press Release issued by Energy Savings 
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states that this figure is $188 (Cdn) per customer for U.S. gas sales to new customers in 2008. The 274 

sales and gross margin for U.S. natural gas contracts increased 44% and 46% respectfully, in 2008 275 

compared to 2007.  This was true even though the annual report noted that the attrition rate in the 276 

U.S. markets (the rate at which customers cancelled their contract prior to fulfilling their contract 277 

term) had increased “as adverse news coverage surrounding perceived high fixed prices and 278 

aggressive independent sales contractor practices resulting in high levels of cancellations in 279 

Illinois and New York.”9  According to this report as well, they were successful in “rebuilding of 280 

the independent sales force in Illinois and New York” and added 119,000 new natural gas 281 

customers in Illinois, New York and Indiana, 8% over their announced target.10  This Report also 282 

describes the method of paying commissions to its sales agents:  60% payout upon signing the 283 

customer, an additional 30% after 60 days when the customer’s bills are starting to issue (and gas 284 

is “flowing”), and an additional 10% paid after one year.  When customers cancel their contract 285 

after the gas starting “flowing”, there is a deduction of the commission from the contractor’s 286 

future commissions.11   287 

Q. IS THERE ANYTHING UNLAWFUL ABOUT THE NOTION THAT USESC WOULD 288 
MAKE A PROFIT ON THE SALE OF A FIXED PRICE CONTRACT FOR NATURAL 289 
GAS SUPPLY? 290 
 291 

A. No.  I understand that it is lawful for a natural gas supplier to offer customers a fixed price 292 

contract for natural gas supply that would provide a profit to the supplier once the costs of the 293 

                                                                                                                                                                                                            
Income Fund, January 25, 2008. 
 
9  Annual Report, Management’s Discussion and Analysis, May 15, 2008, at 14. 
 
10  Ibid., at 16. 
 
11  Ibid. at 17. 
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underlying gas supply contract arranged by the retail marketer and its marketing costs are taken 294 

into account.   295 

Q. THEN WHAT ASPECTS OF USESC’S BUSINESS MODEL CONCERN YOU AND 296 
SHOULD BE EVALUATED IN THE CONTEXT OF THIS COMPLAINT? 297 
 298 

A. USESC’s business model carries with it significant risks, all of which are reflected in the 299 

Complaint allegations, the CUB customer complaint database, and the discovery responses that 300 

have been provided to date.  301 

• First, the contracts are 4-5 years in length12 and require the customer to make a decision about 302 

a contract offer based on information that most customers do not have or cannot easily gain 303 

access.  No natural gas utility of which I am aware provides long term price forecasts to their 304 

customers or offers 4-5 year fixed price for natural gas supply.  I have seen natural gas utilities 305 

offer fixed price programs for natural gas supply, but only for one year and certainly not four 306 

to five years.  Such an approach would require a regulatory commission to find that a gas 307 

utility’s forward or fixed price purchases for such a length of time would be prudent under the 308 

current structure of the wholesale natural gas market.  It is highly likely that a regulatory 309 

commission would find that the additional cost to obtain a fixed price over 4-5 years would be 310 

expensive and far in excess of the risks of implementing a more diverse portfolio of both short 311 

term spot market purchases with some modest longer term contracts.   As a result, the USESC 312 

business model reflects an offer to a customer with insufficient knowledge to evaluate the 313 

risks, costs or potential benefits of the offer and reflects the potential for significant mischief 314 

by a supplier who stands to gain an unreasonable profit because the supplier can assign a high 315 

                                                           
12  The customer contract has two boxes for “4 years” or “5 years” and if there is no box checked, the customer is 
presumed to have entered into a 5 year contract. 
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profit “adder” to the retail price of its product.  This risk is highlighted by sales tactics that 316 

appear to suggest that the customer will save money by entering into the fixed price contract or 317 

that suggest that natural gas prices are expected to go up significantly, all of which is intended 318 

to suggest that the customer is protecting his or her family from an expected event. 319 

• Second, the door-to-door sales model carries with it long documented13 potential for high 320 

pressure sales tactics, misleading communications, and potential for abuse in the form of 321 

misrepresenting the sales person’s identity and association.  Furthermore, door-to-door sales 322 

have the potential to prey on vulnerable customers who may not be proficient in English, who 323 

are elderly or disabled, and who may easily respond to well calculated attempts to offer a 324 

“protection” for future price increases because these are the individuals are who most likely to 325 

be in the home during a door-to-door sales call during the day.  This position of marketing 326 

strength is enhanced when the sales person attempts to give the impression that he or she is 327 

some “official” representative of the utility or a government agency and the enrollment process 328 

is designed to appear as a “registration” and not a contract. 329 

• Third, the independent contractors are incented to make contracts to obtain commissions so 330 

they are therefore subject to the obvious temptation to obtain contracts without proper 331 

authorization or obtain contracts based on misleading statements delivered in person because 332 

statements made by a sale agent carry far more weight and impact with most consumers than 333 

                                                           
13  Several natural gas marketers in other states have specialized in door-to-door sales to residential customers and have 
been the subject of investigation, fines, and license revocation, e.g., Georgia, Pennsylvania, Michigan, New Jersey, and Ohio.  
The history of the door-to-door sales technique is replete with consumer fraud and unfair sales techniques.  See, International 
Society for Krishna Consciousness v.  Lee, 505 U.S. 672, 112 S.Ct.2701, 2722, 120 L.Ed.2d 541 (1992) (Kennedy, J., 
concurring) 
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the fine print of a document that is left behind with the consumer.   334 

• Fourth, the high profits of this sales model reflect as well the significant termination penalties 335 

built into USESC’s contracts with customers so that customers are fearful of cancelling a 336 

contract when they discover they have paid far more to USESC than they would have paid to 337 

the natural gas utility for regulated gas supply service.  As a result, customers who agree to 338 

these contract terms and then find they are paying very high prices compared to those charged 339 

by the natural gas supplier cannot easily correct their mistake without significant financial 340 

penalty. 341 

• Finally, this sales model carries with it the risk that customers who complain and pursue their 342 

rights can be given special treatment, but that customers who do not pursue their rights loudly 343 

enough are required to comply with the contract terms.  Every single contract that USESC and 344 

its parent owners can continue in effect reaps significant profits.   345 

All of these risks are documented as having occurred in USESC’s Illinois operations as reflected 346 

in the evidence that I will provide in my testimony. 347 

 348 
Q. PLEASE EXPLAIN HOW USESC’S SALES AGENTS ARE PAID AND PROVIDED 349 

INCENTIVES TO SELL THE LONG TERM FIXED PRICE CONTRACTS. 350 
 351 

A. USESC does not pay its marketing agents a salary or benefits.  Rather, USESC provides a 352 

commission to its agents based on successfully enrolling customers in their long term fixed price 353 

contacts.  A fee is paid if the new customer passes the credit check conducted through Equifax and 354 

the customer is enrolled by the utility, an additional commission is paid if the customer is still 355 

active 60 days after “flowing”, and an additional amount is paid if the customer remains with 356 

USESC for each annual period of the contract.  The actual commission fees have varied over the 357 
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years, but the current fee structure is [BEGIN PROPRIETARY] XXXXXXXXXXXXX 358 

XXXXXXXXXXXXXXXXXXXXXXXXXXX [END PROPRIETARY].14  In addition to these 359 

commissions, USESC pays “bonuses” to its agents that reflect the volume of customers enrolled in 360 

the long term fixed price contracts.  The bonus amounts range from [BEGIN PROPRIETARY] 361 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 362 

[END PROPRIETARY].  Much higher commissions and incentives are paid for commercial 363 

contracts.  In addition to these commissions and bonuses, sales agents are often offered prizes in 364 

the form of trips to Las Vegas or other vacation-oriented destinations if the office meets certain 365 

campaign goals for signing up new customers.15  Clearly, the payment system incents the agents to 366 

sign new customers in order to obtain recompense for their marketing activities.  To date, USESC 367 

has refused to provide the dollar amount of commissions and bonuses paid to its Illinois sales 368 

agents.16   369 

Q. PLEASE EXPLAIN THE TERMINATION FEE STRUCTURE OF USESC’S 370 
CONTRACTS IN ILLINOIS. 371 
 372 

A. All of USESC’s contracts with residential and commercial customers in Illinois have included a 373 

significant termination or cancellation fee that would apply if the customer cancels the contract 374 

prior to the end of the 4-5 year term.  For example, in 2007, the contract required the customer to 375 

pay “liquidated damages” equal to 10 cents per therm times the remaining years or any part of a 376 

                                                           
14  USESC Response to CUB 2.51, Exhibit 2.51. 
 
15  In January 2007 U.S. Energy Savings Corp. notified the Illinois offices that “a new trip program had begun” that 
would award [BEGIN PROPRIETARY] XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXX [END PROPRIETARY]. USESC response to CSD 1.06. 
 
16  According to the Administrative Law Judge’s August 22, 2008 Ruling on CUB’s Motion to Compel Production of 
Documents, USESC is required to provide responses to CUB 2.18 (a) and (b) and CUB 2.52 by August 28, 2008. 
 



 
Consumer Groups Ex. 1.0                       19  ICC Docket No. 08-0175 

 

remaining year in the contract term times the customer’s annual usage in therms.  Based on the 377 

average residential annual usage of 1,325 therms (as reflected in the “natural gas price checker” on 378 

CUB’s website, which is based on gas usage data provided by the ICC), a termination fee of 379 

$662.50 would be charged if the customer terminated the contract after the 3-day grace period, but 380 

within the first year of a five year contract.  This early termination penalty was changed in early 381 

2008 after conversations between USESC and the ICC Staff so that the current contract in Illinois 382 

requires a maximum penalty of $75/year.17  However, during 2007, all [BEGIN 383 

PROPRIETARY] XXXXXX [END PROPRIETARY] contracts with Illinois customers 384 

contained the previous early termination penalty provision.  When asked to justify the amount of 385 

“liquidated damages” in their contracts with Illinois customers, USESC stated that it represented 386 

“lost profits” in the amount of [BEGIN PROPRIETARY] XXX [END PROPRIETARY] cents 387 

per therm.18 388 

 389 

390 

                                                           
17  USESC Response to CUB 2.49. 
 
18  USESC Response to CSD 2.32 and CUB 2.32. 
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PART II:   USESC HAS MISLED CUSTOMERS ABOUT THEIR IDENTITY, AS WELL 391 
AS THE PRICING AND OTHER TERMS OF THEIR CONTRACTS 392 

 393 
Q. PLEASE EXPLAIN THE PRICES CHARGED BY USESC FOR THEIR 4-5 YEAR FIXED 394 

PRICE CONTRACTS IN ILLINOIS. 395 
 396 

A. CUB has tracked the prices charged by all natural gas marketers for Nicor, Peoples Gas, and North 397 

Shore Gas residential customers for several years in its Gas Market Monitor tool on its website.  398 

CUB also publishes the prices charged by each natural gas marketer and the price charged by the 399 

natural gas utility.  Finally, CUB has compared the price charged by the natural gas marketer with 400 

the utility’s supply price and calculated the difference each month so that the savings or losses can 401 

be determined for each natural gas marketer’ contract or plan.  Exhibit BA-2 contains materials 402 

prepared by CUB and presented on its website.  This Exhibit includes the historical natural gas 403 

supply price charged by Nicor19, Peoples Gas, and North Shore Gas.  In addition, this Exhibit 404 

contains a chart that shows the prices charged by USESC and the impact on residential customers 405 

with an average usage compared to historical prices charged by the three gas utilities.  For 406 

example, a Nicor Gas customer who entered into a 5-year contract with USESC in August 2007 407 

has paid $437.75 more than what Nicor Gas would have charged since that time.  Of the 110 408 

active contract offers or “plans” tracked by CUB, 96 resulted in significantly higher charges (an 409 

average of $676) for Nicor Gas customers and only 18 plans resulted in very small savings (an 410 

average of $60).  There are two conclusions that are obvious from this material.  First, the prices 411 

charged by USESC are far above the prices charged by the regulated utility at the time of the sale 412 

for the natural gas supply portion of the bill.  Second, almost all of USESC plans have cost 413 

customers far in excess of the regulated utility’s natural gas supply charges.  Only very recently 414 

                                                           
19  Northern Illinois Gas Company d/b/a Nicor Gas Company. 
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have customers who entered into USESC contracts seen any savings at all.20  As a result, there is 415 

no reasonable person who could market this product in 2007 by suggesting that a customer would 416 

“save” money or that the price for natural gas supply charged by USESC was an economic benefit 417 

to residential customers.  This is not only true because of the ability to look back from today’s 418 

perspective to the 2007 period.  Rather, USESC knew when it was marketing in 2007 that its 419 

contracts had resulted in higher prices compared to the regulated natural gas utility for almost 420 

every customer in Illinois.  During 2007 it was not possible to suggest based on any factual 421 

evidence that the fixed price contract offered by USESC would provide any economic benefit to 422 

residential customers.  In 2007, Nicor charged an average natural gas supply price of 75.73 423 

cents/therm.  During that year, USESC fixed price varied from $1.190/therm in early 2007, down 424 

to $1.090 in the spring of 2007, up to $1.140/therm in the summer, and then back to $1.090 in the 425 

fall of 2007.  The highest price charged by Nicor in 2007 was 88 cents/therm in June, a month of 426 

very low natural gas usage.  The amount charged by USESC was routinely 35 cents per therm in 427 

excess of the price charged by Nicor.  The same pattern is evident for Peoples Gas and North 428 

Shore Gas prices and the impact of USESC contract prices.  During 2007, USESC knew that it 429 

was training sales agents to sell a product that has almost no chance of resulting in savings to 430 

residential customers. 431 

Q. WHAT DO SOME OF USESC’S TRAINING MATERIALS ADVISE SALES AGENTS TO 432 
TELL CUSTOMERS ABOUT NATURAL GAS PRICES IN MARKETING THEIR 4-5 433 
YEAR FIXED PRICE CONTRACTS? 434 
 435 

A. Some of the training materials turned over in discovery reveal that USESC’s sales agents are 436 

                                                           
20  It is too early to determine whether the pattern of small savings by USESC customers in 2008 compared to the Nicor 
Gas supply charge will continue through the year. 
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trained to tell customers that they will have “peace of mind”21 by purchasing natural gas supply at 437 

a fixed price.  Some of the training materials advise sales agents to tell customers that purchasing 438 

USESC’s natural gas service will avoid the “volatility” of the utility’s natural gas supply which is 439 

purchased on the “spot market.”  Sales agents are trained to give customers a document entitled, 440 

“The Benefits of a Long Term Fixed Price vs. Variable Market Price” which has a chart that 441 

shows a straight line fixed price (which is presumably intended to represent the fixed price 442 

charged by USESC) compared to a volatile line that moves primarily higher than the fixed price 443 

straight line.  The materials state, “Lock in now and protect yourself against further increases.”22  444 

USESC is unable to provide any actual basis for the “variable market price” line on this chart.23   In 445 

addition, USESC’s marketing materials shows that it has taken quotes out of context from other 446 

publications and misrepresented historical gas prices in Illinois.24  Some of USESC customer 447 

marketing materials used in Illinois state that customers have “saved millions of dollars over the 448 

terms of their agreements.”25  USESC provides misleading materials and fails to properly compare 449 

                                                           
21  USESC trains its agents to use the term “peace of mind” and when asked what this means or what agents are told to 
tell customers as to what this means, USESC stated that the focus of this presentation is supposed to inform customers about 
how to avoid volatile utility natural gas prices.  As a result, customers are led to believe that the utility natural gas price is not 
regulated, but a reflection of spot market prices. This is not correct.  Furthermore, customers are not provided accurate 
information about the particular natural gas price charged by the local utility.  See Response to CUB 2.47. 
 
22  The brochure entitled Natural Gas Fixed Price Program is provided with every contract.  See USESC Response to 
CSD 2.30 and accompanying exhibits which provide copies of the contracts and marketing brochures used by USESC in 
Illinois.   
 
23  .See USESC’s Response to CUB 2.35 and Exhibit 2.35 in which USESC claims that this chart reflects a “simple 
average of Nicor Gas, Peoples Gas and North Shore Gas gas supply prices only.” However, USESC failed to provide any 
calculations or workpapers that show the derivation of the “variable market price” in these charts.  Customers do not pay the 
average of the three utility prices in any case.   
 
24  See USESC’s Response to CUB 2.72 and Exhibit 2.72.  These articles that are quoted in some of USESC’s brochures 
do not provide any basis for USESC’s claims about natural gas price trends.  In fact, several 2007 articles discuss heating fuel 
oil prices and not natural gas prices.  Other articles even discuss the trend to lower natural gas price.   
   
25  USESC’s response to CUB 2.44 which states that these are not “Illinois specific documents and “not intended to 
support savings or benefits to Illinois customers since January 2007.” 
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the monthly variation in prices charged by utilities and the average annual price charged by 450 

utilities when selling their high priced long term contracts to customers. 451 

Q. BASED ON THE COMPLAINTS AND OTHER INFORMATION YOU HAVE 452 
ANALYZED, DO YOU BELIEVE USESC SALES AGENTS FOLLOW “OFFICIAL” 453 
TRAINING POLICIES OR THE USESC CODE OF CONDUCT?  454 
 455 

A. No. 456 

Q. DO CUSTOMERS CLAIM THAT USESC HAS MARKETED THEIR LONG TERM 457 
FIXED PRICE SERVICE AS A “SAVINGS” COMPARED TO UTILITY PRICES? 458 
 459 

A. Yes.  CUB complaints clearly document the pattern or practice of USESC’s agents selling their 460 

natural gas service as a means by which customers can save on their natural gas bills.  As 461 

described in my Table 1, USESC’s sales agents routinely inform customers that they can “save 462 

money” or “lower bills” or “lock in lower prices” in their attempt to get customers to agree to this 463 

service.  The fact that 51% of the CUB complaints that I reviewed in preparing this testimony have 464 

alleged the same “story” or “experience” with USESC sales agents is a clear indication that a 465 

pattern or practice exists in which USESC sales agents attempt to sell their product by promising 466 

benefits that are not true and that USESC knew was not true at the time these sales were 467 

consummated.  The following complaint summaries are typical of what I found in this analysis: 468 

• The rep told her [customer] she was going to save 25% of her gas bill if she 469 

qualified.  [CUB ID 61809, 10/19/2007] 470 

• She [customer] says the salesperson looked at her bill and told her, “oh, we will 471 

charge you less per month.” [CUB ID 61521, 10/11/2007; this customer uses gas 472 

for cooking only] 473 
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• Consumer states that the rep then told her that the USESC offer was $1.04 while 474 

Nicor was charging $1.18. [CUB ID 61221, 10/3/2007] 475 

• Customer states that a female rep came to her house in November and told her 476 

that…”I would be saving money by going through them like with a budget plan.” 477 

[CUB ID 64374, 1/2/2008] 478 

• The USESC agent told the customer he would pay a low price in fact he would pay 479 

less than what he was paying at the time.  [CUB ID 64421, 1/2/2008; note that the 480 

date on the complaint is “1/2/2007” but this is incorrect] 481 

• She [USESC agent] said according to the customer that “we are doing this for 482 

many people so price cannot go above Nicor’s and so Nicor cannot raise the price.” 483 

[CUB ID 61649, 10/16/2007] 484 

• Consumer signed after USESC rep told him his price for natural gas would go 485 

down. [CUB ID 61177, 10/2/2007] 486 

• Customer states she was solicited by USESC and told she could lock in at “today’s 487 

price” for 5 years.  The agent pointed out the price on her Nicor bill and told her it 488 

would be $1.14. [CUB ID 56835, 5/4/2007; at the time of this solicitation, the 489 

Nicor gas supply price was 86 cents/therm.] 490 

• The treasurer of a convent called to state that one of the convent’s sisters had signed up two accounts with USESC after rep 491 

informed her that it was 100% certain that she would save on gas and that an immediate decision was necessary.  The rep 492 

 told the sister that USESC was endorsed by the Better Business Bureau and Peoples Gas. [CUB ID 64716, 1/9/2008] 493 

 494 

 495 
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Q. ARE CUSTOMERS CONFUSED ABOUT THE IDENTITY OF USESC AND DO THE 496 
SALES AGENTS ENCOURAGE CUSTOMERS TO BELIEVE THAT THEY ARE 497 
REPRESENTING THE UTILITY OR A GOVERNMENT AGENCY? 498 
 499 

A. Yes.  Many CUB complaints reveal that customers thought that USESC sales agents were 500 

connected in some way with the natural gas utility or even a governmental agency and described 501 

behavior and statements by USESC’s sales agents that were designed to emphasize this 502 

connection.  Of those complaints I analyzed, 19% alleged that they thought the sales representative 503 

was from a utility and, in some cases, a government or consumer agency.  Some of these 504 

customers are no doubt confused about natural gas competition and the distinction between what 505 

portion of the bill is regulated or what portion is subject to competition.  However, the sales 506 

techniques used by USESC’s agents have the effect of contributing to this confusion.  The agents 507 

ask customers if they can see a natural gas bill in order to determine if they “qualify” for the 508 

program.  They then tell the customer that they are “eligible” for this program and that others in 509 

the neighborhood are “registering” for this program.  The term “registration” is used throughout 510 

the sales presentation.26  This term encourages customers to think that they are being offered an 511 

option that is associated with their regulated natural gas service.  The term “contract” is not used.   512 

Furthermore, USESC itself recommends in one training document that agents wear 513 

[BEGIN CONFIDENTIAL] XXXXXXXXXX [END CONFIDENTIAL]  I attach this 514 

document as Exhibit BA-3.  There are documents that reveal that sales agents have contributed to 515 

customer confusion about the price charged by USESC for the gas supply portion of the bill 516 

compared to the utility price for natural gas supply by pointing to the price for the entire bill from 517 

the gas utility, such as occurred in the CUB Complaint ID 61221 and ID 56835, which I quoted 518 

                                                           
26  See the sales training materials provided in response to CSD 1.05. 
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from above.  In one document provided to CUB there is a [BEGIN CONFIDENTIAL]  519 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 520 

[END CONFIDENTIAL]27  Also, one training document includes a script that states “All right, 521 

this looks fine…your account IS eligible.  Now what this means is – your account will NOT be 522 

subject to any of the upcoming price increases.”  This is misleading, because no one knows what 523 

the price of gas will be and is intended to enforce the impression that gas prices will always 524 

increase when historical data available to USESC clearly documents that natural gas prices 525 

increase and decrease during any year.  In my opinion, these documents and customer complaints 526 

that verify that this conduct actually occurred confirm my opinion that at least some of USESC’s 527 

sales agents misrepresented the nature of the agreement that was being marketed to residential 528 

customers and the nature of the entity that was marketing the agreement.  Some of USESC sales 529 

agents give the impression that the price in USESC’s contracts should be compared to the 530 

customer’s entire bill price, which is a likely development because USESC’s price is so much 531 

higher than the currently charged utility supply price at the time of the sale so it would have been 532 

difficult to explain the high price listed on USESC’s contract as compared to just the supply 533 

portion of the customer’s utility bill. 534 

The following sample of the CUB complaints I reviewed confirmed that this conduct is 535 

typical of USESC’s sales agents: 536 

• The customer called to say that she was led to believe that the company would save her money on her gas bills.  She did not 537 

want to change gas companies.  She says if she would have known that USESC was a different company she would not have 538 

                                                           
27  In Response to CUB 2.58, USESC was asked to provide the materials that it had stated in an earlier response (CUB 
2.15) had been discovered in local sales offices that did not conform to Company policy.  Exhibit 2.58 contains examples of 
those materials, including the two instances I cite in my testimony. 
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allowed the agent to process her application. [CUB ID 64430, 1/2/2008] 539 

• The customer said that at the point of sale she was told that the consumer committee brought them out to solicit.  [CUB ID 540 

64998, 1/15/2008] 541 

• Consumer thought she was signing up for a program with Peoples Gas and thought the lady at the door worked for Peoples 542 

Gas.  Ms. ____ is a senior with limited mobility so her daughter filled out her LIHEAP application for her and the intake 543 

worker at the LIHEAP agency told her daughter Ms.____ was enrolled in Choices for You with USESC and was paying a 544 

very high price per therm… [CUB ID 61130, 10/1/2007] 545 

• Consumer called on behalf of her 75-year old sister saying that a salesman from USESC was knocking on her door saying 546 

that he came from the gas company and needed to get inside the house.  [CUB ID 61964, 10/24.2007] 547 

• Customer states that rep had PG logo and ID.  [CUB ID 64768, 1/10/2008] 548 

 549 

 550 

PART III:  USESC’S SALES TACTICS HAVE RESULTED IN SLAMMING 551 
CUSTOMERS TO USESC SERVICE WITHOUT PROPER AUTHORIZATION 552 

 553 
Q. PLEASE EXPLAIN THE PROCESS THAT USESC USES TO VERIFY CUSTOMER 554 

AUTHORIZATION OF THE SIGNED CONTRACT. 555 
 556 

A. USESC uses either an internal or an external party28 to call from the customer’s telephone in their 557 

home during which the customer is asked to verify their agreement to the document.  This process 558 

is explained to customers as obtaining a “fixed price reservation code.”29  This process involves 559 

                                                           
28  USESC identified a third party verification agent in response to CUB 2.21, but that contract is dated in 2008.  Based 
on my review of the earlier provided materials I believe that USESC used its own internal call center to verify customer 
agreements by means of the “fixed price reservation code.” 
 
29  The USESC training materials provided in response to CSD 1.05 confirms that the marketer trains its agents to use the 
term “registration” and “fixed price registration code” when obtaining customer authorization to the contract.  See Section 4 of 
the training slides beginning with Bates No. USE 000051.  See also responses to CUB 2.48 and 2.50. 
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answering customer questions about the program, and there is evidence that the sales agents 560 

conducts the call and instructs the customer to just say “yes” at the appropriate time (e.g. see the 561 

Direct Testimony of Alex Zemeno, CUB Ex. 4.0).  It is not limited to strictly a verification of 562 

signature or agreement to the contractual terms.30  As a result, I believe that many customers are 563 

confused about the nature of the transaction they are entering into.  USESC’s third party 564 

verification process used to confirm a customer’s signature and agreement is part of the marketing 565 

ploy to play down the legal nature and scope of the 4-5 year fixed price contract. 566 

Q. DOES THE LANGUAGE USED BY THE SALES AGENTS ALSO CONFUSE 567 
CUSTOMERS ABOUT THE NATURE OF THE TRANSACTION? 568 
 569 

A. Yes.  Sales agents ask to see the person’s utility bill to determine if they are “eligible” and that 570 

they “[BEGIN PROPRIETARY] XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX. 571 

XXXXXX [END PROPRIETARY]”31  This type of language hides the voluntary or elective 572 

nature of the transaction and makes it appear that customers are being offered a product that is 573 

linked to regulated utility service. 574 

Q. DO CUB’S COMPLAINT FILES DOCUMENT THAT USESC’S SALES AGENTS HAVE 575 
OBTAINED CUSTOMER SIGNATURES THAT ARE NOT AUTHORIZED? 576 
 577 

A. Yes.  While USESC’s training materials emphasize the importance of obtaining the authorized 578 

customer’s signature on the contract, CUB complaint files document that USESC’s agents have 579 

either forged signatures, obtained signatures from spouses who are not listed on the customer 580 

records of the utility or have taken advantage of frail elderly, disabled, or confused customers.   581 

• Customer states that she was solicited by USESC but did not sign contract and 582 

                                                           
30  USESC Response to CSD 1.11. 
 
31  USESC Response to CUB 2.16, Bates No. USE 029493. 
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asked for additional time to consider it.  Despite this she received a letter dated 583 

2/11/08 stating that she was enrolled with USESC.  She called USESC and was told 584 

that more than likely the rep forged her signature. Despite acknowledging this 585 

however she was told that she would need to pay for 21 days of service. [CUB ID 586 

67255, 2/22/2008] 587 

• Customer states that rep told her she was not switching her supplier and that neither this nor the fact that she was switching 588 

suppliers was mentioned in the verification call.  [CUB ID 64753, 1/10/2008] 589 

• Customer says that she did not realize she had signed a contract because the sales 590 

rep that came to her door about a year ago had explained that she was just filling 591 

something out to see if she qualified for a savings program and she does not recall 592 

going through a phone verification at all. [CUB ID 64773, 1/10/2008] 593 

• Consumer says wife signed up with USESCO even though his name on account.  594 

She was told that she was currently paying $1.14 and that USESC would lock her 595 

in at this rate.  [CUB ID 64793, 1/11/2008] 596 

 597 

PART IV:  USESC HAS IMPOSED EXORBITANT AND UNREASONABLE 598 
TERMINATION FEES AND ENGAGED IN DISCRIMINATORY CONDUCT IN THE 599 
APPLICATION OF THIS CONTRACTUAL TERM IN DEALING WITH ILLINOIS 600 

CUSTOMERS WHO SEEK TO CANCEL THEIR CONTRACTS 601 
 602 

Q. IN YOUR OPINION, IS THE CANCELLATION OR TERMINATION FEE CHARGED 603 
BY USESC FAIR OR REFLECTIVE OF ACTUAL DAMAGES INCURRED BY USESC? 604 
 605 

A. No.  In my opinion, the early termination fee is designed to punish customers who discover that 606 

they have in fact paid a very high price for natural gas supply compared to their local utility.  The 607 

fee that has been in place prior to the change implemented sometime in 2008 is not reflective of 608 
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the actual costs incurred by USESC as revealed by its wholesale contracts for natural gas supply.  609 

Rather, the fee is designed to replace its lost profits on its very profitable retail sales.  USESC has 610 

not demonstrated that it has in fact lost any profits as a result of a cancellation of the contract with 611 

respect to any costs incurred by USESC with respect to its natural gas supply contracts.   612 

Q. DO MANY CUSTOMERS SEEK TO TERMINATE THEIR USESC CONTRACTS PRIOR 613 
TO THE END OF THE FIXED TERM? 614 
 615 

A. Yes.  There is a very high level of customer cancellations.  [BEGIN PROPRIETARY] XXXX 616 

XXXXXXXXXXXXXXXXXX [END PROPRIETARY]32  This level of customer cancellation 617 

rate is another reflection of the fact that customers simply do not understand or are not aware of 618 

the difference between USESC’s contract price and that charged by the local utility, a confusion 619 

that is deliberately emphasized by USESC sales agents as revealed by the CUB customer 620 

complaint data.  Further, USESC issues a notice to customers after a period of nonpayment, which 621 

states that USESC is going to “cease its supply of natural gas,” leading the customer to believe 622 

that their gas service will be terminated.  In one example provided to me by CUB, the residential 623 

customer was sent a “Service Disconnection Notice” that is similar to that used by the natural gas 624 

utility.  The past due amount was listed as “$923.81” and the total amount due as “$2,696.34.”  625 

The Notice states, “Please be advised that your account is past due and you are at risk of having 626 

your contract cancelled for non-payment.”  Additionally, if payment is not received, “USESC will 627 

cease its supply of natural gas in respect of the above-noted agreement” and “liquidated damage 628 

charges in the amount of up to $3,970.23 may be applied to your bill as a result of your breach of 629 

contract due to non-payment.”  This Notice is designed to appear similar to that used by a 630 

                                                           
32  USESC Response to CSD 2.08. 
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regulated natural gas utility and, indeed, the customer called CUB because she was in fear of 631 

losing her natural gas service.  Of course, the Notice fails to include any of the mandated customer 632 

disclosures and rights that would typically be included in a regulated utility’s Notice of 633 

Disconnection pursuant to Part 280 of the Commission’s rules.  This type of conduct is designed 634 

to frighten customers into believing that they will lose their essential natural gas service.   Second, 635 

the Notice clearly demonstrates the outrageously high early termination fees that are threatened to 636 

be charged to Illinois customers who are unable to pay their natural gas bill in full and on time. 637 

Q. HOW DOES USESC COLLECT THESE EARLY TERMINATION FEES? 638 

A. USESC bills customers for these fees either directly or through the utility billing system so that 639 

these high one-time fees are sought to be collected from customers who are likely under the 640 

impression that the utility will threaten to disconnect their utility service for nonpayment of these 641 

fees.  USESC has estimated that [BEGIN PROPRIETARY] XXXXX [END PROPRIETARY] 642 

customers were billed for these fees in 2007.33  When asked for dollar amount of termination fees 643 

billed to Illinois customers in 2007, USESC stated that “investigation continues”34 or refuses to 644 

provide this information.35   645 

Q. DOES USESC PROPERLY EXPLAIN THE EARLY TERMINATION FEE TO 646 
CUSTOMERS AT THE TIME OF THE SALE? 647 
 648 

A. No.  The amount of the early termination fee is not properly explained and glossed over when 649 

talking to the customer at the point of sale.  Sales materials given to the agents instruct the sales 650 

agent to tell the customer, “[BEGIN PROPRIETARY] XXXXXXXXXXXXXXXXXXXX 651 

                                                           
33  USESC Response to CSD 2.09. 
 
34  USESC Response to CUB 2.70. 
 
35  USESC Response to CUB 2.26. 
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[END PROPRIETARY]”36  This explanation is misleading in my opinion.   652 

Q. DOES USESC IN FACT CHARGE THE EARLY TERMINATION FEE OR PENALTY TO 653 
EVERY CUSTOMER THAT CANCELS THEIR CONTRACT PRIOR TO THE END OF 654 
THE FIXED TERM? 655 
 656 

A. No.  USESC has a “matrix” that allows its customer service representative to waive the early 657 

cancellation fee in several predetermined circumstances.  USESC has provided contradictory 658 

information about how this internal document is used.37   The waiver policy appears to apply only 659 

if a customer complains so that the contractual provision concerning early termination penalties is 660 

applied otherwise.  While USESC indicated that they were not able to identify the exact dollar 661 

amount of fees waived for Illinois customers, the Company estimates that [BEGIN 662 

PROPRIETARY] XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  [END 663 

PROPRIETARY]38  In fact, CUB has documented several cases in which customers were being 664 

charged exorbitant fees in excess of $1000.39  This has the effect of holding customers prisoner to 665 

the contract, because they cannot afford the termination fee, a particularly hurtful result when a 666 

low income or fixed income customer finds that they have entered into a contract that requires 667 

them to pay far in excess of what is being charged by their natural gas utility and which caused 668 

them to try and cancel the contract.  The Direct Testimony of Alex Zermeno, CUB Ex. 4.0, is 669 

                                                           
36  USESC Response to CUB 2.16.  This exhibit contains materials that were supposedly located by USESC managers in 
its offices in Illinois that were not supposed to be used or were outdated.  The particular quote above is located on Bates No. 
USE029492. 
 
37  USESC’s Response to CUB 2.39 which asked for information on its waiver policy for early termination fees, stated, 
“IESC would intentionally deviate from its internal policies when deemed appropriate according to the circumstances and 
unintentionally deviate in case of human error.  IESC does not track deviations.” 
 
38  USESC Response to CSD 2.12.   
 
39  See, e.g., CUB ID 64914, 1/14/2008; several commercial customers have alleged that they have been billed early 
termination fees of $4,000 and $7,000. 
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directly relevant to this point. 670 

Q. PLEASE EXPLAIN THE “MATRIX” USED BY USESC TO APPLY THE EARLY 671 
TERMINATION FEE FOR ILLINOIS CUSTOMERS. 672 
 673 

A. This document reveals that USESC has identified categories of customers for which the fee will be 674 

waived without any further investigation or approval of management when the customer calls to 675 

complain or seek to cancel the contract, such as [BEGIN PROPRIETARY] XXXXXXXX 676 

XXXXXXXXXXXXXXXXXXXXXXXXXX [END PROPRIETARY]  Other categories of 677 

customers who call to complain can obtain a [BEGIN PROPRIETARY] XXXXXXX 678 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX[END PROPRIETARY]40  USESC also 679 

acknowledges that the marketer uses the request to cancel the contract as a “retention initiative.”41  680 

USESC has not yet responded to many requests seeking additional information regarding these 681 

retention initiatives. 682 

Q. WHAT IS YOUR OPINION OF THIS “MATRIX” AND ITS USE BY USESC WITH 683 
RESPECT TO WHEN THE EARLY TERMINATION FEE IS CHARGED? 684 
 685 

A. In my opinion, USESC has discriminated in its implementation of the contractual early 686 

termination fee by attempting to avoid investigation or a high level of customer complaints by 687 

forgiving the fee when certain categories of customers call.  In addition, USESC itself does not 688 

appear to apply this policy in a uniform manner.  In several complaints submitted to CUB in 689 

November-December 2007, USESC forgave the early termination fee as a “customer service 690 

gesture,” but in another customer complaint that was similar to those in which the termination fee 691 

was “forgiven” CUB was informed that the customer would be considered in breach of the 692 

                                                           
40  USESC Response to CUB 2.27. 
 
41  USESC Response to CSD 2.12. 
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contract.42  Furthermore, the fact that certain categories of customers can avoid the termination fee 693 

by just contacting the company is not reflected in any contractual term or notice to customers.  As 694 

a result, those who would qualify for a waiver of the fee are not aware of this opportunity.  Since 695 

only a minority of any group of dissatisfied customers complain to the seller of any product, the 696 

majority of those who do not complain are treated unfairly when a seller relies on discriminatory 697 

treatment to avoid further investigation or controversy. 698 

 699 

PART V:  USESC’S DOOR TO DOOR SALES PRACTICES HAVE TARGETED 700 
VULNERABLE CUSTOMERS IN THEIR SALES PRACTICES  701 

 702 
Q. DOES USESC TARGET THE ELDERLY AND OTHER VULNERABLE CUSTOMERS IN 703 

MARKETING THEIR LONG TERM FIXED PRICE CONTRACTS? 704 
 705 

A. The door-to-door marketing method in residential neighborhoods will naturally obtain contact 706 

with customers who are home during the day.  As a result, there is a disproportionate level of 707 

contact with elderly, retired, ill, disabled, or those unemployed.  Of those customers who provided 708 

age on their contracts with USESC, [BEGIN PROPRIETARY] XXXX [END 709 

PROPRIETARY] are 65 or older,43 but this information does not reflect a systematic collection 710 

of data from customers.  Finally, I was not able to review in any detail the relationship between 711 

USESC’s marketing activities and the demographic characteristics of its customers based on any 712 

information provided by USESC because USESC refused to provide notice or other information 713 

                                                           
42  See e.g., CUB ID 63359 (11/28/07) in which the Spanish speaking customer told CUB that the Spanish speaking 
USESC rep explained to her that the plan he was offering would result in cheaper gas rates for her.  Her request to USESC to 
waive the early termination fee was denied and when the customer complained through CUB, USESC’s response stated that if 
the customer seeks to cancel, “she will be in breach of contract and may be subject to costs associated with same.”  Other CUB 
complainants at this same time were allowed to cancel without the penalty, e.g., CUB ID 63998 (12/13/2007) in which 
customer stated that he was solicited to sign up for the “PG special program.” 
 
43  USESC Response to CSD 2.03. 
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associated with denial of customer service due to credit check process, refused to provide the 714 

company’s credit policies (i.e., the criteria for “credit acceptance”), and refused to provide the 715 

number of customers denied service due to credit in Illinois.44 716 

Q. DOES USESC MARKET TO SPANISH-SPEAKING CUSTOMERS? 717 

A. Yes.  Although their training materials state that any Spanish-speaking customer who is marketed 718 

in Spanish must be provided with a Spanish language contract, the CUB complaints indicate that 719 

Spanish-speaking customers are often solicited by English speaking sales agents.  In response to 720 

discovery, USESC stated, “….several of its independent sales contractors speak both English and 721 

Spanish and that some may use Spanish to speak to residential customers. IESC does not maintain 722 

data as to which contractors may or may not speak Spanish, but makes residential sales contracts 723 

in both English and Spanish available to its independent contractors for use with both English and 724 

Spanish-speaking customer, respectively.”45 This policy suggests that USESC does not have 725 

policies in place to protect vulnerable populations against misconduct by their sales agents.   726 

Q. CAN YOU PROVIDE SOME EXAMPLES OF CUSTOMERS WHO HAVE CONTACTED 727 
CUB ABOUT USESC’S MARKETING PRACTICES AND THAT CONFIRM THAT 728 
USESC SELLS THIS EXPENSIVE CONTRACT TO CUSTOMERS WHO ARE 729 
CONFUSED, LOW INCOME, ELDERLY, AND WHO DO NOT SPEAK OR 730 
UNDERSTAND ENGLISH PROFICIENTLY? 731 
 732 

A. The CUB complaints that I have analyzed portray a number of stories in which elderly, disabled 733 

and Spanish speaking customers have contacted CUB or someone on their behalf has contacted 734 

CUB to describe how the customer was taken advantage of by USESC.  Many of these examples I 735 

have already provided reflect low income, elderly, and Spanish-speaking residents who simply did 736 

                                                           
44  USESC Response to CUB 2.64, 2.65, and 2.66. 
 
45  USESC Response to CUB 2.19. 
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not understand the contract, the price, the identity of the supplier (confusing them with their 737 

natural gas utility or being told directly that they represented the natural gas utility), and who were 738 

repeatedly told they would save money on their gas bills or that the natural gas price would 739 

increase, but that the USESC price would protect them from that certainty.  Finally, I conducted a 740 

word search of CUB’s USESC complaints (using the same file provided to USESC in discovery) 741 

and located 104 instances in which the complaint record identifies the customer as “elderly” and 742 

408 instances in which the customer is identified as a “senior.”    Over 600 instances of references 743 

to “Spanish” were identified in the database.46   744 

Q. HAVE YOU EVALUATED USESC’S CONTRACTUAL ACTIVITY BY ZIPCODE IN 745 
THE GREATER CHICAGO AREA AND, IF SO, WHAT PATTERN DOES THIS 746 
MARKETING ACTIVITY REVEAL IN TERMS OF HOUSEHOLD INCOME? 747 
 748 

A. CUB asked and obtained a listing of USESC’s contracts by zip code.  I attach Exhibit BA-4 which 749 

is a map prepared by a staff member of CUB under my direction which shows the frequency of 750 

contracts obtained by USESC by zip code in the Greater Chicago area.  The color coded zip codes 751 

reflect four categories of USESC activity, and represent primarily the service territory of Peoples 752 

Gas: 753 

Less than 500 contracts:  White 754 
 Between 500 and 999 contracts: Yellow 755 
 Between 1,000 and 1,499 contracts Green 756 
 Between 1,500 and 1,999 contracts Orange 757 
 Over 2000 contracts   Red 758 
 759 

CUB then obtained the U.S. Census (2000) demographic data for most or all of the zip 760 

codes which reflected contractual activity by USESC (i.e., those with more than 500 contracts) 761 

                                                           
46  This analysis did not eliminate duplications or those contacts or complaints prior to 2007.  Rather, I provide this 
information to emphasize the significant volume of customer contacts with CUB that reflect elderly or Spanish speaking 
customers. 
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and compared the same demographic data for a representative sample of zip codes in which there 762 

was no significant activity by USESC (i.e., those labeled White on this map).  The comparison in 763 

household income, age, race, and poverty status of the households between these two groups is 764 

startling as shown in the Table below: 765 

Table 2:  Demographic Data by Zip Codes Reflecting USESC Marketing Activity 766 

 Average Median 
Household 

Income 

Avg. Population: 
African American

Avg. Population: 
Hispanic or 

Latino 

Avg. Population: 
Supplemental 

Security Income 

Avg. 
Population: 

Income 
Below 

Poverty, Age 
65 or more 

Zip codes with 
500 or more 
contracts 

$33,591 33,469 24,265 24,010 1,131 

Zip codes with 
less than 500 
contracts 

$53,272 3,386 1,963 13,186 412 

 767 

As vividly portrayed in this information, USESC’s marketing efforts and contracts target 768 

low income neighborhoods and reflect a significantly lower level of contractual activity in upscale 769 

or more prosperous zip codes.  In my opinion, this data suggests that USESC has targeted low 770 

income and non-English speaking neighborhoods in an attempt to market their expensive product 771 

to those who may have the most significant difficulty in understanding the nature of the contract 772 

and who would be most likely to be vulnerable to claims that a product would save money on their 773 

gas bill.  This shows that USESC has marketed their expensive long term contracts to those most 774 

unable to afford their current gas bills, let alone the higher prices charged by USESC.    775 

  776 

 777 

 778 
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PART VI:  USESC DOES NOT PROPERLY MANAGE ITS SALES AND 779 
CONTRACTING PROCEDURES WITH ILLINOIS CUSTOMERS 780 

 781 
Q. PLEASE DESCRIBE HOW YOU HAVE ATTEMPTED TO UNDERSTAND HOW USESC 782 

MANAGES THEIR SALES AGENTS AND WHETHER OR HOW IT EVALUATES 783 
CUSTOMER COMPLAINTS TO ASSURE COMPLIANCE WITH ITS OWN CODE OF 784 
CONDUCT AND ILLINOIS LAW? 785 
 786 

A. CUB and Staff each issued many data requests to USESC which attempted to determine (1) 787 

USESC’s training and monitoring policies with respect to its sales agents active in Illinois; (2) 788 

how or whether USESC gathers complaint data with respect to Illinois customers; (3) how the 789 

company’s customer service representatives are trained to handle calls from Illinois customers; (4) 790 

how USESC handles allegations of misconduct or improper marketing actions by its Illinois sales 791 

agents; and (5) what internal procedures and policies are in place to supervise or monitor the sales 792 

practices of its Illinois sales agents and how this information, if gathered, is used by management 793 

to assure that customers are not misled or that contracts are entered into in a lawful manner.  In 794 

most of these areas, I have not been provided with responsive information.  The following is a 795 

summary of the information that was provided prior to August 14, 2008: 796 

• “As of May 26, 2008, Energy Savings Marketing Corp. had approximately 797 

[BEGIN PROPRIETARY] XX [END PROPRIETARY] active contractors 798 

applicable to Illinois.”47  USESC has not yet explained the identity or purpose of 799 

“Energy Savings Marketing Corp.”  Nor is this organization listed on the Energy 800 

Savings Trust website of family organizations.   801 

• USESC provided a contract between it and Telga Corp. that on its face identifies 802 

this entity as responsible for hiring and training USESC’s agents.  However, 803 

                                                           
47  USESC Response to CSD 1.03. 
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USESC has also stated that this organization does not provide any “function or 804 

service.”48   Nonetheless, this contract appears to represent USESC’s almost total 805 

reliance on third party contractors for hiring, training and supervising USESC’s 806 

sales agents.  This may represent USESC’s an attempt to provide a shield or other 807 

barrier between the certificated seller of natural gas service and the activities of its 808 

sales agents.  Furthermore, this type of contract also indicates the lack of direct 809 

management oversight of the sales agents by USESC managers and directors.   810 

• USESC does not monitor performance by attending at doors with contractors nor 811 

does USESC set quotas for contractors.49  However, USESC’s training materials 812 

reflect that sales agents are asked to set goals and objectives in terms of sales 813 

commissions and new customer contracts.   814 

• USESC states that it reviews complaints and customer feedback to take actions 815 

with respect to contractors, but has not provided any documentation or evidence in 816 

support of this statement.  With respect to questions that sought to determine the 817 

frequency in which the sales agents failed to conform to USESC’s policies, USESC 818 

provided unresponsive answers.50   819 

• USESC has provided conflicting information about how it disciplines its sales 820 

agents.  When asked how many agents were disciplined for violations, USESC 821 

                                                           
48  USESC Response to CUB 2.02, 2.03, 2.04, Exhibit No. 2.04 (contract); CUB 2.05. 
 
49  USESC Response to CSD 1.06. 
   
50  USESC Response to CSD 2.17 and 2.18.  See also follow up questions in CUB 2.53, 2.54, 2.55 re monitoring 
contractors and “possible consequences” in which USESC responded, “investigation continues.”  See CUB 2.57 re requests for 
documentation on how USESC finds that complaints are “valid” and USESC responded, “investigation continues.” 
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responded, “IESC is not in a position to determine whether there was or was not a 822 

violation of its policies.”51  However, USESC did list the frequency of disciplinary 823 

actions taken against its contractors in Illinois and the frequency of remedial 824 

training, which indicates that a significant amount of disciplinary action was 825 

undertaken by USESC’s management as a result of the 2006 CUB complaint and 826 

settlement.  However, USESC failed to provide the details with respect to how it 827 

determined these contractors did not comply with USESC’s policies.52   828 

• USESC has not provided any information on customer complaint totals filed by 829 

category or type of complaint, a necessary first step in any management’s oversight 830 

of compliance activities.  The only information concerning the frequency of 831 

customer complaints that was provided by USESC reflect customer complaints that 832 

have been escalated to third parties, such as CUB or the ICC.53  [BEGIN 833 

PROPRIETARY] [XXXXXXXXXXXXXXXXXXXX] [END 834 

PROPRIETARY]  In other words, USESC has not been able to provide any 835 

internally generated customer complaint data based on complaints filed with 836 

USESC and handled by USESC representatives.  Nonetheless, the volume of 837 

complaints documented by USESC is very high in my opinion. 838 

• USESC cannot provide any analysis conducted by its management of customer 839 

                                                           
51  USESC Response to CSD 2.21. 
 
52  USESC Response to CSD 1.07. 
 
53  USESC Response to CSD 1.07. 
.   
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complaints.54  The training and complaint handling materials provided to date do 840 

not relate to the specifics of USESC’s sales activities, but rather reflect generic 841 

training for interactions with customers who have complaints.  Nor do these 842 

materials reflect any direction given to the customer service representatives with 843 

respect to Illinois-specific regulations, laws, or policies.  When asked to explain 844 

their customer complaint handling procedures, USESC responded that the method 845 

of handling complaint depends on the nature of the complaint and that there was 846 

“no specific procedure applicable to all complaints and each individual uses their 847 

discretion in handling complaints.”55   848 

• USESC has a policy to destroy “outdated marketing materials,” but its management 849 

or head office staff has on occasion noticed documents in sales offices that “were 850 

not approved by head office.  These include Nicor or Peoples bills or other 851 

documents created by individuals without IESC’s knowledge.”56  While CUB has 852 

attempted to obtain copies of materials that USESC management has located that 853 

do not conform to its stated training and marketing policies, none of the materials 854 

provided to date reflect any documents older than February 2008.  As a result, it is 855 

not possible to determine by any means undertaken by USESC whether its sales 856 

practices in 2007 conformed to its own internal policies, let alone the requirements 857 

of Illinois law and its certificate to conduct business as a natural gas marketer. 858 

                                                           
54  USESC Response to CUB 2.24.  See also, CUB 2.29, Exhibit 2.29.   
 
55  USESC Response to CSD 2.23; no documentation provided. 
 
56  USESC Response to CUB 2.15.  USESC did not provide any information on how its management routinely reviews 
sales agent materials in their possession. 
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• USESC has refused to provide detailed information on its hiring practices and 859 

background of contractors hired in Illinois.57   860 

Q. HAVE YOU BEEN ABLE TO OBTAIN ALL THE DISCOVERY MATERIALS FROM 861 
USESC IN A TIMELY MANNER AND HOW DO YOU PROPOSE TO REFLECT THIS 862 
SITUATION IN YOUR TESTIMONY? 863 
 864 

A. I have not been able to obtain discovery responses that are complete in a timely manner.  USESC 865 

has engaged in a pattern of filing responses to data requests in which certain requests or 866 

documentation sought is either not provided in full or the response indicates “investigation 867 

continues.”  USESC has in some cases provided supplemental responses with the requested 868 

documentation, much of which then suggested important and relevant follow-up data requests to 869 

which responses have not yet been received.  For example, the responses to CUB’s Third Set of 870 

data requests are not due until September 4, 2008.  All of those questions related to vague or 871 

partial responses reflected in USESC’s responses to CUB’s Second Set of data requests.  Further, 872 

in a letter dated August 14, 2008, USESC provided documents that were directly applicable to 873 

many previously propounded data requests concerning USESC’s management and oversight of its 874 

independent sales agents and customer complaints.  The letter attached to these materials does not, 875 

however, indicate specifically to which data responses these newly produced materials relate.  876 

Furthermore, the materials suggest a lack of forthrightness in responding to data requests, thus 877 

triggering repeated follow-up requests and delay in obtaining the complete picture of USESC’s 878 

marketing activities and management of its sales agents in Illinois.  For example, after numerous 879 

requests to USESC that they document how customer complaints are handled, tracked, and 880 

evaluated, as well as information about how USESC supervises its sales agents for compliance 881 

                                                           
57  USESC Response to CUB 2.18. 
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with USESC’s own marketing policies or Illinois law, these newly produced materials describe a 882 

database maintained by USESC’s parent corporation that details, by jurisdiction, allegations of 883 

noncompliance against sales agents and a tracking system to determine the frequency and nature 884 

of such allegations and results of the Company’s investigation of these allegations.  However, 885 

none of the responses provide any of the information available from this database with respect to 886 

Illinois.  Specifically, in response to Staff data request CSD 2.06, USESC responded “USESC 887 

does not log customer contacts by category.  USESC does not know of any reasonable method to 888 

obtain this information.”  This is clearly not the case, considering the database includes a field for 889 

each entry titled “”Classification.”  It will be vital to obtain the information contained in this 890 

database concerning Illinois customers and the marketing and sales conduct of Illinois sales 891 

agents. Since I did not see these materials until CUB duplicated and mailed them to me and I was 892 

out of my office on other business engagements until August 20, there has been no opportunity to 893 

fully investigate these new materials or follow-up to obtain relevant information that is now 894 

revealed to be available in these materials in time for this testimony.  While I am comfortable with 895 

my overall recommendations based on the information I have reviewed to date, I reserve the right 896 

to supplement my findings and recommendations pursuant to any Supplemental Testimony that I 897 

am permitted to file on those data requests relating to the Motion to Compel and the decision of 898 

the ALJ issued on August 22, 2008.  The additional testimony I provide in this proceeding, 899 

whether supplemental direct or rebuttal, will of necessity reflect my analysis of other data 900 

responses that have been asked and not yet answered or that shortly will be asked (with respect to 901 

the materials attached to USESC’s August 14th letter). 902 

 903 
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PART VII:  CONCLUSION AND RECOMMENDATIONS 904 

Q. OVERALL, WHAT IS YOUR CONCLUSION WITH RESPECT TO USESC’S 905 
OBLIGATION TO MANAGE ITS SALES AND MARKETING ACTIVITIES IN 906 
ILLINOIS TO ASSURE COMPLIANCE WITH ILLINOIS LAW AND THE 907 
CONDITIONS OF ITS CERTIFICATION FROM THE COMMISSION? 908 
 909 

A. I conclude that USESC has marketed a product to Illinois customers that was known by USESC at 910 

the time of the sale was highly unlikely to result in any economic benefit to its customers.  USESC 911 

marketed this product by making it appear that it would provide a benefit to customers, by 912 

portraying its own product as potentially resulting in savings or by incorrectly portraying the 913 

utility’s natural gas supply price.  USESC’s sales agents used techniques designed to make the 914 

customer think that they were related to an “official” activity, either by the utility itself or by a 915 

governmental agency and used the term “registration” to make customers think that there was an 916 

official imprimatur associated with the contract.  USESC’s agents took advantage of elderly, 917 

confused, frail, disabled, and non-English speaking household members.  There is evidence that at 918 

least some of USESC’s agents deliberately attempted to appear as a utility worker or 919 

misrepresented the connection between USESC’s price and the utility’s price for natural gas 920 

supply service.  USESC has made exorbitant profits from its marketing model and sales activities 921 

in Illinois and has charged unfair and unreasonable early termination fees when customers sought 922 

to cancel the contract.  USESC has implemented a discriminatory policy with respect to not 923 

charging the early termination fee.  Finally, USESC does not track, monitor, or evaluate its 924 

customer complaints in order to determine patterns of violation and take corrective action.  Nor 925 

has USESC documented how or even if it has management oversight programs in place to 926 

supervise its sales agents, thus allowing and contributing to the practices that have resulted in over 927 

1,000 complaints to CUB during a 14-month period.  In my opinion, there is sufficient and 928 
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credible evidence that USESC has failed to comply with the conditions set forth in the 929 

Commission’s certificate granted to USESC. 930 

Q. IN LIGHT OF YOUR FINDINGS AND CONCLUSIONS, WHAT ACTIONS DO YOU 931 
RECOMMEND THAT THE COMMISSION TAKE WITH RESPECT TO USESC’S 932 
ACTIVITIES IN ILLINOIS? 933 
 934 

A. I recommend that the Commission immediately halt USESC’s right to seek new customers in 935 

Illinois by revoking its certificate of service authority.  The Commission should enjoin USESC 936 

from marketing, selling, or otherwise entering into contracts with all customers in Illinois.  This 937 

injunction should be permanent or, at a minimum, until an independent audit of USESC’s 938 

management and oversight of its marketing and sales activities has been completed and reviewed 939 

by the parties to this proceeding and the Commission can assure the public that this Company can 940 

conduct its business in Illinois in a fair and lawful manner.   941 

Q. WHAT ABOUT CURRENT CUSTOMERS OF USESC? 942 

A. I recommend that the Commission prohibit USESC from charging any early termination fees for 943 

its contracts in Illinois that were entered into after January 1, 2007.  As a result, customers who 944 

seek to cancel their current contracts should be allowed to do so upon contacting USESC.  The 945 

Commission should work with the Consumer Groups and USESC to notify all existing customers 946 

of this right. 947 

Q. DO YOU HAVE FURTHER RECOMMENDATIONS? 948 

A. Yes.  I recommend that the Commission pursue its rights to assess penalties on USESC for 949 

violations of its certification and other applicable Illinois laws. 950 

Q. DOES THIS COMPLETE YOUR TESTIMONY? 951 

A. This completes my testimony at this time based on the materials and information that I have been 952 
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able to review in this proceeding.  I reserve the right to file Supplemental Testimony where 953 

allowed and to pursue the investigation and conclusions with respect to materials not yet provided 954 

by USESC in response to outstanding data requests and any data requests that will be issued in 955 

response to the materials submitted with the August 14, 2008 letter from USESC. 956 

 957 


