
STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Citizens Utility Board, Citizen Action/ ) 
Illinois and AARP    ) 
      ) 

vs.    ) 
      ) No.  08-0175 
Illinois Energy Savings Corp.,   ) 
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
Complaint as to marketing practices ) 
in Chicago, Illinois    ) 
 
 

CITIZENS UTILITY BOARD’S MOTION TO  
COMPEL PRODUCTION OF DOCUMENTS  

AND REQUEST FOR LEAVE TO FILE  
SUPPLEMENTAL DIRECT TESTIMONY 

 
NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby requests, pursuant to 83 Illinois Administrative Code Section 200.190, Section 

200.370, Section 200.410(b), and Section 200.500(d) that the Administrative Law Judge compel 

Illinois Energy Savings Corp. d/b/a U.S. Energy Savings Corp. (“USESC” or the “Company”) to 

provide the information requested by CUB in Data Requests CUB 2.18, 2.52, and 2.59 (see 

attached Exhibit 3).  CUB has repeatedly attempted to informally resolve the discovery dispute at 

issue in this Motion to no avail.  In addition to several phone conversations, CUB emailed 

counsel for the Company on August 4, 2008, (see attached Exhibit 4), in which CUB identified 

several of USESC’s responses to which CUB believed USESC inappropriately objected, and 

CUB inquired about several responses that had not yet been provided.  Despite several 

subsequent requests via phone and email for production of the requested documents, USESC still 

has objected to and/or not responded to several of the requests identified in the August 4th email.  

Consequently, CUB requests the ALJ to direct USESC to respond to the questions identified 
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herein.  If the ALJ directs the Company to respond to the requests at issue in this Motion, CUB 

requests that such response be required to be provided no later than August 22, 2008, so that 

CUB may incorporate the information into its direct testimony and the schedule established by 

the ALJ in this matter not be disturbed.  In the event such responses are not received by August 

22, 2008, CUB also requests that, pursuant to the ALJ’s ruling on this Motion, CUB be given 

leave to file, and the schedule be altered to accommodate the filing of, supplemental direct 

testimony to address any issues raised in the discovery responses that CUB could not raise in its 

direct testimony due to USESC’s unreasonable delay in responding.  In support of CUB’s 

Motion, we state the following.  

1. The Staff of the Illinois Commerce Commission (“Staff”) served its first discovery 

request upon USESC on May 9, 2008. 

2. CUB served its first data request upon USESC on May 13, 2008. 

3. According to Section 200.410(b) of the Commission’s Rules of Practice (“Rules”), 

USESC’s responses to Staff’s request were due on June 6, 2008, and to CUB’s request on 

June 10, 2008.  As of June 6, 2008, the Company had not responded to any of Staff’s or 

CUB’s requests. 

4. The Company filed a Motion for Extension of Time to Respond to Data Requests by ICC 

Staff and CUB/Citizen Action/AARP (“Motion for Extension”) on June 6, 2008, the day 

responses to Staff’s requests were due under the Rules.  Both Staff and CUB filed 

responses to the Motion for Extension on June 16, 2008, recommending denial of the 

Motion for Extension and requesting that the Company be required to provide responses 

immediately.  See CUB Response to Motion for Extension at 1-2; Staff Response to 

Motion for Extension at 6-7.  The Company replied on June 16, 2008. 
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5. On June 19, 2008, the ALJ granted in part and denied in part USESC’s Motion for 

Extension, directing the Company to provide responses to much of CUB’s and Staff’s 

requests by June 23, 2008, and only granting an extension for those requests that “require 

a greater degree of historical data analysis, aggregation and manipulation.”  ALJ Ruling 

on Motion for Extension at 4 (June 19, 2008).  In his Ruling, the ALJ made clear that  

US should not infer from this Ruling, however, that additional 
time, after July 1, will also be granted, or that it will be allotted 
more than four weeks to answer any subsequent data manipulation 
DRs propounded by other parties.  To the contrary, US should 
deploy the additional resources needed to meet the four-week 
requirement.   
 

Id.   
 

6. USESC responded to CUB’s first data request on June 20, 2008, answering with some 

substantive responses, including narrative descriptions and attached documents, and also 

with nine answers consisting of the phrase “Investigation continues.”  See attached 

Exhibit 1, USESC’s Response to CUB’s First Data Request. 

7. CUB served its second data request upon USESC on June 30, 2008, with responses 

requested by July 21, 2008, but no later than July 28, 2008, the latter of which represents 

the 28 days allowed by the Rules. 

8. On Friday, July 25, 2008, one business day before its responses to CUB’s second set 

were due pursuant to the Rules, USESC attempted to contact CUB by phone and email 

with a question regarding two of CUB’s requests in its second discovery request to the 

Company. 

9. On Monday, July 28, 2008, the day USESC’s responses were due to CUB, USESC and 

CUB had a phone conversation regarding USESC’s question, which was followed-up by 

an email from CUB to USESC on July 28, 2008.  See Attached Exhibit 2, CUB’s July 28, 
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2008 email to USESC.  In CUB’s email to USESC, CUB requested that the Company 

serve us with responses to all data requests it had completed, as requested in the 

instructions within CUB’s data request, rather than wait until the issue regarding two of 

CUB’s requests was resolved.   

10. On July 29, 2008, one day after the 28 days allowed by the Rules, USESC served CUB 

with its response to CUB’s second data request, which was comprised of both narrative 

responses and attached documents.  Of the 77 data requests, the Company responded to 

12 with the phrase “Investigation continues.”  See attached Exhibit 3, USESC’s Response 

to CUB’s Second Set of Data Request. 

11. After reviewing USESC’s responses to CUB’s second request, CUB contacted the 

Company on August 4, 2008 regarding the status of the responses that stated 

“Investigation continues” from both the first and second set of data request responses.  

Additionally, CUB requested that the Company reconsider its objections to several data 

requests in our second set.  On the same day, CUB sent an email to USESC’s counsel 

summarizing the phone conversation, and requesting additional information regarding 

certain other USESC’s responses.  See attached Exhibit 4, CUB’s August 4, 2008 email 

to Ethan Hayward. 

12. Although on the August 4, 2008 phone conversation USESC’s counsel verbally promised 

that it would deliver supplemental responses to CUB no later than the morning of 

Wednesday, August 6, 2008, CUB did not receive the documents until mid-afternoon on 

Thursday, August 7, 2008 (the responses are mistakenly dated August 8, 2008). 

13. In responding to CUB’s second data request, the Company objected to and did not further 

respond to several data requests inquiring about the Company’s hiring and recruiting 
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practices for independent contractors, or the independent contractors’ length of service, 

qualifications, and incentive compensation.   

14. CUB requested the following information regarding USESC’s independent contractors: 

CUB 2.18: Refer to USESC’s response to CSD 1.03: With regard to the 90 
active contractors used by U.S. Energy Savings in Illinois, provide the 
following information: 

a.  The number of contractors whose length of service was less than 
30 days, between 31 days and 60 days, between 61 days and 90 
days, between 91-120 days, and in excess of 120 days. 

b.  Provide the resume or other documents in possession of U.S. 
Energy for each of these independent contractors showing the 
qualifications, background, and other pertinent information relating 
to U.S. Energy’s decision to enter into an agreement with the 
contractor. [To the extent that this information is too burdensome 
to produce, indicate the location of this information and state when 
such information will be provided for inspection and review in 
U.S. Energy’s Illinois office.] 

 
CUB 2.52 Provide the total dollar amount, and the amount per contractor, of 

bonuses provided to Illinois contractors for each month of 2007 and 2008 
to date. 

 
CUB 2.59 Refer to the Company’s Exhibit IESC 1.06:  Provide the total 

dollar amount of all incentive provided to Illinois contractors in 2007 and 
2008 to date.  Include the value of any free trips or other in kind gifts with 
a value of over $50. 

 
No supplemental responses were provided for these requests and the Company continues 

to maintain its objection to these requests. 

15. The Company objected to each request as “overly broad and not reasonably calculated to 

lead to the discovery of admissible evidence.”  Specifically, in reference to CUB 2.18, the 

Company claimed this objection was appropriate, “because there is no allegation in the 

Complaint that any violation of the Public Utilities Act occurred as a result of IESC’s 

hiring or recruiting practices, the length of service of its independent contractors, or it 

independent contractors’ prior employment or qualifications.”  With regard to CUB 2.52, 

USESC referred to its objection to CUB 2.51, which stated the following: “the amounts 
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of remuneration paid to IESC’s independent contractors is irrelevant and has no bearing 

on the allegations in the Complaint that claiming violations of the Public Utilities Act.”  

Regarding CUB 2.59, the Company objected that “the dollar value of incentives awarded 

to IESC’s independent contractors is irrelevant and has no bearing on the allegations in 

the Complaint claiming violations of the Public Utilities Act.”  See Exhibit 3, USESC’s 

Response to CUB’s Second Set of Data Request. 

16. In its August 4, 2008 email to USESC’s counsel, CUB requested that the Company 

reconsider its objection and provide further response to CUB 2.18, 2.52 and 2.59.  

USESC counsel responded with an email on August 7, 2008.  With regard to CUB 2.18, 

Counsel for USESC responded that he fails “to see how contractors’ length of service 

related to the instances of misconduct alleged in paragraph 19 of the complaint.”  With 

respect to CUB 2.52 and 259, counsel stated that he fails “to see the correlation between 

bonus and incentives and the instances of contractor misconduct alleged in the 

complaint.”  See Exhibit 5, Ethan Hayward’s August 7, 2008 email to CUB. 

17. In an August 8, 2008 email, CUB responded to USESC’s counsel that we believe “we 

have the right to explore how the Company oversees and manages its contractors, all of 

whom purport to represent the company in their interactions with consumers.  That 

includes their qualifications for the work, the level of their training, and their method of 

compensation, all of which are relevant to the environment in which these sales contracts 

were obtained.  These matters are relevant to the Company’s oversight and management 

of its workforce, since it is our opinion that the Company is responsible for the actions of 

its agents.”  See Exhibit 6, CUB’s August 8, 2008 email to Ethan Hayward.  CUB has not 

yet received a response from counsel regarding this email. 
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18. In order to effectively prepare our direct case, it is imperative that CUB receive 

substantive responses to requests regarding the remuneration and incentives paid to 

independent sales contractors, as well as their qualifications, training and length of 

service.  We believe this information is essential to demonstrate the existence of (or lack 

of) the Company’s managerial competence, as well as to show other fraudulent and 

deceptive business practices, as alleged in Counts IV, V, and VIII of the Complaint.  

19. CUB maintains that USESC’s managerial competence is directly at issue in this 

Complaint proceeding, as demonstrated by Count IV of the Complaint: 

25. USESC has violated the Alternative Gas Supplier Law, 220 ILCS 5/19-
100 et seq. as a result of: 
a. USESC’s continuing and fraudulent business practices violate its 

obligation under 220 ILCS 5/19-115(b)(2) and 220 ILCS 
5/110(e)(1) to maintain sufficient managerial resources and 
abilities to serve its customers. 

 
20. USESC had a full four weeks to object to these requests, but as with its response to 

CUB’s first request, it waited until after the discovery was due under the Commission’s 

Rules to notify CUB of its intent not to answer these requests.  While USESC is welcome 

to object to the relevance of any evidence introduced in this proceeding by making the 

appropriate motion or objecting at the evidentiary hearing, it is clear that the information 

requested by CUB is germane to the allegations in the Complaint and is – at the very least 

- ripe for discovery.  Furthermore, other than a general reference to the request being 

“overly broad,” USESC did not present any rationale for why this information is too 

burdensome to provide. 

21. CUB therefore requests the ALJ to direct USESC to respond to CUB 2.18, 2.52 and 2.59 

as quickly as possible, but before August 22, 2008, considering the date for responding to 

these requests, pursuant to the Commission’s Rules, has already passed by 15 days. 
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22. In addition to the issues regarding specific discovery requests identified above, CUB 

takes issue with what amounts to stall tactics by the Company.  USESC has made a 

practice of responding to all data requests served in this proceeding well after the date 

required under the Rules, even waiting until the last minute to 1) file its Motion for 

Extension; 2) address specific issues with each request; and 3) provide supplemental 

responses.  In addition, the Company further dragged its feet by responding 

“Investigation continues” to 9 of CUB’s first request and 12 of CUB’s second request.  

Supplemental responses purporting to be responsive to these requests were not served 

until August 7, 2008, over eight weeks after the response to CUB’s first request and ten 

days after the response to CUB’s second request were due pursuant to the Rules. 

23. CUB received the responses to its second data request a day late, on July 29, 2008, and 

the response included hundreds of documents.  As is often the case and not unexpectedly, 

USESC’s discovery responses lead CUB to ask more specific and probing questions in an 

attempt to refine the issues in the case.  Thus, after reviewing USESC’s responses to 

CUB’s second request, CUB issued its third discovery request on August 7, 2008.  See 

attached Exhibit 7, CUB’s Third Set of Data Requests to USESC.  Pursuant to the Rules, 

responses to these requests are not due until September 4, 2008, one week after CUB’s 

direct testimony is due.  Thus, if USESC waits until the day responses are due to serve 

such responses, CUB will not be able to review and incorporate some potentially critical 

information in its direct case. 

24. The pattern of delay USESC has established in responding to discovery has prejudiced 

CUB’s ability to turnaround discovery requests, and thus to prepare its direct case in time 

to file direct testimony on August 28, 2008.  Nonetheless, CUB would prefer not to 
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prolong the schedule by seeking additional time to file its direct testimony.  Instead, CUB 

asks for leave to file supplemental direct testimony, if the Company is directed to and 

does respond to CUB 2.18, 2.52, 2.59 and CUB’s third discovery request after August 22, 

2008, and such information supports additional direct testimony. 

25. The ALJ has discretion under Section 200.370 of the Rules to “issue such rulings as 

justice requires, denying, limiting, conditioning or regulating discovery to prevent 

unreasonable annoyance, expense, disadvantage or oppression.”  83 Ill. Admin. Code Part 

200.370.  The ALJ further has the authority to rule on this motion, under 83 Ill. Admin. 

Code Part 200.500(d).  

26. CUB has made all reasonable efforts to informally resolve this discovery dispute in 

satisfaction of Part 200.350 of the Rules, (83 Ill. Admin. Code Part 200.350), as 

demonstrated by the repeated telephone and email contact between CUB and USESC 

counsel documented above and attached herein. 

27. CUB respectfully requests that, if the ALJ rules in CUB’s favor and directs USESC to 

respond to CUB 2.18, 2.52 and 2.59, and such responses are not received by August 22, 

2008, CUB be given leave to file, and the schedule be altered to accommodate the filing 

of, supplemental direct testimony to address any issues raised in the discovery responses 

that CUB could not raise in its direct testimony due to USESC’s unreasonable delay in 

responding to discovery requests.  If such leave is granted, the schedule should be further 

modified to include filing dates for testimony responsive to any supplemental direct 

testimony filed by CUB.   

28. CUB proposes that if USESC provides responses that prompt additional direct testimony 

by September 4, 2008 (the date required under the Rules), CUB be granted leave to file 
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supplemental direct only on new issues raised by such discovery on September 25, 2008, 

and USESC, Staff, and any other party be given an opportunity to file supplemental 

rebuttal testimony on November 3, 2008.  Any additional issues raised by the testimony 

may be raised at the status hearing currently set for November 5, 2008. 

29. If the ALJ grants CUB’s request, CUB shall notify the ALJ and the parties of our intent 

to file any supplemental testimony by September 11, 2008, assuming responsive 

documents are received by CUB by September 4, 2008, in order to facilitate efficient 

disposition of this proceeding.  If the ALJ grants this Motion, but USESC nonetheless 

fails to provide responses to CUB’s requests on or before September 4, 2008, then CUB 

requests the schedule be modified to accommodate similar timeframes for supplemental 

direct and rebuttal testimony. 

30. CUB attempted to electronically file this Motion to Compel on the Illinois Commerce 

Commission’s (“ICC’s”) eDocket system on August 12, 2008.  In accordance with 83 Ill. 

Admin. Code § 200.150, CUB served its Motion upon all parties on the service list via 

email on the same date.   

31. Respondent Illinois Energy Savings Corp. d/b/a U.S. Energy Savings Corp. (“USESC”) 

received service of the Motion to Compel on August 12, 2008 and filed its Response on 

August 15, 2008. 

32. CUB filed its Response to USESC’s Response to the Motion to Compel (“Reply”) on 

eDocket on August 18, 2008, and served its Reply on all parties on that date. 

33. Due to a technical problem with the filing of the Motion to Compel, it was never actually 

filed on eDocket.  CUB only discovered this error today, August 21, 2008, after a 

conference with the Commission’s Clerk’s office. 
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34. Counsel for USESC and Staff have agreed that the previously established schedule for 

responses and replies need not be altered and no further filings would be necessary to 

respond to the Motion.  Thus, no party will be prejudiced by the filing of this Motion. 

 

WHEREFORE, CUB respectfully requests that the ALJ grant this Motion, compel USESC to 

respond to CUB 2.18, 2.52, and 2.59, and CUB’s third data request by August 22, 2008, or in the 

alternative, grant CUB leave to file supplemental direct testimony on September 25, 2008.  In 

order to facilitate the requests in this Motion, CUB further asks that the ALJ set expedited 

response and reply deadlines of August 14, 2008, and August 15, 2008, respectfully. 

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated: August 21, 2008 

 
       Julie L. Soderna    
       Director of Litigation  
       CITIZENS UTILITY BOARD 
       309 W. Washington, Ste. 800 
       Chicago, IL  60606 
       (312) 263-4282 x111 
       (312) 263-4329 fax 
       jsoderna@citizensutilityboard.org 
 

 


