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NOW COMES the Citizens Utility Board (“CUB”), through its counsel, Julie L. Soderna, 

and hereby replies to the response of Illinois Energy Savings Corp. d/b/a U.S. Energy Savings 

Corp. (“USESC” or the “Company”) to CUB’s Motion to Compel Production of Documents.  

CUB’s Motion requests the Administrative Law Judge (“ALJ”) to compel the Company to 

provide certain data responses to which the Company has objected, and also to provide responses 

to CUB’s third data request by August 21, 2008.  In addition, CUB requests leave to file 

supplemental direct testimony, in the event the discovery responses are not served to CUB on or 

before August 21, 2008. 

USESC maintains its objections to CUB’s requests 2.18, 2.52 and 2.59, asserting that the 

requests are “not reasonably calculated to lead to admissible evidence.”  USESC Response at 4.  

These requests seek details regarding the incentive compensation actually paid to the Company’s 

independent contractors, and the contractors’ length of service and qualifications.  In maintaining 

its objections the Company goes so far as to argue that CUB must demonstrate “how the 
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incentive compensation paid to all contractors is expected to show that management was 

encouraging the instances of misconduct alleged in paragraph 19 of the Complaint” in order to 

show that the requests are reasonably calculated to lead to admissible evidence.  Id. at 4.  This 

argument flies in the face of well-established discovery law and policy.   

The legal standard for demonstrating that a discovery request is “reasonably calculated to 

lead to admissible evidence” is broad.  In Hickman v. Taylor, the U.S. Supreme Court established 

that the general purpose of discovery is to encourage exchange of information in order to narrow 

and clarify basic case issues and assist in obtaining the truth.  329 U.S. 495, 501 (1947).  

Discovery should be permitted on the basis of relevance unless the resisting party demonstrates 

that the information sought can have no bearing on the action or is clearly irrelevant.  Miller v. 

Dr.'s Gen. Hosp., 76 F.R.D. 136, 138-39 (W.D. Okla. 1977).  Mutual knowledge of all relevant 

facts helps eliminate unfair surprises, identifies issues over which there is no conflict, and 

expedites resolution.  U.S. v. Procter & Gamble Co., 356 U.S. 677, 682 (1958).  Further, the 

Commissions Rules of Practice favor the compilation of a complete record and an open exchange 

of information: 

It is the policy of the Commission to obtain full disclosure of all 
relevant and material facts to a proceeding.  Further, it is the policy 
of the Commission to encourage voluntary exchange by the parties 
and staff witnesses of all relevant and material facts to a 
proceeding through the use of requests for documents and 
information. 
 

83 Ill. Admin. Code § 200.340.  The analysis of whether USESC’s incentive compensation 

structure affects the behavior of its independent sales contractors is clearly fact based, relates 

directly to the allegations made in the Complaint, is relevant and is therefore ripe for discovery. 

In addition to its objections, USESC also argues that CUB should be satisfied with 

information already received regarding independent contractors.  See Response at 2.  To support 
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this claim, USESC cites to the Independent Contractor Agreements it provided in response to 

Staff data requests 1.05, 2.19, and 4.10.  USESC Response at 2.  The Company claims that these 

Agreements include “forms seeking detailed information from each Contractor, including name 

and any aliases, date of birth, social security number, address, telephone and driver’s license or 

other state identification number.”  Id.  The Company further argues that it has turned over 

information regarding commission schedules and bonus eligibility information and amounts, 

including “detailed information as to rules and procedures governing the awarding of 

commissions, bonuses and incentive awards.”   Id at 3.  This “detailed information” is precisely 

the type of information CUB seeks: CUB is attempting to explore whether in fact the Company 

obtained this information from contractors, whether USESC in fact reviews it and makes 

decisions regarding hiring based on this information, and whether in fact the Company awards 

commissions, bonuses and awards in accordance with its stated policies.  Simply because the 

Company asks for the information on its application form is not evidence that it does in fact 

receive and use this information in its hiring practices.  Further, it may be that no contractors 

have ever actually received bonuses or other incentive compensation, or it may be a matter of 

course.  Even more relevant than the Contractor Agreements, bonus structure and incentive 

compensation policies are the actual practices resulting from these policies. 

The Company is certainly correct when it suggests that one of the issues CUB is 

exploring in discovery is the lack of adequate management of its sales force, and how that 

managerial incompetence “failed to prevent and/or encouraged the instances of misconduct by 

contractors alleged in Paragraph 19 of the complaint.”  USESC Response at 2.  The information 

CUB seeks in the requests regarding USESC’s contractors will provide evidence of the 

Company’s hiring practices and how contractors are incented to make sales.  It is difficult to 
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understand how the Company can argue that the incentives provided to its sales force are not 

relevant to the sales persons’ sales tactics.  In fact, USESC did not object to other questions 

regarding training, general incentive compensation, and number of contractors.  But when asked 

more specific questions about contractor’s length of service, the company objects, claiming 

irrelevance.  Not only is the information sought in CUB’s requests relevant to the Company’s 

management of its sales force and their potentially fraudulent actions, the information is essential 

to further explore how the Company oversees and manages its contractors, all of whom purport 

to represent the Company in their interactions with consumers.  Thus, the information goes to the 

heart of the allegations in the Complaint that the Company has deficient managerial resources 

(Para. 25(a)), and that the Company and its agents (independent contractors) have violated the 

Public Utilities Act (“PUA”) (Para 25), the Consumer Fraud Act and Deceptive Business 

Practices Act (Para. 26-28), the Illinois Deceptive Trade Practices Act (Para. 29-30), and the 

Supplier Standards of Conduct (Para. 33-34). 

 The Company further argues that incentive compensation is standard practice, and “any 

suggestions that the incentive compensation inherently encourages misconduct is not only 

absurd, but also is belied by the information already produced to CUB.”  USESC Response at 3. 

First, what the Company does not consider is that natural gas service is regulated by the Illinois 

Commerce Commission for the purpose of protecting public health, safety and welfare.  See 220 

ILCS 5/1-101 (d)(i).  The purpose of regulation of Alternative Gas Suppliers (“AGS”) in Article 

XIX of the PUA – at least in part - is to protect against unscrupulous actors in this unique, 

burgeoning, and often confusing marketplace.  What is absurd is arguing that because incentive 

compensation is somehow standard practice, USESC’s actual practices cannot be examined in 

any further detail than its stated policies.  Other industries are not required to obtain a certificate 
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of service authority from the Commission and abide by the requirements of Article XIX of the 

Public Utilities Act, which require, among other things, that sufficient managerial resources be 

maintained.  See 220 ILCS 5/19-110(e)(1), 220 ILCS 5/10-115(b)(2).  Second, information 

regarding the Company’s actual hiring practices and the data regarding actual, paid incentive 

compensation will assist CUB and the Commission in determining whether the Company either 

fails to prevent and/or encourages instances of misconduct by contractors. 

 USESC further attempts to obfuscate the issue by performing some sort of ad hoc 

statistical analysis on the relationship between the consumer complaints received by CUB and 

incentive compensation and misconduct of its independent contractors, claiming that “there is no 

statistically significant correlation between the incentive compensation paid and the alleged 

misconduct by contractors.”  USESC Response at 3.  USESC’s statistical “analysis” is a red 

herring and should be ignored.  Whether the particular incentive compensation structure utilized 

by USESC encourages misconduct by its sales force, contributes to the allegations of fraudulent 

and deceptive sales tactics, and/or demonstrates managerial incompetence is an issue of fact for 

the ALJ and the Commission.  The Company is free to make arguments about such “statistical 

correlations” in testimony, but it is improper and inappropriate to limit the discovery of this 

information at this stage of the proceeding based on such an unsubstantiated conclusory 

observation. 

Further, the Company’s argument that its response times are “reasonable time periods to 

put forth the responses needed,” (USESC Response at 4), is highly disingenuous.  The recitation 

of events in the Motion speaks for itself, but CUB simply points out that the Company failed to 

respond to many of CUB’s first data request until eight weeks after the responses were due under 

the Rules.  Considering the schedule agreed to by all parties and established by the ALJ, 
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requiring CUB to file its direct testimony next week, an eight week delay is far from reasonable.  

Absent such a prejudicial delay, CUB would have been able to serve its second and third round 

of discovery requests to USESC much sooner– assuming USESC abided by the response times 

required under the Rules - and the schedule would not require modification.  With regard to 

CUB’s responses to USESC, though the issue is irrelevant to the ALJ’s ruling on CUB’s Motion, 

CUB states that it has turned over several thousand complaints it received from consumers 

regarding USESC, including all the consumers’ names, addresses and other personal information 

(all designated as confidential to maintain the consumers’ privacy).  Production of these 

documents in the form requested was accomplished only by significant technical modification to 

our database system, a process which took several weeks at considerable expense to CUB.  

Nonetheless, CUB was able to respond to each of USESC’s requests within the 28 days allowed 

under the Rules. 

Finally, addressing CUB’s request for leave to file supplemental testimony, USESC 

argues that such a request is unnecessarily complicated.  USESC Response at 4.  In fact, the 

Commission often allows for the filing of supplemental testimony, especially in proceedings like 

this one where there is a statutory deadline or other restricted schedule that does not allow for 

lengthy extensions for filing testimony, and where there is a need for additional evidence on a 

matter.  CUB also states that supplemental testimony may or may not be necessary, depending 

on what USESC produces in response to the requests at issue in the Motion.  Not only does CUB 

not seek to delay this proceeding in any way, CUB feels strongly that, considering the risk that 

consumers could continue to be harmed by USESC fraudulent sales tactics, as alleged in the 

Complaint, this Complaint be resolved no later than the existing schedule allows. 
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WHEREFORE, CUB respectfully requests that the ALJ grant the Motion, and compel 

USESC to respond to CUB 2.18, 2.52, and 2.59, and CUB’s third data request by August 21, 

2008.  In the alternative, CUB requests that the ALJ grant CUB leave to file supplemental direct 

testimony on September 25, 2008.  

Respectfully submitted, 
 
CITIZENS UTILITY BOARD  

Dated August 18, 2008 
 

  
Julie L. Soderna 
Director of Litigation 
Citizens Utility Board 
309 W. Washington, Suite 800 
Chicago, IL 60606 
(312) 263-4282 (phone) 
(312) 263-4329 (fax) 

 


