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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

IN RE ENBRIDGE PIPELINES )
(ILLINOIS) LLC, )

)
) 07-0446

Petition pursuant to Section 8-503, 8-509, )
15-101 and 15-401 of the Public Utilities Act )
for a certificate by pipeline, and for entry of )
an order authorizing and directing construction )
and operation of a petroleum pipeline and )
requesting authority to exercise eminent domain )

RESPONSE TO OBJECTIONS OF ENBRIDGE PIPELINES (Illinois) L.L.C. ON
BEHALF OF PLIURA INTERVENORS

PLIURA INTERVENORS, by and through their attorneys, Thomas J. Pliura, M.D., J.D., P.C.

and Livingston, Barger, Brandt & Schroeder, and respectfully submit the following in Response

to Objections filed on behalf of Applicant, Enbridge Pipelines, (Illinois) L.L.C. to evidence

offered during the evidentiary hearing held in the instant proceeding in Springfield, Illinois on

July 8th –10th and 22nd –23rd, 2008.  In response, the Pliura Intervenors state as follows:

RESPONSE TO OBJECTIONS TO THE ADMISSION OF PLUIRA INTERVENORS
CROSS EXHIBIT NO. 3

Pliura Intervenors Cross Exhibit No. 3, Marathon’s First Quarter Results dated May 1,

2008, are relevant to these proceedings because it evidences that disruption in processing and

distribution occurs with product harvested and shipped from Canada due to extreme

temperatures.  This is relevant to these proceedings as a number of Enbridge witnesses have

championed the need for Canadian heavy crude oil to enter the United States Market as a secure
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resource, not susceptible to weather related disruptions, such as those that occur in the gulf coast

region during hurricane season.  Disruptions clearly occur with the transportation of Canadian

petroleum product.  With respect to foundation, Enbridge has relied on numerous documents in

response to ICC Staff Data requests that are not self-authenticating.  The documents relied upon

by the parties are sufficiently reliable for consideration by the Commission who can assess the

appropriate weight of the evidence.  If Enbridge seeks exclusion of documents on the basis of

foundation, then the Court should strike all similar documents or document references contained

in Enbridge’s response to the ICC Staff Data requests and other submissions.

OBJECTIONS TO THE ADMISSION OF KELLY TESTIMONY
(PLIURA INTERVENOR’S EXHIBITS 1.0; 2.0 AND 3.0)

Enbridge generally objects to the Kelly testimony on the grounds of lay opinion

testimony, hearsay, foundation, relevance, and apparently standing based upon opinion rendered

in the United States District Court for the Central District of Illinois, Springfield Division, Case

No. 07-3245 addressing the abandonment of the easement obtained by Enbridge in its merger

with Central Illinois Pipeline Company.  Pliura Intervenors oppose the general objections, as the

testimony presented by Kelly is based upon his own personal knowledge from facts presented in

the case by the parties that address the requirements Enbridge must meet in order to qualify as a

common carrier pipeline pursuant to Illinois law.

Lay witness testimony is admissible where facts could not otherwise be adequately

presented or described to the fact finder in such way as to enable the fact finder to form an

opinion or reach an intelligent conclusion.  People v. Novak, 163 Ill.2d 93, 102 (1994), abrogated

on other grounds by People v. Kolton, 219 Ill.2d 353 (2006).  A lay witness may testify in the

form of an opinion if the testimony is helpful to a clear understanding of the witness’ testimony
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where the determination of fact at issue.  People v. Jones, 241 Ill. App. 3d 228, 232 (1st Dist.

1993).  Further, foundation for a witness’ lay opinion can be established through outside sources

such as newspapers and websites.  See Rose v. Mercedes Benz USA, L.L.C., 378 Ill. App. 3d 615,

626 (1st Dist. 2007).   Lay witnesses may provide opinion testimony that is rationally based upon

the witness’ perception and is helpful to clear understanding in determination of the matter at

issue.  Hopkins v. Chicago Transit Authority, 211 Ill. App. 3d 825, 846-47 (1st Dist. 1991).

Carlisle Kelly supports his testimony, fact and opinion, based upon his observations,

personal knowledge and information he has garnished through his involvement in these

proceedings.  The ruling of District Court Judge in the United States District Court for the

Central District of Illinois, Springfield Division, Case No. 07-3245 regarding the abandonment

of the 1939 easement obtained by Enbridge pursuant to its merger with Central Illinois Pipeline

Company is not relevant to Kelly’s standing in this matter.  While the Court deemed that the

easement was not abandoned, importantly the Court did not rule on the validity of the terms and

conditions of the easement. Those terms and conditions of the easement affect Enbridge’s

Application for Certification of Common Carrier by Pipeline in this matter.

Enbridge’s rhetoric aside, the Court should note that a number of witnesses appearing on

behalf of Enbridge provided testimony far outside the perimeters of this proceeding, including

alleged public benefits for the construction of the Southern Access Extension Pipeline to include

national and global markets.  Pliura Intervenors would urge that the Kelly testimony not be

stricken.  Pliura Intervenors hereby address the specific objections raised to the testimony of

Carlisle Kelley, as set forth in his direct, supplemental direct and rebuttal testimony, as follows:
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Page(s),
Line(s)

Objections Responses

Page 2
lines 18-19

No foundation;
Opinion testimony regarding
environmental impact

Witness’ testimony is based on personal
observation of the pipeline running through the
1939 easement traversing the Kelly property and
its impact upon his property

Page 3 line
2 thru page
3 line 1

 No foundation;
Opinion testimony

Witness’ testimony challenging the veracity of the
applicant which is relevant for consideration by the
Commission as to the fitness of the Applicant.
Lay witness is laying foundation for the basis of
his testimony, including the voluminous amount of
research he has conducted in order to address the
issues raised in this case.  The viability of the 1939
easement was at issue at the time Kelly presented
his direct, supplemental direct and rebuttal
testimony.  While the Federal Court has deemed
that the easement has not been abandoned, there
has been no determination by any Court or tribunal
as to the validity of the terms of the easement and
how such terms may impact the current application
for Certificate of Good Standing as a Common
Carrier by Pipeline.  Kelly’s testimony regarding
Enbridge is borne from his observation and
understanding of the facts of a case as presented by
Enbridge and those counterpoints presented by
other parties to these proceedings, as well as his
own personal knowledge.

Page 3 line
3-10

No foundation;
Opinion testimony

See argument set forth above.

Page 3 line
14 thru
page 4 line
12

No foundation;
Opinion testimony that
presents pipeline conclusions
regarding Enbridge’s
 motivations and business
dealings

See argument set forth above.

Page 4 line
13 thru
page 5 line
20

No foundation;
Opinion testimony regarding
matters requiring expertise

The testimony offered by Kelly does not require
expertise in any particular field, but merely is
stating facts widely known to the public and
inferences from those facts based upon testimony
presented by Enbridge.  Such inference is proper.

Page 6
lines 1-9

Legal conclusions regarding
the validity of an easement
and the interpretation of its
contractual terms

The admissibility of the statements regarding the
1939 easement should go to weight and not
admissibility as the terms and conditions of the
easement has not yet been validated by any court
or tribunal.
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Page 6 line
12 thru
page 7 line
5

Irrelevant – the status and
condition of the CIPC
pipeline are not at issue
before the ICC

Witness’ testimony regarding Enbridge’s actions
against the landowners over whom they are
seeking to obtain eminent domain power is
relevant to these proceedings in determining
ultimately the public convenience and necessity for
the landowners of Illinois effected by the Southern
Access Extension Project.

Page 6
lines 15-21

Hearsay
No foundation

Witness is testifying to his own personal
knowledge and observation.

Page 7
lines 4-5

No foundation Witness is testifying to his own personal
knowledge and observation.

Page 7
lines 7-21

Irrelevant – issues involving
the easement dispute between
the Kelly’s and Enbridge are
not before the Commission

Testimony of the witness is relevant in assessing
the fitness of the applicant to receive a Certificate
of Good Standing as Common Carrier by Pipeline
as Enbridge is now the owner of the pipeline
running through the 1939 easement.  Kelly is
testifying from his own personal knowledge as to
the condition of the pipeline that runs through his
property.

Page 7
lines 7-15

No foundation
Hearsay

Witnesses testified with regard to conversations
with the agents of Enbridge who is a party to these
proceedings.  Such testimony is not considered
hearsay.  The witness is testifying from his own
personal knowledge.

Page 7
lines 20-21

No foundation Withdrawn

Page 8
lines 1-3

Irrelevant – the status and
condition of the CIPC
pipeline are not at issue
before the ICC

Testimony of the witness is relevant in assessing
the fitness of the applicant to receive a Certificate
of Good Standing as Common Carrier by Pipeline
as Enbridge is now the owner of the pipeline
running through the 1939 easement.  Kelly is
testifying from his own personal knowledge as to
the condition of the pipeline that runs through his
property.

Page 8 line
3

No foundation
Legal conclusion

Testimony of the witness is relevant in assessing
the fitness of the applicant to receive a Certificate
of Good Standing as Common Carrier by Pipeline
as Enbridge is now the owner of the pipeline
running through the 1939 easement.  Kelly is
testifying from his own personal knowledge as to
the condition of the pipeline that runs through his
property.

Page 8 line
5-14

Irrelevant – the status and
condition of the CIPC
pipeline are not at issue
before the ICC

Testimony of the witness is relevant in assessing
the fitness of the applicant to receive a Certificate
of Good Standing as Common Carrier by Pipeline
as Enbridge is now the owner of the pipeline
running through the 1939 easement.  Kelly is
testifying from his own personal knowledge as to
the condition of the pipeline that runs through his
property.
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before the ICC as Enbridge is now the owner of the pipeline
running through the 1939 easement.  Kelly is
testifying from his own personal knowledge as to
the condition of the pipeline that runs through his
property.

Page 8 line
5-6

No foundation;
Hearsay

Witness is testifying to his own personal actions
and observations regarding the pipeline running
through the 1939 easement.

Page 8
lines 10-11

No foundation Withdrawn.

Page 8
lines 16-22

Irrelevant;
No foundation

The terms and conditions which Enbridge seeks to
impose on the Illinois land owners with regard to
the laying of one or two additional pipelines is
clearly relevant to these proceedings.  Kelly is
testifying to his own personal knowledge of
easement rights Enbridge is currently seeking and
the condition of the pipeline running through the
1939 easement which traverses his property.

Page 9
lines 1-9

Irrelevant – the personal
impact to the Kelly property
is irrelevant because its status
will not change given the pre-
existing easement rights.

Witness is testifying to the public convenience
aspect of Southern Access Extension Pipeline as it
affects his property.  Such testimony is relevant to
these proceedings.

Page 9
lines 3-6

No foundation Witness is testifying to his interactions with agents
of Enbridge who is a party to this proceeding.

Page 10
lines 3-4

No foundation;
Opinion testimony;
Legal conclusions

Witness is testifying to his own observations
pursuant to the pipeline running through the 1939
easement traversing his own property.  Witness’
testimony does not address legal conclusions.

Page 10
lines 8-14

Irrelevant – questions
regarding pipelines other than
the Southern Expansion
Pipeline are not before the
ICC nor are the facts
pertaining to them relevant to
the Southern Expansion
Pipeline.

Enbridge’s safety record for  installation and
operation of pipelines is relevant to these
proceedings in the ICC’s consideration of whether
to issues a Certificate of Good Standing to
Enbridge as a common carrier by Pipeline and
whether such certification meets the public
convenience and necessity of Illinois land owners.

Page 10
line 15
thru page
11 line 15

No foundation;
Opinion testimony

Agree to withdraw Page 11, Line 12 through 15,
otherwise witness has established a foundation
through publications and research he has reviewed
in order to offer his lay opinion testimony; such
testimony should go to the weight of the matters
asserted and not admissibility.
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Page 11
lines 11-15

No foundation;
Opinion testimony

Agree to withdraw.

Page 11
line 18
thru page
12 line 13

No foundation;
Opinion testimony

Witness is testifying regarding his understanding
of Enbridge’s goal in seeking construction of the
Southern Access Extension Pipeline.  This is
supported by the testimony of individuals
testifying on behalf of Enbridge as to the financial
benefit the company will realize through this
project.

Page 12
line 16
thru page
13 line 15

No foundation;
Opinion testimony regarding
economics and pricing within
the gas industry

Witness is testifying to knowledge within the
purview of the general public and in response to
the evidence presented by Enbridge, which
evidence does not address fuel cost savings for
Illinois residents.

Page 13
line 19
through
page 14
line 8

Irrelevant – the status and
condition of the CIPC
pipeline are not at issue
before the ICC

The condition of the pipeline running through the
1939 easement is relevant to these proceedings, as
Enbridge is now the owner of such pipeline.
Enbridge’s approach to addressing concerns
regarding this pipeline is evidence of the
stewardship of the company and is relevant for
consideration by the Commission pursuant to its
application for construction of the Southern Access
Extension Line.

Page 13
line 23

No foundation Agree to withdraw.

Page 13
line 23

Draws a conclusion requiring
specialized knowledge/
expertise regarding
environmental matters
No foundation regarding the
basis for personal knowledge/
perception

Agree to withdraw.

Page 14
line 11
thru page
18 line 13

No foundation
Presents opinions and
conclusions on matters that
require specialized
knowledge or expertise
regarding environmental
matters and the history and
manufacturing processes
regarding tar sands

Agree to withdraw Page 15, lines 8 thru 9.
Witness is testifying to his impression and
understanding of the material that will be
transported through the proposed Southern Access
Extension Pipeline.  Witness has provided the
proper foundation pursuant to his research and
study of the issues presented in this application
process.

Page 14
line 18
thru page
15 line 1

No foundation Witness is testifying to his impression and
understanding of the material which will be
transported through the proposed Southern Access
Extension Pipeline.  Witness has provided the
proper foundation pursuant to his research and
study of the issues presented in this application
process.  Clearly Enbridge does not dispute that
the Canadian sand fields will be the source of the
petroleum product which will be carried through
the Southern Access Extension Line.  Numerous
Enbridge witnesses have testified regarding the
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thru page
15 line 1

transported through the proposed Southern Access
Extension Pipeline.  Witness has provided the
proper foundation pursuant to his research and
study of the issues presented in this application
process.  Clearly Enbridge does not dispute that
the Canadian sand fields will be the source of the
petroleum product which will be carried through
the Southern Access Extension Line.  Numerous
Enbridge witnesses have testified regarding the
source of the product to be transported through this
line.

Page 15
lines 1-5

No foundation;
Opinion testimony

Withdraw.

Page 15
line 10
thru page
18 line 13

Irrelevant
No foundation

Withdraw, but for Page 18, lines 10 thru 13.
Witness is testifying as to his own personal
knowledge of the affects of processing bitumen
and such effects are relevant to address the public
convenience and necessity of constructing the
Southern Access Extension Pipeline that will
transport this Canadian tar sand product.

Page 18
line 16
thru page
20 line 11

Presents opinions and
conclusions on matters that
require specialized
knowledge or expertise
regarding environmental
matters

The witness is simply testifying to matters based
upon his research of matters relevant to the claim
of Pliura Intervenors.   This is lay opinion
testimony which is allowed under the Illinois
Rules of Civil Procedure and the laws of evidence
in this State.

Page 18
lines 16-17

Witness is  not qualified and
lacks any foundation to opine
concerning alleged “adverse
environmental aspects.”  No
foundation for Exhibit 4.
Additionally, the asserted
news article constitutes
inadmissible hearsay.

The witness is simply testifying to matters based
upon his research of matters relevant to the claim
of Pliura Intervenors.   This is lay opinion
testimony which is allowed under the Illinois
Rules of Civil Procedure and the laws of evidence
in this State.

Page 20
lines 14-16

No foundation;
Opinion testimony –
regarding environmental
impact that requires
specialized knowledge or
expertise

The witness is simply testifying to matters based
upon his research of matters relevant to the claim
of Pliura Intervenors.   This is lay opinion
testimony which is allowed under the Illinois
Rules of Civil Procedure and the laws of evidence
in this State.

Page 20
line 17
thru page
21 line 2

Irrelevant – the facts and
activities surrounding the
pipeline in Wisconsin are not
before the ICC.  Even if this
testimony is relevant, it is
objectionable due to the lack
of foundation.

The safety record of Enbridge is relevant to these
proceedings so that the Commission may fully
access the public convenience and necessity of
Enbridge’s construction of the Southern Access
Extension Line in the appropriateness of issuing a
Certificate of Good Standing to Enbridge as a
common carrier by Pipeline.
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objectionable due to the lack
of foundation.

Certificate of Good Standing to Enbridge as a
common carrier by Pipeline.

Page 21
line 3 thru
page 22
line 3

No foundation;
Opinion testimony regarding
environmental matters that
requires a showing of
specialized knowledge or
expertise;
Speculation

As a rural landowner, witness has sufficient
personal knowledge to testify regarding the impact
of disruption of water distribution due to the
construction of the Southern Access Extension
Pipeline.
Withdraw Page 21, lines 18 thru 23 and Page 22,
lines 1 thru 2.  In addition, witness is testifying to
facts based upon Enbridge’s projected course of
the Southern Access Extension Pipeline.

Page 22
lines 6-11

Irrelevant because the status
and condition of the CIPC
pipeline are not at issue
before the ICC.  Even it if
were relevant, the testimony
consists of inadmissible
opinions and conclusions.

See earlier responses regarding the condition of the
pipeline running through the 1939 easement which
traverses the witness’ property.

Page 22
line 22
thru page
24 line 2

Legal conclusions regarding
Enbridge’s qualifications for
common carrier by pipeline
status and the determination
of what constitutes “public
use”.

Qualifying testimony by the witness pursuant to
his personal knowledge of requirements to be
meant by Enbridge and his understanding of the
evidence offered by Enbridge in an attempt to
satisfy those requirements for common carrier by
pipeline status.  In addition, the witness is offering
facts that are relevant to the Commission’s
consideration of the Applicant’s request for
certification of common carrier by pipeline.

Page 24
lines 5-6

No foundation Witness is providing introductory statement of
facts which is supported by his following
statements.

Page 24
lines 14-15

Legal conclusions regarding
the legal sufficiency of
Enbridge’s claims and
evidence presented

Witness’ testimony goes to the weight of the
matters asserted and not to admissibility.  The
testimony does not reach the level of legal
conclusions, but is merely a presentation of his
position in the matter.

Page 25
lines 3-14

No foundation;
Opinion testimony regarding
market pricing that requires
specialized knowledge and/or
expertise.

Witness is addressing the facts of the case and
testifying as to their implication for Enbridge’s
qualifications for common carrier by pipeline.

Page 25
line 21
thru page
26 line 17

Legal conclusions regarding
the sufficiency of Enbridge’s
application and its
qualifications as a common
carrier by pipeline based
upon opinion testimony and
facts presented that are
objectionable due to a lack of
foundation

Withdraw Page 26, line 7 thru 9; Witness is
addressing the facts of the case and testifying as to
their implication for Enbridge’s qualifications for
common carrier by pipeline.
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upon opinion testimony and
facts presented that are
objectionable due to a lack of
foundation

Page 26
line 20
thru page
27 line 3

No foundation Witness is relying upon the expert testimony of
another witness in support of his position in this
matter, clearly allowed under Rules of Evidence in
the State of Illinois.

Page 27
lines 3-14

Hearsay not otherwise
admissible under an
exception

Witness is testifying with regard to his reliance on
expert testimony.  Enbridge fact witnesses also
referred to expert testimony in their reliance on
such testimony in rendering their own statements.

Page 27
lines 16-20

Opinion testimony regarding
ultimate issues pending
before the ICC

Witness is pointing out discrepancies and the facts
of the case as presented by Enbridge and those to
which he has an understanding and knowledge of
those facts presented by other parties in the
proceedings.  Such testimony regarding “ultimate
issues” is proper for consideration and should go
to weight and not admissibility.

Page 27
lines 20-23

No foundation Witness is testifying to the facts of the case in
evidence  as presented by Enbridge.

Page 27
line 23
thru page
28 line 1

Opinion testimony regarding
ultimate determination of fact
pending before the ICC

Witness is addressing the facts of the case  that the
Commission must review in considering
Enbridge’s standing as a common carrier by
pipeline.

Page 28
lines 4-11

Irrelevant – issues of
ownership of unidentified
pipelines that are not
currently before the ICC
No foundation

Withdrawn.

Page 28
line 14
thru page
29 line 5

Irrelevant – whether or not
Enbridge may hypothetically
build an additional line for
Pataoka to the Gulf Coast is
not an issue raised by, or
relevant to, the application.

Consideration of the Texas Access Line is relevant
to these proceedings, as it will impact the public
convenience in necessity for Illinois citizens and
the Commission’s consideration of the Southern
Access Extension Pipeline.

Page 28
lines 14-21

No foundation;
Irrelevant;
Hearsay

FERC Filings have confirmed Enbridge’s plans to
construct the Texas Access Line.  The Texas
Access Line is relevant to the deliberation of the
Commission in addressing the public convenience
and necessity for Illinois citizens of the Southern
Access Extension Line.   This testimony should go
to the weight of the matters asserted and not
admissibility.
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Page 29
lines 2-5

No foundation/lack of
personal knowledge
Speculation

Witness is testifying to matters that are of record
including the Enbridge/Exxon Mobile FERC filing
for the Texas Access Line.

Page 29
line 8 thru
page 32
line 18

Irrelevant – whether or not
Enbridge may hypothetically
build an additional line from
Patoka to the Gulf Coast is
not an issue raised by, or
relevant to, the application.
No foundation
Opinion testimony regarding
the extraction of, and market
for, tar sands products which
requires a showing of
specialized knowledge or
expertise.

Withdraw Page 32, lines 13 through 18.  Witness
is testifying to relevant information regarding the
Texas Access Pipeline which is a matter of record
in these proceedings.  Witness is further testifying
from facts available to the general public that does
not require expertise.

Page 32
line 22
thru page
33 line 17

No foundation Withdrawn.

Page 33
lines 17-20

Opinion testimony regarding
ultimate determination of fact
currently pending

Witness is addressing evidence of record and is not
offering testimony as to the ultimate
determinations of fact in this proceeding.

Page 34
lines 4-7

No foundation Withdraw Page 34, line 6 thru 7.  Witness is
merely testifying to the facts of record that are
contained in the Enbridge application and in
witness testimony.

Page 34
lines 8-9

Speculation/lack of personal
knowledge

Witness is merely testifying to the facts of record
that are contained in the Enbridge application and
in witness testimony.

Page 34
line 9 thru
page 35
line 3

No foundation
Opinion testimony regarding
the market for Canadian tar
sands product which requires
specialized knowledge or
expertise

Witness is merely testifying to the facts of record
which are contained in the Enbridge application
and in witness testimony.

Page 35
lines 4-7

Speculation There is sufficient evidence of record to support
this testimony.

Page 35
lines 9-12

No foundation Withdrawn.

Page 35
lines 12-14

Opinion testimony regarding
ultimate determinations of
fact currently pending

Withdrawn.

Page 35
line 15
thru page
36 line 2

Legal conclusions Witness is merely testifying to the facts of record
that are contained in the Enbridge application and
in witness testimony.
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line 15
thru page
36 line 2

that are contained in the Enbridge application and
in witness testimony.

Page 36
lines 12-17

Hearsay;
Irrelevant;
No foundation

Witness is testifying to matters within his personal
knowledge that are relevant to the ICC findings.

Page 36
lines 19-21

Legal conclusion Witness’ testimony does not reach a legal
conclusion and is merely stating the facts of the
case as to the public benefit for Illinois citizens of
the construction of the Southern Access Extension
Pipeline.

Page 36
line 20
thru page
36 line 5

Opinion testimony regarding
economic impact and market
conditions which requires
specialized knowledge or
expertise

Witness is testifying as to the lack of evidence
presented by Enbridge in support of public
convenience and necessity for Illinois citizens.
Testimony is based upon the facts of evidence and
does not require specialized knowledge or
expertise.

Page 37
lines 6-12

Legal conclusions Witness is testifying as to the lack of evidence
presented by Enbridge in support of public
convenience and necessity for Illinois citizens.
Testimony is based upon the facts of evidence and
does not require specialized knowledge or
expertise

Page 37
line 19

Opinion testimony
No foundation

Witness is testifying as to the lack of evidence
presented by Enbridge in support of public
convenience and necessity for Illinois citizens.
Testimony is based upon the facts of evidence and
does not require specialized knowledge or
expertise

Page 37
lines 22
thru page
38 line 2

No foundation
Irrelevant
Improper legal conclusion by
law witness concerning ICC
decision

Witness is testifying as to the facts of public
record.  The Commissions’ determination in
Lakehead Decision is relevant to these proceedings
as the same issues addressing public convenience
and necessity are being considered for the
Southern Access Extension Application.

Page 38
lines 6-10

No foundation Witness is testifying as to facts of record.

Page 38
lines 13-17

No foundation/no personal
knowledge

Witness is testifying as to facts of record.

Page 39
lines 1-2

No foundation;
Opinion testimony

Withdrawn.

Page 39
lines 1-8

No foundation/ no personal
knowledge

Witness is testifying to Enbridge’s decision to
construct the Lakehead Project without being
empowered with eminent domain.  Witness is
testifying with regard to personal knowledge as to
the transactions which occurred for purchase of the
property right-of-way necessary for the
construction of the Lakehead Pipeline.
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empowered with eminent domain.  Witness is
testifying with regard to personal knowledge as to
the transactions which occurred for purchase of the
property right-of-way necessary for the
construction of the Lakehead Pipeline.

Page 39
lines 12-18

No foundation/no personal
knowledge

Witness is testifying of his own personal
knowledge based upon review of transaction
documents.

Page 39,
lines 14-18

No foundation;
Opinion testimony regarding
the reasonableness of real
estate prices which requires
specialized knowledge or
expertise

Withdraw Page 39, lines 14-16.  Witness is merely
testifying to the facts of the agreement reached
between Enbridge and landowners from the
transactional documents pursuant to the Lakehead
Pipeline Project.

Page 39
line 21
thru page
40 line 8

No foundation Enbridge Annual Reports are available in the
public domain and are clearly relevant.

Page 40
lines 9-10

No foundation;
Opinion testimony

Enbridge Annual Reports are available in the
public domain and are clearly relevant.

Page 40
lines 11-18

No foundation Enbridge Annual Reports are available in the
public domain and are clearly relevant.

Page 40
line 22
thru page
41 line 5

Irrelevant The ultimate determination that the Commission
properly denied Certificate of Good Standing for a
common carrier by pipeline and eminent domain
power in the Lakehead Project is relevant to these
proceedings. The same issues raised within the
Lakehead Pipeline Project Application and the
rationale of the Commission in denying the
Certificate of Good Standing for common carrier
by pipeline and eminent domain are the same here.

Page 41
lines 10-11

No foundation;
Opinion testimony

Witness is testifying as to his own personal
knowledge and his description and observation of
his feelings with Enbridge agents is proper lay
opinion testimony.

Page 41,
lines 11-19

No foundation Witness is testifying as to his own personal
knowledge.

Page 41
lines 20-23

No foundation
Hearsay offered for the truth
of the matter asserted that is
not otherwise admissible
under a hearsay exception

Withdrawn.

Page 41
line 21

Legal conclusion Filing with the Energy Regulatory Commission
(FERC) pertaining to the Southern Access
Extension Pipeline is relevant to these
proceedings, because the application contained
facts in evidence asserted by Enbridge which
would impact the Commission’s consideration of
the public convenience and necessity for Illinois
citizens of construction of the Southern Access
Extension Pipeline and the issuance of a
Certificate of Good Standing for a common carrier
by pipeline and eminent domain power.
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Extension Pipeline is relevant to these
proceedings, because the application contained
facts in evidence asserted by Enbridge which
would impact the Commission’s consideration of
the public convenience and necessity for Illinois
citizens of construction of the Southern Access
Extension Pipeline and the issuance of a
Certificate of Good Standing for a common carrier
by pipeline and eminent domain power.

Page 42
lines 4-14

Irrelevant – applications
submitted to FERC pursuant
to federal law by Enbridge
entities that are not party to
the proceedings are not
relevant to Enbridge Illinois’
pending application

Filing with the Energy Regulatory Commission
(FERC) pertaining to the Southern Access
Extension Pipeline is relevant to these
proceedings, because the application contained
facts in evidence asserted by Enbridge which
would impact the Commission’s consideration of
the public convenience and necessity for Illinois
citizens of construction of the Southern Access
Extension Pipeline and the issuance of a
Certificate of Good Standing for a common carrier
by pipeline and eminent domain power.

Page 42
line 18
thru page
43 line 4

Hearsay – this is not an
admission because it is made
by an entity that is not a party
to the ICC proceedings.
Irrelevant – applications
submitted by FERC pursuant
to federal law by Enbridge
entities that are not party to
the proceedings are not
relevant to Enbridge Illinois’
pending application

FERC Filing is of record in these proceedings.
The foreign application made by agents of
Enbridge  -- now raises the argument that Enbridge
Energy Limited Partnership is not the same
Enbridge entity seeking certification status from
the Commission.  Enbridge has consistently argued
that they are one in the same entity and that any
question with regard to the status of the applicant
Enbridge Pipeline Illinois LLC is irrelevant to
these proceedings. Filing with the Energy
Regulatory Commission (FERC) pertaining to the
Southern Access Extension Pipeline is relevant to
these proceedings, because the application
contained facts in evidence asserted by Enbridge
which would impact the Commission’s
consideration of the public convenience and
necessity for Illinois citizens of construction of the
Southern Access Extension Pipeline and the
issuance of a Certificate of Good Standing for a
common carrier by pipeline and eminent domain
power

Page 43
line 6 thru
Page 44
line 19

Irrelevant – applications
submitted to FERC pursuant
to federal law by Enbridge
entitles that are not party to
the proceedings are not
relevant to Enbridge Illinois’
pending application

Filing with the Energy Regulatory Commission
(FERC) pertaining to the Southern Access
Extension Pipeline is relevant to these
proceedings, because the application contained
facts in evidence asserted by Enbridge which
would impact the Commission’s consideration of
the public convenience and necessity for Illinois
citizens of construction of the Southern Access
Extension Pipeline and the issuance of a
Certificate of Good Standing for a common carrier
by pipeline and eminent domain power
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line 19 entitles that are not party to
the proceedings are not
relevant to Enbridge Illinois’
pending application

proceedings, because the application contained
facts in evidence asserted by Enbridge which
would impact the Commission’s consideration of
the public convenience and necessity for Illinois
citizens of construction of the Southern Access
Extension Pipeline and the issuance of a
Certificate of Good Standing for a common carrier
by pipeline and eminent domain power

Page 43
lines 13-15

Speculation
No personal knowledge

Witness is articulating the discrepancy in the stated
purpose championed by Enbridge for construction
of the Southern Access Extension Pipeline.
Witness is testifying upon facts of record and not
based upon speculation.

Page 43
line 16
thru page
44 line 16

Hearsay offered for the truth
of the matter asserted that is
not otherwise admissible
under an exception to the
hearsay rule

FERC Filing is of record in these proceedings.
Enbridge now raises the argument that Enbridge
Energy Limited Partnership is not the same
“Enbridge” entity seeking certification status from
the Commission.  Enbridge has consistently argued
that they are one in the same entity and that any
question with regard to the financial status of the
applicant Enbridge Pipeline Illinois LLC is
irrelevant to these proceedings because the
ubiquitous Enbridge is backing the project. Filing
with the Energy Regulatory Commission (FERC)
pertaining to the Southern Access Extension
Pipeline is relevant to these proceedings, because
the application contained facts in evidence asserted
by Enbridge which would impact the
Commission’s consideration of the public
convenience and necessity for Illinois citizens of
construction of the Southern Access Extension
Pipeline and the issuance of a Certificate of Good
Standing for a common carrier by pipeline and
eminent domain power.

Page 44
lines 17-19

No foundation;
Opinion testimony

Withdrawn.

Page 45
lines 3-45

No foundation Witness is providing a lay opinion based upon his
research and knowledge and based upon evidence
within the record, including Enbridge/Exxon
Mobile FERC Filing regarding the Texas Access
Line addressing the saturation of Midwest
refineries.

Page 46
lines 4-19

No foundation;
Opinion testimony regarding
the market for tar sands
products and the related
economic impact on national
fuel prices that requires a
showing of specialized
knowledge of expertise

Withdraw Page 46, lines 9 through 19. Witness is
providing a lay opinion based upon his research
and knowledge and based upon evidence within
the record, including Enbridge/Exxon Mobile
FERC Filing regarding the Texas Access Line
addressing the saturation of Midwest refineries
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the market for tar sands
products and the related
economic impact on national
fuel prices that requires a
showing of specialized
knowledge of expertise

and knowledge and based upon evidence within
the record, including Enbridge/Exxon Mobile
FERC Filing regarding the Texas Access Line
addressing the saturation of Midwest refineries

Page 46
line 21
thru page
47 line 2

No opinion;
Opinion testimony

Witness is testifying as to facts in evidence and to
Enbridge’s inability to satisfying the requirements
of proving a public convenience and necessity for
the citizens of the State of Illinois.

Page 47
lines 3-4

Speculation
No personal knowledge

Withdrawn.

Page 47
lines 7-12

No foundation;
Opinion testimony

Witness is offering testimony regarding his review
of the facts of the record and Enbridge’s inability
to meet its requirements for the issuance of
Certificate of Good Standing as a common carrier
by pipeline and eminent domain pursuant to the
Southern Access Extension Project.

RESPONSE TO ENBRIDGE OBJECTION TO THE ADMISSION OF ATTACHMENTS
TO PLIURA INTERVENORS’ EXHIBIT 1.0

Enbridge has objected to the attachments to Pliura Intervenors Exhibit 1.0 (Direct

Testimony of Carlisle Kelly).  The objection raised for each Exhibit includes relevancy,

foundation and/or hearsay.  The relevancy of each of the documents raised for Exhibits 1.1

through 1.21, was addressed in the direct testimony of Mr. Kelly.  The documents consist of

those items which he has personally produced, i.e. photographs of his own property, items which

he has obtained and/or reviewed which address the basic premise for denying certification of

Enbridge as a common carrier by pipeline for the Southern Access Extension Project or eminent

domain power, and the issues of public convenience and necessity of such project to Illinois

citizens.  In addition, the documents obtained and reviewed by Kelly provide evidence of the

fitness of Enbridge as a common carrier by pipeline for the public convenience and necessity of

the citizens of Illinois.   Each of the documents are relevant to the issues presented in this

proceeding and should be considered by the Commission.

In addition, Enbridge has objected to all but one of the documents (1.2) for lack of

foundation.  The documents submitted in conjunction with the direct testimony of Carlisle Kelly

represent those items which he has reviewed and which support his underlying testimony.  In
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light of the submission by Enbridge of response to ICC data requests which includes numerous

references to various trade entities, government watch groups and agencies,   Pliura Intervenors

would urge the admissibility of the Exhibits.  The nature and source of the Exhibits are no

different than those presented and/or referenced by Enbridge in response to the ICC Staff Data

Request, which include reference to an unverified opinion of an economic committee, press

release regarding Canadian Prime Minister Paul Martin and President George W. Bush for the

formation of the Security and Prosperity Partnership of North America, Governmental Energy

Report, and Publications such as US Energy Outlook and World Energy Outlook.  These

submissions and references relied on by Enbridge in its Application for Certificate of Good

Standing of Common Carrier by Pipeline have no greater probative value than the references and

documentations submitted by Carlisle Kelly in support of his direct testimony.  To the extent that

the Carlisle Kelly Exhibits lack foundation, the same can be said for the Enbridge Exhibits.  In

light of the contested position of the parties, the Exhibits of both parties should be admitted to be

given due weight by the Commission.

RESPONSE TO OBJECTIONS OF ENBRIDGE TO ADMISSION OF PLIURA
INTERVENORS’ EXHIBIT 2.0, (SUPPLEMENTAL DIRECT TESTIMONY OF
CARLISE KELLY.)

Page(s) Question
Answered

Objections Responses

Page 2 Q6 The second half of this
answers consists of an
inappropriate lay opinion
based upon facts which lack
foundation

Witness is testifying to facts of record
consistent with testimony submitted
and documentation evidence that
Midwest Refineries, which refine
traditional crude, are operating at
capacity.

Page 2-3 Q7 The reference to the Enbridge
entities’ SEC filings are
hearsay and are not
admissions because the
entities are not parties to the
proceedings.  Further, the
testimony does not provide
foundation for the documents
referenced.
The last paragraph consists of
inadmissible conclusions

Witness is identifying those sources for
the basis of his knowledge.  The filings
do not consist of hearsay, as Enbridge
has strenuously argued that the
capability of Enbridge Pipeline
(Illinois) LLC, which entity has never
built a pipeline, is bolstered by the
various Enbridge companies which
comprise the Enbridge organization.
Regardless of which Enbridge entity is
filing the SEC reports, the information
contained therein is relevant to these
proceedings.  Witness is reciting facts
of the case and is not reaching
conclusions of ultimate determination.
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inadmissible conclusions filing the SEC reports, the information
contained therein is relevant to these
proceedings.  Witness is reciting facts
of the case and is not reaching
conclusions of ultimate determination.

Page 3 Q8 Inadmissible opinion
testimony which lacks
foundation.

Withdrawn.

Page 4 Q9 Inadmissible opinion
testimony which lacks
foundation.

Withdrawn.

Page 4-5 Q10 The first sentence contains
speculation regarding
Enbridge’s business purposes.
The rest of the answers
consists of inadmissible
opinion testimony lacking
foundation.

Witness is testifying to facts of record
regarding the Enbridge/Exxon Mobile
proposal for Texas Access which would
transport product considered for the
Southern Access Extension Line to
Gulf Coast refineries.

Pages 5-
6

Q11 This answer provides
irrelevant opinion testimony
regarding the propriety of
Enbridge’s actions and
business strategies, which are
not at issue in these
proceedings.
The second paragraph contains
inadmissible conclusions.

Withdraw testimony Page 5 of
Question 11.  With regard to testimony
presented on page 6 in response to
Question 11, witness is testifying to
facts in evidence and addressing
specifically direct evidence presented
by Enbridge.  The testimony does not
contain inadmissible conclusions.

Page 7 Q13 Inadmissible opinion
testimony that lacks
foundation.
The last sentence is a legal
conclusion.

Witness is testifying to lay opinions
admissible under Illinois Evidence law.

Page 8 Q14 The first paragraph draws
inadmissible conclusions that
lack foundation.

Witness is testifying to facts in
evidence, including Enbridge
ownership of the Mustang Line and the
proposed Enbridge/Exxon Mobile
Texas Access Project.  The witness
does not offer conclusions which are
not supported by evidence of record.

Page 9 Q15 Inadmissible opinion
testimony and conclusions that
lack foundation.

Witness is testifying to facts in
evidence, including Enbridge
ownership of the Mustang Line and the
proposed Enbridge/Exxon Mobile
Texas Access Project.  The witness
does not offer conclusions that are not
supported by evidence of record.
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supported by evidence of record.
Page 9 Q16 Irrelevant testimony that

would be inadmissible even if
relevant because it is opinion
testimony.

Withdraw testimony.

Pages 9-
10

Q17 Irrelevant
Opinion testimony

Withdraw testimony.

Page 10 Q18 The first paragraph
incorporates a number of
inadmissible conclusions and
opinions regarding the existing
pipeline and easement.  The
discussion of the pipeline’s
physical condition lacks
foundation.
The second paragraph presents
a legal conclusion.
The third paragraph presents
hearsay evidence regarding
Enbridge’s representations and
discussions with third parties
that do not fall into any
hearsay exceptions.  It also
presents a legal conclusion
and related opinion testimony.

Witness is testifying to his personal
observations of the pipeline running
through the 1939 easement that
traverses his property.  Witness has
sufficient foundation in which to testify
to these facts.
Withdraw testimony Paragraph 2.
Witness is testifying as to Paragraph 3
as to his own personal observation and
knowledge related to communications
made by Enbridge representatives at
public meetings and review of
correspondence submitted by Enbridge
to landowners.  No legal conclusion or
incompetent lay opinion testimony is
offered in the witness’ response.

Page 12 Q19 The first paragraph contains
opinion testimony.
The second paragraph lacks
foundation and contains
inadmissible hearsay evidence
regarding Enbridge’s
communications with third
party landowners.
The third and fourth paragraph
lacks foundation and contain
opinion testimony.  Also
constitute hearsay.

Witness is merely reciting facts of
evidence contained in the record in
response to Paragraph 1.  This is not
inadmissible opinion testimony.
Withdraw Paragraph 2 in response to
Question 19 on page 12 and 13.
Withdraw Paragraphs 3 and 4 in
response to Q19, Page 13.

Page 13 Q19A This is irrelevant, lacks
foundation and incorporates
opinion testimony.

The location and number of pipelines
Enbridge intends to construct pursuant
to the Southern Access Extension
Project which is addressed by the
witness’ testimony response is relevant
to these proceedings.  This does not
constitute impermissible testimony.
Witness is testifying from his own
personal knowledge.
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personal knowledge.
Withdraw Page 14, Paragraph 2 in
response to Q19A.

Page 14 Q20 This answer lacks foundation
and draws inadmissible
conclusions.

Witness is testifying to his own
personal knowledge and experience in
interacting with Enbridge
representatives.  Testimony does not
lack appropriate foundation and does
not reach inadmissible conclusions.

Page 15 Q21 Enbridge’s negotiating tactics
for property rights are
irrelevant to its pending
application.  However, even if
these issues were relevant, this
answer is inadmissible
because it lacks foundation
and incorporates inadmissible
conclusions.

Enbridge’s negotiating tactics for the
property rights of Illinois citizens is
relevant to the pending application.
The Commission must consider the
public convenience and necessity for
Illinois citizens in determine whether to
issue a Certificate of Good Standing as
Common Carrier by Pipeline and
empowerment of eminent domain
status to Enbridge. Witness is testifying
to statements made by the applicant
addressing the applicant’s use of
eminent domain in constructing the
Southern Access Project.
Withdraw response to Q21, paragraph
2, Page 15.

Page 16 Q22 This testimony lacks
foundation.
Hearsay.

The witness is testifying as to facts in
evidence and statements made by
applicant.  The statements referenced
by the witness are not hearsay and do
not lack foundation.  The statements are
competent evidence for consideration
by the Commission.

Page 17 Q 24 This testimony is irrelevant
because the economic and
business rational of Enbridge
Inc. is not at issue in the
proceedings before the ICC.
Further, the answer references
hearsay evidence that is not
otherwise admissible under the
exceptions to the hearsay
rules.

Witness is testifying to statements
made by applicant, specifically
concerning transportation of crude from
Western Canada through the Enbridge
pipeline system to the Gulf Coast,
which system would include the
Southern Access Extension Line.  The
testimony further bolsters the fact that
the Southern Access Extension Project
is driven by private market incentives
as opposed to public convenience and
necessity.
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Page 17-
18

Q26 This answer presents hearsay
evidence, attempts to
introduce exhibits without
presenting the necessary
foundation, and contains
inadmissible opinion
testimony.

Witness is referring to statements made
by party applicant and therefore are
admissible.  In addition, the statements
submitted specifically impact the
Southern Access Extension Project and
the applicant’s stated purpose for the
public convenience and necessity of
such project.

Pages
18-19

Q27 This incorporates inadmissible
conclusions and opinion
testimony.

Witness is testifying to contradictions
of statements in evidence submitted by
Enbridge in support of the Southern
Access Extension Line and that which
Enbridge is proposing to investors and
shareholders.  Such evidence is relevant
for consideration by the Commission in
determining whether to issue a
Certificate of Good Standing for
common carrier by pipeline and the
issuance of eminent domain power to
Enbridge.

Pages
19-20

Q28 Opinion testimony.
Lacks the foundation
necessary for the content of
the testimony and the exhibits
referenced.

Witness is testifying to ability for the
applicant to construct and operate the
Southern Access Extension Pipeline
safely, which is based upon his
personal knowledge in his dealings
with the pipeline running through the
1939 easement which traverses his
property.  Witness is submitting
documentation to support the safety
practices of Enbridge, and others, in
constructing and operating pipelines
and the dangerous propensities of the
hazardous liquids transported in those
pipelines.

RESPONSE TO ENBRIDGE OBJECTION TO THE ADMISSION OF ATTACHMENTS
TO PLIURA INTERVENORS’ EXHIBIT 2 .0, INCLUDING EXHIBITS 2.1 THROUGH
2.16.

See earlier response to Objection to Exhibits attached to Pliura Intervenor Exhibit 1.0
(direct testimony of Carlisle Kelly, including Exhibits 1.1 through 1.21.
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RESPONSE TO ENBRIDGE OBJECTIONS TO THE ADMISSION PLIURA
INTERVENOR’S EXHIBIT 3.0 (REBUTTAL TESTIMONY OF CARLISLE KELLEY).

Page(s), Line(s) Objections Responses
Page 2, lines 31-36 Irrelevant The witness has testified to relevant evidence

regarding a public convenience and necessity
of the Southern Access Extension Pipeline and
to whom the benefits will flow.  Merely
substituting Canadian oil product for foreign
and nationally produced product is relevant for
consideration by the Commission

Page 2, lines 37-43 No foundation Witness is testifying to facts in evidence based
upon testimony and submission of the various
party witnesses

Page 3, lines 66-68 Irrelevant.
No foundation.
No personal knowledge.

Concerns raised by FERC in denying the
Application for the Southern Access Extension
Project are relevant to consideration by the
Commission in deciding public convenience
and necessity issues for Illinois citizens in the
construction of the Southern Access Extension
Pipeline.  A common carrier by pipeline must
offer its service indiscriminately to those who
seek access to it, a concern raised by FERC.

Page 4 lines 74-77 No personal knowledge. Witness is merely pointing out the
insufficiency in Cicchetti’s testimony
pertaining to easements. Witness is testifying
as to evidence of record and therefore does not
lack personal knowledge.

Page 4 lines 77-82 Legal conclusion Withdrawn
Page 4 lines 88-91 No foundation Witness is testifying as to personal knowledge

based upon an offer for acquisition of right-of-
way proposed to him.

Page 5 line 92 Speculation Withdrawn.
Page 5 lines 93-95 No foundation Witness is testifying to personal knowledge of

the contents of the proposals offered to
landowners for acquisition of right-of-way.

Page 5 lines 96-99 Speculation Withdrawn.
Page 5 lines 106-11 No foundation

Opinion testimony
Withdraw testimony page 5 lines 106-109.
The testimony of the witness is addressing
evidence in the record, particularly pertaining
to the purpose of the Southern Access Pipeline.

Page 6 lines 115-
120

No foundation
Speculation

Witness is merely pointing out inconsistencies
in evidence presented by Enbridge regarding
public convenience and necessity for pipeline,
the subject of ICC Case No. 06-470 and the
subject of this proceeding.  Witness is
testifying as to evidence of record and it is not
speculative.
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public convenience and necessity for pipeline,
the subject of ICC Case No. 06-470 and the
subject of this proceeding.  Witness is
testifying as to evidence of record and it is not
speculative.

Page 6 lines 121-
124

No foundation Witness is merely pointing out inconsistencies
in evidence presented by Enbridge regarding
public convenience and necessity for pipeline,
the subject of ICC Case No. 06-470 and the
subject of this proceeding.  Witness is
testifying as to evidence of record and it is not
speculative.

Page 6 lines 124-
126

Speculation Witness is testifying as to facts in evidence
regarding the Enbridge/Exxon Mobile
proposed Texas Access Pipeline.

Page 6 line 133
thru page 7 line 139

No foundation Witness is testifying to the facts of the case
regarding the relevancy of the Lakehead
Decision.

Page 7 lines 139-
141

Speculation The Lakehead Decision is of record and the
facts stated by witness are not speculative but
are the facts of the record, including the
construction of the Lakehead Pipeline without
eminent domain and the financial viability of
the company since the building of the pipeline.

Page 7 lines 159-
160

No foundation;
Opinion testimony

Withdrawn.

Page 7 line 160
thru page 8 line 163

No foundation;
Opinion testimony;
Speculation

Withdrawn.

Page 8 lines 167-
173

No foundation Witness is testifying to evidence of records
which comment on the contradictory position
taken by Enbridge in the SEC filings versus the
testimony and submissions submitted in
support of the present application.  Sufficient
foundation has been supplied for this
testimony.

Page 9 line 183 No foundation Witness is agreeing with the direct testimony
of Enbridge witness Burgess.

Page 9 line 188-190 No foundation Witness is testifying to Enbridge’s FERC
filings for approval of the Texas Access
Pipeline which transports heavy Canadian
crude to the Gulf Coast due to the Midwest Pad
II Refinery saturation, which are of record.
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Page 9 lines 191-
193

No foundation;
Speculation

Witness is highlighting inconsistencies set
forth in the various Enbridge filings addressing
the Southern Access Extension Pipeline
contemplated in this proceeding.  The
testimony is not based on speculation, but
evidence of record.

Page 10 lines 206-
207

No foundation Testimony is withdrawn.

Page 10 lines 208-
211

No foundation Withdrawn.

Page 10 lines 219-
223

No foundation Withdrawn.

Page 10 line 225
thru page 11 line
229

No foundation Witness is testifying to facts of record and
statement made by the party applicant.

Page 11lines 223-
239

Irrelevant;
No foundation

Witness is testifying to facts of record and
statement made by the party applicant.

Page 11 lines 249
thru page 12 line
252

No foundation Witness is testifying to personal knowledge of
these events and therefore proper foundation is
laid.

Page 12 lines 253-
255

Hearsay
No foundation

Withdrawn.

Page 12 lines 262-
270

No foundation Witness is testifying to events which he
personally witnessed and participated in.
Therefore, proper foundation has been laid.

Page 13 lines 276-
278

No foundation Witness is testifying to events which he
personally witnessed and participated in.
Therefore, proper foundation has been laid.

Page 13 lines 286-
290

No foundation Witness is testifying to facts in evidence which
contradict Aller’s testimony that there was an
adverse impact to Enbridge because of lack of
eminent domain status for completion of the
Lakehead Project.
Witness is testifying to facts in evidence which
contradict Aller’s testimony regarding
completion of the Lakehead Project and the
financial growth of the company  since the
completion of the project .

Page 14 lines 312-
316

No foundation;
Opinion testimony –
lack of expertise in the
valuation of real estate

Witness is testifying to facts in evidence as to
the comparative value of the proposal made to
landowners versus the actual fair market value
of the land sought for right-of-way easement.
Witness is testifying to evidence offered by
qualified expert witnesses as to the valuation of
the real estate.
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qualified expert witnesses as to the valuation of
the real estate.

Page 15 lines 323-
327

No foundation Witness is testifying to facts in evidence as to
the comparative value of the proposal made to
landowners versus the actual fair market value
of the land sought for right-of-way easement.
Witness is testifying to evidence offered by
qualified expert witnesses as to the valuation of
the real estate.

Page 15 lines 330-
334

Speculation
No Foundation

Witness is merely pointing out the choice left
to affected Illinois landowners if Enbridge’s
request for eminent domain is granted.  That is,
accept their proposed offer at whatever value
or litigate the issue.  This is not based upon
speculation.   Withdraw testimony Page 15,
lines 332 through 334.

Page 17 lines 375-
379

No foundation;
Opinion testimony –
lack of expertise in
damages valuation

Withdraw testimony.

Page 17 lines 380-
383

No foundation Witness is testifying to facts in evidence based
upon the testimony of Batis, expert for
Applicant, who admitted he had not inspected
the property at issue.

Page 17 lines 383-
384

No foundation;
Opinion testimony

Witness is highlighting the lack of support for
opinions offered by Batis and such testimony is
property supported by the record.

Page 18 lines 388-
394

No foundation; Witness is testifying to his own personal
knowledge based upon the proposals submitted
by Enbridge to him as he is an owner.  Proper
foundation has been laid.

Page 18 lines 401-
403

Speculation
Opinion testimony –
lack of expertise in real
estate appraisal
No foundation

Witness is commenting on testimony of record,
specifically testimony of Stelle regarding the
adverse impact of property values due to the
construction of one or more pipelines on the
property.  Witness’ testimony is supported by
expert opinion.

Page 18 line 409
thru page 19 line
412

No foundation Witness is testifying to facts in evidence
including the terms of the proposed right-of-
way easement being offered by Enbridge to
Illinois land owners for the construction of the
Southern Access Extension Pipeline.  Witness
has personal knowledge of the proposals, as
well as personal knowledge of the pipeline
running through the 1939 easement which
traverses his property.  Proper foundation has
been established.
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traverses his property.  Proper foundation has
been established.

Page 19 lines 412-
414

No personal knowledge Witness is merely pointing out that Batis has
failed to testify that he has taken into
consideration the additional burden imposed
upon the land and Illinois landowners in
dealing with an abandoned pipeline.  Witness
does not have any personal knowledge to
testified as to facts of record.

Page 19 line 414 No foundation;
Opinion testimony

Withdrawn.

Page 19 lines 417-
423

No foundation;
Opinion testimony

Witness is merely pointing out that Batis has
failed to offer any evidence that he has taken
into consideration additional costs associated
with the excavation of the pipeline currently
running through the 1939 easement which
traverses the witness’ property.

Page 19 line 430
thru page 20 line
435

Irrelevant Withdrawn.

Page 20 lines 447-
449

No foundation Witness is testifying as to evidence of record
and therefore proper foundation has been laid.

Page 20 lines 449-
451

No foundation;
Opinion testimony –
evaluating the credibility
of a witness

Witness is merely pointing out inconsistency in
Batis’ testimony as to facts of record and facts
known to the general public.

Page 20 line 451
thru page 21 line
459

No foundation Withdraw testimony page 21, lines 456
through 459.

Page 21 lines 459
–461

No personal knowledge/
lack of foundation

Page 21 lines 461-
463

Opinion testimony Withdrawn.

Page 22 lines 480-
481

No foundation Withdrawn.

Page 22 lines 490-
492

Irrelevant
No foundation

Withdrawn.

Page 23 lines 513-
521

No foundation Witness is testifying to facts of record
regarding completion of the Lakehead Pipeline
Project without eminent domain and the
Company’s financial growth since the
completion of the Lakehead Project.



27

Page 23 lines 521-
522

Irrelevant That Enbridge completed the Lakehead Project
without eminent domain is relevant to these
proceedings. The premise of these proceedings
is to address the private market demand as
opposed to satisfying the public convenience
and necessity of Illinois citizens.

Page 24 lines 530-
533

Draws legal conclusion
based on presentation of
facts that are
inadmissible due to a
lack of foundation

Witness is testifying with regard to the
discrepancy of the testimony presented by Dr.
Caldwell and the requirements that must be
met by Enbridge to be certified as a common
carrier by pipeline under Illinois law.  Clearly
there will be discretionary access to the
Southern Access Extension Pipeline arising
from Enbridge’s seeking shippers for this
pipeline.

Page 24 lines 533-
536

Irrelevant – FERC
proceedings and
determination have
nothing to do with the
issues before the ICC
No foundation

Termination of FERC as to the rate proposal
for the Southern Access Extension Project is
relevant to these proceedings  as FERC has
raised concerns whether the Southern Access
Extension will be non-discriminatory in the
services it provides.  Under Illinois law, a
common carrier by pipeline must be offer
services in a nondiscriminatory manner.

Page 25 lines 553-
555

Speculation Withdrawn.

Page 25 lines 557-
574

No foundation Withdrawn.

Page 26 lines 577-
581

No foundation Witness is merely pointing out inconsistencies
in the Cook testimony based upon other
testimony and submissions of  record.
Sufficient foundation can be found in the
record to address these inconsistencies.

Page 26 lines 585-
592

No foundation Witness is testifying to the facts in evidence,
including testimony and submission both of
Cook and Enbridge party applicants’ SEC
filings.  Proper foundation is found within the
record for this testimony.

Page 26 line 596
thru page 27 line
601

Speculation
No personal knowledge/
lack of foundation

Withdraw testimony Page 26, Line 595
through 597. Witness is testifying to the facts
in evidence, including testimony and
submission both of Cook and Enbridge party
applicants’ SEC filings.  Proper foundation is
found within the record for this testimony.
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Page 27 lines 605-
611

No foundation;
Opinion testimony

Withdraw testimony Page 27, Lines 605 thru
607.  The remainder of the testimony, the
witness is addressing the essence of the
Enbridge’s application - whether a public
convenience and necessity exists for the
citizens of the State of Illinois for construction
to Southern Access Extension Pipeline.  There
is sufficient evidence in the record to support
the private market factors driving the proposed
project.

Page 27 lines 616-
620

No foundation Witness is testifying to testimony and
submission of evidence of record relating to
the saturation of the Midwest Refineries and
their capacity to refine crude oil.  Sufficient
foundation exist for this testimony.

Page 28 lines 622-
624

No foundation;
opinion testimony

Witness is emphasizing that the evidence
provided by Cook does not satisfy the
requirements of public convenience and
necessity for the citizens in the State of Illinois
construction of the Southern Access Extension
Pipeline.

Page 28 lines 628-
639

Irrelevant – Marathon’s
profits are not at issue
before the ICC
No foundation

Withdrawn.

Page 29 lines 645-
651

Irrelevant – Marathon’s
profits and business
positions are not at issue
before the ICC
No foundation
Lack of personal
knowledge/speculation

Withdrawn.

Page 30 lines 655-
660

Irrelevant – Enbridge
Inc. is not a party to the
proceedings before the
ICC
No foundation

Withdrawn.

Page 30 lines 666
thru page 31 line
670

No foundation Witness is pointing out the lack of support for
the testimony provided by a variety of
Enbridge witnesses that aspects  of the Gulf
Coast distribution are susceptible to disruption
due to hurricanes.   The applicant can only
point to one instance in which disruption
occurred due to threat of hurricane.  There is
sufficient evidence in the record to raise this
discrepancy.
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sufficient evidence in the record to raise this
discrepancy.

Page 31 lines 673-
679

Speculation Withdrawn, page 31, lines 673 through 674.

Page 31 lines 681 –
684

No Foundation;
Opinion testimony

Witness is merely emphasizing that the
evidence of record supports that this is not a
project which will meet the requirements of
public convenience and necessity for Illinois
state citizens, but merely is a project driven by
private market forces.  Such testimony is
clearly supported by the evidence of the record
and is not impermissible opinion testimony.

RESPONSE TO ENBRIDGE OBJECTION TO THE ADMISSION OF ATTACHMENTS
TO PLIURA INTERVENORS’ EXHIBIT 3.0, (REBUTTAL TESTIMONY OF
CARLISLE KELLEY).

See earlier response to Objection to Exhibits attached to Pliura Intervenor Exhibit 1.0
(direct testimony of Carlisle Kelly, including Exhibits 1.1 through 1.21.)

RESPONSE TO OBJECTIONS TO ATTACHMENTS 1 AND 2 TO DURKIN
TESTIMONY (PLUIRA INTERVENORS EXHIBIT 5.0)

The graphs at issue are competent evidence to the same extent that the graphs and other

information introduced by Enbridge through its response to ICC’s staff data requests are

competent.  The graphs contained within those responses contained no greater and no less

foundation for admission.  If the Court seeks to strike the graphs submitted by Durkin in his

direct testimony, then the Court should strike all graphs contained in Enbridge’s response to ICC

data requests which are merely supported by website references.  Such graphs would include, but

are not limited to those graphs contained in Exhibit H, ENG 1.44, and those graphs contained in

the direct testimony of Charles Cicchetti, expert for the applicant.
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RESPONSE TO OBJECTIONS TO ADMISSION OF HAZELL TESTIMONY
(PLIURA INTERVENORS’ EXHIBIT 7.0)

Enbridge seeks to strike testimony of Stephen Hazell Testimony in its entirety based

upon relevance.  First, the testimony of Hazell is relevant to the restraint of Canadian oil

production and implementation of more stringent environmental regulations of the Canadian

heavy crude oil which is anticipated to be transported through the Southern Access Extension

Line.  This testimony carries great weight with regard to the public convenience and necessity of

such a line for Illinois citizens.  With regard to Enbridge’s comments as to comparing Hazell’s

testimony to that of an Arabian oil Sheik, Pliura Intervenors would have the Court look to the

testimony of John Felmy, spokesperson for the American Petroleum Institute who admitted that

he had no specific knowledge of the proposal submitted by Enbridge for their Application for

Certificate of Good Standing, as common carrier by pipeline and eminent domain pending in

these proceedings.   Felmy merely testified he was there to promote the building of pipelines, any

pipeline, any where, for the transport of crude product.  Contrary to the wholly  irrelevant

testimony  submitted by Felmy, Hazell’s testimony evidences the potential constraint of

availability of heavy Canadian crude oil for transport in the Southern Access Extension Pipeline,

which evidence is relevant to these proceedings in determining whether applicant has meant the

requirements for public convenience and necessity for the citizens of the State of Illinois.

Hazell is an ecological scientist and has published widely in the area of environmental

protection and natural resource development.  In addition, Hazell has held numerous positions

which has allowed him to address the regulatory process for air emissions, greenhouse emissions

and air pollutants.  As such, he has established sufficient foundation in order to offer opinion
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testimony relating to the impact of the Southern Access Extension Project on these

environmental indicators.

Finally, Hazell has been specifically involved in researching tar sand development in

Canada, the genesis for the Southern Access Expansion Project.  The effects of the greenhouse

emissions for the harvesting of Canadian tar sand is well documented in the Affidavit attached to

Hazell’s direct testimony.  Having submitted the appropriate factual support for his opinions,

Hazell testified competently as to the environmental effects of the Southern Access Extension

Project, and including the potential restraint of the harvesting of Canadian tar sand product and

the limitation of accessibility of product for the Southern Access Extension Pipeline.

RESPONSE TO ADDITIONAL OBJECTIONS TO SPECIFIC PARAGRAPHS OF THE
AFFIDAVIT THAT IS INCORPORATED AS A PART OF HAZELL’S TESTIMONY.

Hazell Aff. Description Objection Response
25 Purports to describe the “tar

sands mining process” based
upon information “taken” from
publications of others.

Not relevant.
No foundation.
Hearsay

Pursuant to Illinois State
law, an expert can rely
upon material otherwise
inadmissible in
formulating an opinion.
Wilson v. Clark, 84 Ill.2d
186, 417 N.E.2d 1322
(1981) adapting Federal
Rule of Evidence 703.

26 Vouches for the credibility of
the “Pembina Institute” and
purports to explain where that
entity obtains “most” of its
information.

Not relevant.
No foundation.
Hearsay

Pursuant to Illinois State
law, an expert can rely
upon material otherwise
inadmissible in
formulating an opinion.
Wilson v. Clark, 84 Ill.2d
186, 417 N.E.2d 1322
(1981) adapting Federal
Rule of Evidence 703.

27-31 Purports to describe the “tar
sands mining process” based
upon information “taken” from
publications of others.

Not relevant.
No foundation.
Hearsay

Pursuant to Illinois State
law, an expert can rely
upon material otherwise
inadmissible in
formulating an opinion.
Wilson v. Clark, 84 Ill.2d
186, 417 N.E.2d 1322
(1981) adapting Federal
Rule of Evidence 703.
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Wilson v. Clark, 84 Ill.2d
186, 417 N.E.2d 1322
(1981) adapting Federal
Rule of Evidence 703.

32 Discusses the Sierra Club of
Canada’s concerns with “poor
management of Canada’s oil
sands development”

Not relevant.
No foundation.
Hearsay.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.

33-38 Complains about alleged
environmental impacts of oil
development in northern
Alberta’s “boreal forest
ecosystem,” including claimed
effects on “caribou” and “other
fur-bearing mammals” who
allegedly dwell in that forest.

Not relevant.
No foundation.
Hearsay.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.
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a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.

39 Makes assertions about
greenhouse gas emissions
associated with production of
“synthetic crude oil from tar
sands” compared with
“conventional crude oil.”

Not relevant.
No  foundation.
Hearsay.

Emission of greenhouse
gases is relevant for the
consideration of public
convenience and necessity
to Illinois citizens of the
Southern Access Extension
Pipeline.  The Commission
should have the
opportunity to weigh the
evidence and its
admissibility should not be
barred.

40 Complains about the amount
of water the Canadian
government licenses
“Approved tar sands mining
operations” to divert from the
Athabasca River located in far
northern Canada.

Not relevant.
No foundation.
Hearsay.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.

41 Purports to summarize various
“points” made by the Pembina
Institute in a report that entity
issued complaining about oil
sands development in Alberta,
Canada.

Not  relevant.
No foundation.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
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Institute in a report that entity
issued complaining about oil
sands development in Alberta,
Canada.

Hearsay. actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.

42. Purports to summarize “two
media articles” concerning oil
development in the area of Fort
MacMurray and Fort
Chipewayan, which is said to
be “a small First Nations
community near the tar sands.”

Not relevant.
No foundation.
Hearsay.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.
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Pipeline.
43. Opines that “tar sands

extraction and processing has
implications for Canada’s
ability to meet its international
treaty objections under the
Kyoto Protocol.”

Not relevant.
No foundation.
Hearsay.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.

44. Opines that Enbridge’s
Southern Access Extension
Project will induce accelerated
growth of oil development in
the province of Alberta,
Canada, which will increase
the environmental impacts
discussed elsewhere in the
affidavit.

Not relevant.
No foundation.
Hearsay.

The Sierra Club of
Canada’s concerns and
actions in addressing poor
management of Canadian’s
oil sands development is
relevant to the proceedings
at hand as the
environmental impact must
be considered by the
Commission in
determining the public
convenience and necessity
for Illinois citizens of the
Southern Access Extension
Pipeline.  In addition, the
concerns and actions of the
Sierra Club of Canada has
a high probability of
resulting in a restraint of
processing of Canadian tar
sand product that will be
transported through the
Southern Access Extension
Pipeline.
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sand product that will be
transported through the
Southern Access Extension
Pipeline.

RESPONSE TO OBJECTIONS TO ADMISSION OF ATTACHMENTS TO HAZEL
TESTIMONY.

Pliura Intervenors would refer the Court to the earlier response to objections of Exhibits

attached to testimony based upon relevancy, foundation and hearsay.

RESPONSES TO OBJECTIONS TO ADMISSION OF STELLE TESTIMONY
(Intervenors’ Exhibits 8.0 and 8.1)

Enbridge objects to the admission of prepared testimony of Jeff Stelle on the basis of

relevancy, qualifications as an expert witness, lack of foundation and hearsay.   Stelle has

testified as to his qualifications having been involved in the business of real estate development

for approximately 30 years.  Experience in this area has provided him the requisite experience to

evaluate the impact on property values of the construction of the Southern Access Extension

Pipeline.  Stelle has testified that he has a background in the valuation of property, the

devaluation of property as a result of the impact of the construction of the Southern Access

Extension Pipeline, and evaluation of the proposals submitted to landowners to date for

acquisition of easement right-of-ways.  Stelle has sufficient background information in which to

base his opinion, including that evidence or information which otherwise may not be admissible.

Wilson v. Clark, 84 Ill.2d 186, 417 N.E.2d 1322 (1981)

The Court should note the same objections were raised to the direct testimony of

Applicant’s land expert witness, Joseph Batis, on the basis of lack of foundation and his failure

to view any properties along the 170 mile route, or interact with landowners to discuss their

specific concerns and needs particular to their properties.  The Court denied Pliura Intervenor’s

Motion to Strike the Batis testimony on the identical grounds asserted here by Applicant. The

testimony offered by Stelle, who is properly qualified as an expert witness, is sufficiently

supported by his review of the evidence and the facts gathered in support of the opinions he has

offered as to the decrease and/or adverse impact on property values as a result of the Southern

Access Extension Pipeline.  Clearly, this testimony is relevant to the Commission’s consideration
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of the public convenience and necessity for Illinois citizens of the construction of the Southern

Access Extension Pipeline.

WHEREFORE, based on the foregoing, Pliura Intervenors respectfully request that

Applicant Enbridge Pipeline (Illinois) LLC’s Objection to testimony and submissions referenced

herein be denied, and such testimony and submissions be allowed into the evidentiary record.

Respectfully Submitted,

s/Barbara G. Taft
s/Peter W.  Brandt

            Attorney for Pliura Intervenors
Livingston, Barger, Brandt
  & Schroeder
115 W. Jefferson St.
Bloomington, IL  61701
Ph. (309) 828-5281
Fax (309) 827-3432
E-Mail btaft@lbbs.com

s/Thomas Pliura
Attorney for Pliura Intervenors
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CERTIFICATE OF SERVICE,

I, Barbara G. Taft, an attorney, certify that I caused copies of the Response to Objections
of Enbridge Pipelines (Illinois) L.L.C. to be served on each of the parties listed on the service list
via electronic or regular mail, this 14th day of August, 2008.

/s/ Barbara G. Taft                                           
 One of their Attorneys

Barbara G. Taft
Livingston, Barger, Brandt
   & Schroeder
115 W. Jefferson St.
Bloomington, Illinois 61701
(309) 828-5281
(309) 827-3432


