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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Proposed general increase in electric rates 

: 
: 
: 

 
No. 07-0566 
 

REPLY BRIEF ON EXCEPTIONS OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits this Reply Brief on Exceptions in 

accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce Commission 

(the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule established by 

the Administrative Law Judges (“ALJs”).  As demonstrated in ComEd’s Brief on Exceptions 

(“BOE”), the Commission should accept the joint Staff / ComEd recommendation concerning 

ComEd’s revenue requirement, including ComEd’s related conditional concessions.  It should 

also accept ComEd’s Exceptions concerning Rider SMP and other ratemaking issues.  As 

demonstrated below, the BOEs of other parties offer no good reason to reach any other result.   

I. EXECUTIVE SUMMARY AND 
RECOMMENDED COMMISSION ACTIONS 

Revenue Issues.  The Proposed Order’s adjustments to ComEd’s Depreciation Reserve 

and Accumulated Deferred Income Tax (“ADIT”) balance are illegal, contrary to the 

Commission’s own rules, and inconsistent with the prior on-point Commission decisions.  While 

the Commission can, as IIEC notes, “change its mind,” (IIEC Init. Br. at 5), there must be a good 

reason to single out ComEd for such uniquely damaging treatment.  There is no such reason.  

The Commission rejected those same adjustments in detail less than six months ago in its 

Peoples order.  North Shore Gas Co., et al., ICC Docket Nos. 07-0241/07-0242 Cons. (Order, 

Feb. 5, 2008) (“Peoples”).  The Commission proclaimed that it was establishing a policy 
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intended to bring “certainty” and “stability” to these questions.  Peoples, Order at 16.  Utilities 

such as ComEd rely heavily on established Commission policies in their business planning.  To 

reverse course now would be “arbitrary and capricious.”  Id.   

The “friendly” Exceptions offered by the AG and IIEC intended to bolster the Proposed 

Order’s erroneous conclusion on this point only underscore its flaws.  The omissions in their 

BOEs are telling: 

 The AG and IIEC ignore that the premise for the Proposed’s Orders disallowance 

is ComEd’spurportedly “unprecedented request” for 21 months of capital 

additions in rate base. They ignore that the joint Staff / ComEd recommendation 

excludes ComEd’s third quarter 2008 pro forma capital additions and eliminates 

the entire premise of Proposed Order’s flawed conclusion.  See Proposed Order at 

26.   

 The AG does not even mention the prior Commission decisions that reject these 

same adjustments.  Specifically,  less than six months ago the Commission in 

Peoples rejected the AG’s proposal to make the same adjustments and did so in a 

manner intended to “bring[] certainty to a situation and settle[] expectations”.  

Peoples,Order at 16-17. 

 While IIEC at least acknowledges that the Commission rejected the same 

adjustments in Peoples, ComEd 2005, and ComEd 2001, it tries to gloss over their 

consistent rejection by claiming that past Orders on this subject “have not been 

read as consistent”.1  See IIEC BOE at 3.  That is not true.  In every case where 

                                                 
1  “ComEd 2005” is Commonwealth Edison Co., ICC Docket No. 05-0597.  “ComEd 2001” is Commonwealth 

Edison Co., ICC Docket No. 01-0432. 
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utility investments resulted in significantly increasing net plant, as is true here. the 

Commission, without exception, expressly and correctly rejected the adjustments.   

 The AG and IIEC never address the absurd revenue mismatch these adjustments 

produce.  Even if ComEd successfully pursued its third quarter 2008 pro forma 

capital additions, those three added months of capital additions would increase 

ComEd’s revenue requirement by only $26 million.  Yet, in the AG and IIEC’s 

view, they necessitate a $90 million2 revenue decrease.  There is no explanation 

for why the Commission should adopt this bizarre result.   

 The AG and IIEC ignore that the Commission’s Orders in both Peoples and 

ComEd 2005 correctly and expressly reject as “inapplicable and without merit” 

citing AmerenUE/CIPS on this issue, as they both do.  Peoples, Order at 17; 

ComEd 2005 Order at 15.3   

 Inflating ComEd’s Depreciation Reserve and ADIT balances means that more 

than three-quarters of a billion dollars of assets serving customers that no party 

doubts are real are, in effect, wiped away for the purpose of setting rates.  This 

punishes investment and strikes a crippling blow to ComEd’s efforts to return to 

financial health. 

By contrast, the joint recommendation of Staff and ComEd concerning ComEd’s revenue 

requirement cures all these defects.  In particular, the Proposed Order relies on ComEd’s rate 

                                                 
2 The adjustments are miscalculated (see Section II.A, infra), but its general magnitude illustrates well this point.   
3 “AmerenUE/CIPS” is the 2003 Order in the AmerenUE and AmerenCIPS rate cases, ICC Docket Nos. 02-

0798/03-0008/03-0009 Cons.  The AG’s Initial Brief also failed to mention the rejection of the AG/CUB proposal in 
ComEd 2005 and ComEd 2001.  The AG’s Reply Brief sought to distinguish ComEd 2005 although it again ignored 
ComEd 2001.  AG Rep. Br. at 5.  The AG’s attempted distinction of ComEd 2005 rested on the false premise that 
the Commission’s ruling there rested on the number of months after the end of the test year that were covered by 
ComEd’s pro forma capital additions.  E.g., ComEd BOE at 44-45. 
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base including 21 months of pro forma capital additions to justify its unlawful Depreciation 

Reserve and ADIT adjustments.  Under the joint Staff / ComEd recommendation, however, 

ComEd’s rate base does not include 21 months of pro forma capital additions.  The Proposed 

Order’s entire rationale for these adjustments  – and their advocates’ only argument for flouting 

prior Commission decisions – disappears.   

In fact, Staff’s BOE confirms that the joint recommendation resolves all revenue issues 

between ComEd and Staff.4  Staff and ComEd also agree completely on the required 

modifications to the Proposed Order on revenue issues.  The joint recommendation resolves the 

issues in a way that is lawful, supported by the evidence, upholds established Commission 

policies and rules, and follows past Commission direction.  The Commission should adopt the 

Staff / ComEd common language supported attached to Staff’s BOE as Appendix A and to 

ComEd’s Exceptions as Appendix A.  

Rider SMP.  The Commission should approve Rider SMP and ComEd’s proposed 

workshop schedule.  This proposed process provides the most direct path to implementing a 

Smart Grid in ComEd’s service territory and it incorporates numerous safeguards and robust 

stakeholder input.  Under Rider SMP, no project can proceed, and no costs can flow through to 

customers, without the Commission affirmatively approving both the project and its costs.  No 

other party presented a viable alternative other than years of litigation.  This “paralysis by 

analysis” benefits no one.   

Other parties’ BOEs on Rider SMP are fractured and often inconsistent.  CUB strongly 

supports Smart Grid technologies; and BOMA wants to participate in Smart Grid programs 

immediately.  CUB BOE at 18; BOMA BOE at 3-4.  The AG, on the other hand, opposes any 

                                                 
4 The components of the resulting revenue requirement are detailed in Attachment A to ComEd’s BOE. 
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infrastructure investment beyond that “necessary” for legally mandated minimum service.  AG 

BOE at 38.  REACT, although its witness acknowledged the many benefits of a Smart Grid, does 

not want to pay for it and claims that individual metering and energy management installations 

by some large customers should exempt that entire group of large customers from bearing any 

share of the costs of Smart Grid projects.  Fults Sup. Dir., REACT Ex. 4.0, 8:170-15:301, 

16:308-20; Fults Reb., REACT Ex. 5.0, 16:324-331, 21:440-43; Tr. at 1881-87; REACT BOE at 

3. 

The record is clear, however, that: 

 The Smart Grid offers tremendous benefits to customers.  Customers will save 

money, experience improved reliability, and gain empowering information about their 

energy use.5  Substantial evidence supports proceeding with an initial Automated 

Metering Infrastructure (“AMI”) installation now.  Staff BOE at 40; BOMA BOE at 

7; CUB BOE at 21. 

 The Commission must take a leadership role if the Smart Grid is to move forward.  

The investments required are too large to be made “on spec,” and opponents’ BOEs 

starkly illustrate the minefield that awaits ComEd were it to act without regulatory 

certainty and direction.  Every decision would be second-guessed and every 

investment contested.  The notion that ComEd can even fund these investments 

                                                 
5 Donnelly Sup. Dir, ComEd Ex. 15.0, 7:144-13:279; Clair Sup. Dir., ComEd Ex. 16.0 2nd Corr., 7:143-12:253; 

Donnelly Reb., ComEd Ex. 21.0 Corr., 81:1650-106:2174; Clair Reb., ComEd Ex. 23.0 Corr., 2:31-34:746;  George 
Reb., ComEd Ex. 31.0, 4:68-23:475;  Schlaf Sup. Dir., Staff Ex. 9.0, 12:260-17:361; Lanzalotta Sup. Dir., AG Ex. 
4.0, 13:259-16:315; Zarumba Sup. Dir., BOMA/Chicago Ex. 3.0, 1:18; Fein Sup. Dir., CNE Ex. 1.0,  4:58-11:205; 
Kiesling Sup. Dir., CUB Ex. 2.0, 4:70-7:164; Cohen Sup. Dir., CUB Ex. 3.0, 2:25-41; Boston Reb., RESA Ex. 1.0, 
3:31-6:99. 
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without a cost recovery mechanism in place6 is unrealistic.  Crumrine Reb., ComEd 

Ex. 30.0, 4:82-86. 

 A nimble and flexible process is required to identify and select the particular Smart 

Grid technologies and systems to deploy.  The process must recognize that the 

technology is constantly evolving, and will continue to evolve both during the 

evaluation process and after installation.  Technological innovation will overtake any 

fixed plan, and prolonging the workshop process in the vain hope that the entire 

Smart Grid journey can be “optimally” mapped out is neither realistic nor prudent.   

 Infrastructure riders are lawful.  The attacks on their legality both distort the law and 

would drastically limit the Commission’s ratemaking authority.  These attacks were 

soundly and correctly rejected in Peoples.   

ComEd’s proposal is the only viable way through this maze.  The Commission should 

adopt a tariff – whether called Rider SMP or Rider SG – that establishes a process for technology 

selection and provides for full recovery of prudent and reasonable costs between rate cases.  

ComEd understands that there are a variety of proposals about how technologies should be 

chosen and how quickly they should be implemented.  Rider SMP, however, does not prejudge 

those questions.  It leaves those choices to the Commission.  Moreover, if the Commission 

chooses to amend the proposed workshop process, those amendments are easily incorporated 

into a tariff like Rider SMP.  Regardless of what process the Commission chooses to select 

Smart Grid technologies and regardless of the speed at which the Commission chooses to 

proceed, such a tariff is an essential prerequisite to moving forward.  The alternative – no tariff 

or a temporary tariff only – would leave the Smart Grid in regulatory gridlock. 

                                                 
6 E.g., CUB BoE at 20. 
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Other Ratemaking Issues.  The Commission should reject parochial efforts to base 

customers’ rates on factors bearing no relationship to their costs of service.  The Commission has 

for decades respected the maxim that rates should be based on costs and the Act expressly 

requires that “[c]harges for delivery services shall be cost based ….”  220 ILCS 5/16-108(c).  At 

the end of the mandatory transition period, exceptions to that principle were adopted in the 

interest of smoothing the return to cost-based pricing.  Needlessly perpetuating those subsidies – 

or even worsening them, as some ask – is not a worthy aim.  Such subsidies are ultimately unfair 

to customers and inevitably spawn even more vexing regulatory issues in the future.  In resolving 

each rate design issue raised in the BOEs, the Commission should look first to cost-based rates 

and depart from that principle only transitionally and for compelling reasons.   

*    *    *    *    * 

This case presents significant challenges for ComEd, its customers, and the Commission.  

The certainty and predictability of Illinois regulation have been called into question.  ComEd, 

among the financially weakest major utilities in the nation, desperately needs a rate increase that 

reflects its real costs of service, not just some fraction thereof.  New technologies can transform 

the grid, but require major new infrastructure investments and the regulatory certainty to sustain 

them.  The Commission can address all these challenges in a manner that is legal, is supported by 

the evidence, and creatively brings to customers immediate benefits that could not otherwise be 

achieved.  To do so, it should accept the joint recommendation of its Staff and ComEd and reject 

suggestions to push ComEd’s revenues far below its costs.  The Commission should likewise 

adopt Rider SMP and not mire the Smart Grid in years of litigation.   

II. THE AG’s AND IIEC’s ATTEMPTS TO SUPPORT  
APPROVAL OF AG/CUB’s ADJUSTMENTS TO THE  
DEPRECIATION RESERVE AND ADIT LACK MERIT 
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The Proposed Order (at 25-26 and 27) recommends approval of AG/CUB’s proposed 

adjustments to the Depreciation Reserve and ADIT for post-test year changes in accumulated 

depreciation and deferred income taxes related to test year plant.  ComEd has shown that the 

AG/CUB and IIEC proposal is improper and unwarranted, with or without approval of the 

Staff/ComEd joint recommendation, and that adoption of the Proposed Order’s recommendation 

would constitute reversible error.  ComEd BOE at 11-21.  Staff also submits strong Exceptions 

to the Proposed Order’s recommendation, stating that, with ComEd’s conditional concession of 

not including in rate base its third quarter 2008 pro forma capital additions, as part of the 

Staff/ComEd joint recommendation, “there was no reasonable basis to distinguish this case from 

recent Commission decisions rejecting identical proposed adjustments,” and such an unexplained 

change in direction would be arbitrary and capricious.  Staff BOE at 2-3, 5-11, 18-19, 21-23, 26, 

27.  Staff and ComEd have agreed upon language that implements their common conclusion.  

Staff Exceptions “A” at Nos. A-5 and A-6; ComEd Exceptions “A” at Nos. A-5 and A-6.  That 

language should be adopted. 

Tacitly recognizing that the Proposed Order is fatally flawed, the AG and IIEC have filed 

Exceptions seeking to bolster the Proposed Order’s recommendation.  AG BOE at 6; IIEC BOE 

at 2-5.  Their vain attempts to cure a defective recommendation should be rejected. 

A. The AG’s and IIEC’s Exceptions Should Be Rejected 

The AG’s and IIEC’s attempts to salvage the Proposed Order’s recommendation of 

approval of the AG/CUB proposal are unwarranted and incorrect. 

• Like the Proposed Order, the AG and IIEC unjustifiably ignore that, as part of 

the joint recommendation memorialized in the Staff/ComEd Stipulation, ComEd 

was and is proposing the conditional concession, for purposes of this case, of not 
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including in rate base its third quarter 2008 pro forma capital additions, coupled 

with no adjustment to the Depreciation Reserve or ADIT for post-test year 

changes in accumulated depreciation and deferred income taxes for test year 

plant.  Staff and ComEd agree that, with that concession, there is no basis, even 

under the Proposed Order’s analysis, for making adjustments to the Depreciation 

Reserve and ADIT for test year plant.  E.g., Staff BOE at 2-3, 5-11, 18-19, 

21-23, 26, 27; ComEd BOE at 17-18, 19-20.7  ComEd’s conditional concession 

removed the Proposed Order’s sole (and insufficient) rationale (at 25) for its 

recommendation, which is based on ComEd’s pro forma capital additions 

including plant going into service through that quarter. 

• As ComEd has shown in detail, the AG/CUB and IIEC proposal is improper and 

unwarranted under the Commission’s test year rule and principles and its 

pro forma adjustments rule, 83 Ill. Adm. Code §§ 287.20, 287.40, as the 

Commission expressly and correctly held in its on point Orders in Peoples, 

ComEd 2005, and ComEd 2001.  ComEd BOE at 11-21; ComEd Rep. Br. 

at 41-52; ComEd Init. Br. at 32-37.  Adopting the AG/CUB and IIEC proposal 

would be arbitrary and capricious and would constitute reversible error.  E.g., 

ComEd BOE at 12-13.  Nothing in the AG’s or IIEC’s BOEs alters that 

irrefutable conclusion. 

                                                 
7  Staff notes that the Stipulation is conditioned upon, among other things, rejection of Staff’s withdrawn proposed 

adjustment to the Depreciation Reserve for post-test year changes in accumulated depreciation for test year plant, 
but not on rejection of any other party’s similar proposed adjustment.   E.g., Staff BOE at 2.  However, Staff also 
emphasizes that it is its position that, if rate base does not include ComEd’s third quarter 2008 pro forma capital 
additions, then any adjustment to the Depreciation Reserve or ADIT for post-test year changes in accumulated 
depreciation or deferred income taxes for test year plant would be improper and there would be no reasonable basis 
to distinguish the rejection of such adjustments in Peoples and ComEd 2005.  E.g., Staff BOE at 2-3. 
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The AG’s Brief on Exceptions contains no argument supporting its Exception.  See AG 

BOE at 6.  Yet, the AG proposes to add to the final Order the AG’s characterizations of the 

meaning and application here of the 2003 Order in the AmerenUE and AmerenCIPS rate cases, 

ICC Docket Nos. 02-0798/03-0008/03-0009 Cons. (“AmerenUE/CIPS”).  See AG BOE at 6. 

The AG now has filed three briefs on this subject in this case, and yet not once in those 

three briefs has the AG mentioned, much less addressed, that less than six months ago the 

Commission in Peoples rejected the AG/CUB proposal as improper and did so in a manner 

intended to “bring[] certainty to a situation and settle[] expectations”.  Peoples, Order at 16-17.  

The AG also has ignored entirely that the Orders in both Peoples and ComEd 2005 correctly and 

expressly rejected AG/CUB’s citation of AmerenUE/CIPS on this subject as “inapplicable and 

without merit”.  Peoples, Order at 17; ComEd 2005 Order at 15.8  Neither AmerenUE/CIPS nor 

the other Orders cited by AG/CUB and IIEC involves facts comparable to those in this case.  As 

the Orders they cite recognize, they involved utilities with net plant that was essentially static or 

declining over time, unlike the undisputed facts here regarding ComEd.  E.g., ComEd BOE at 13 

and n. 11, 15-16 and n. 14; ComEd Rep. Br. at 42-43 and n.16; see also, e.g., Staff BOE at 19, 

22-23.  Staff, like ComEd, recognizes that this case now is indistinguishable from the Orders 

rejecting the AG/CUB proposal in Peoples, ComEd 2005, and ComEd 2001, as noted above. 

IIEC’s Brief on Exceptions at least acknowledges that the Proposed Order is inconsistent 

with three prior Commission decisions.  IIEC acknowledges that the Commission rejected the 

same AG/CUB proposal in the Orders in Peoples, ComEd 2005, and ComEd 2001.  See IIEC 

                                                 
8 The AG’s Initial Brief also failed to mention the rejection of the AG/CUB proposal in ComEd 2005 and ComEd 

2001.  The AG’s Reply Brief sought to distinguish ComEd 2005 although it again ignored ComEd 2001.  AG Rep. 
Br. at 5.  The AG’s attempted distinction of ComEd 2005 rested on the false premise that the Commission’s ruling 
there rested on the number of months after the end of the test year that were covered by ComEd’s pro forma capital 
additions.  E.g., ComEd BOE at 44-45. 
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BOE at 3; see also IIEC Init. Br. at 5, 17 (recognizing that to adopt the AG/CUB and IIEC 

proposal the Commission would have to “disavow” those Orders).  IIEC tries to wish away those 

on point Commission Orders, however, on the theory that the body of past Orders on this subject 

“have not been read as consistent”.  See IIEC BOE at 3.  IIEC seeks to add to the final Order 

language based on AmerenUE/CIPS (IIEC BOE at 4), and to add citation of the Commission’s 

pro forma adjustments rule (IIEC BOE at 4, 5). 

Perhaps the body of the Commission’s past Orders “have not been read as consistent” by 

IIEC, but the Commission, in each case where a utility was investing in its system at a rate such 

that its net plant was significantly increasing year over year, as indisputably is true in the instant 

case, has without exception expressly and correctly rejected the AG’s proposal as improper.  

IIEC’s invocation of AmerenUE/CIPS is no more valid than that of the AG. 

IIEC’s interpretation of the pro forma adjustments rule was rejected by the Commission 

in its past on point Orders, and it is wrong for a host of reasons discussed in ComEd’s prior 

briefs.  E.g., ComEd BOE at 12-13, 14-17; ComEd Rep. Br. at 46-49. 

IIEC and AG/CUB, in their proposed language (AG BOE at 6; IIEC BOE at 4, 5), make 

one more claim, but it also is wrong for numerous reasons.  IIEC and AG/CUB claim that their 

proposal is supported on the grounds that it will result in rates that better match ComEd’s actual 

costs of service in the period during which the rates being set will be in effect.  That is not true.  

As in their prior briefs, IIEC and AG/CUB, in making that claim, ignore: 

(1) that the Commission rejected that claim in Peoples and in ComEd 2005; 

(2) that because ComEd is investing in its system at a rate that results in significant 

increases in net plant year over year, its pro forma capital additions play a critical 
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role in reducing regulatory lag between rate cases, which is in the interests of 

customers as well as the utility (e.g., ComEd BOE at 13 n. 11); 

(3) ComEd’s net plant and total costs of service will continue to increase significantly 

during the period in which the rates being set will be in effect (e.g., id.); 

(4) the evidence is uncontradicted that, even if the Commission approves ComEd’s 

pro forma capital additions without the offsetting adjustments to the Depreciation 

Reserve and ADIT for test year plant proposed by AG/CUB and IIEC, ComEd 

still will seriously under-recover its rate of return during the period in which the 

rates being set will be in effect (e.g., ComEd Rep. Br. at 45); 

(5) AG/CUB and IIEC propose no parallel pro forma adjustments that would update 

ComEd’s revenue requirement for its actual post-test year changes in operating 

expenses, which would result in a higher revenue requirement (e.g., id. at 49-50); 

and 

(6) as noted earlier, the Staff/ComEd joint recommendation, if approved, would 

remove from rate base ComEd’s third quarter 2008 pro forma capital additions, as 

well as excluding any adjustments to the Depreciation Reserve and ADIT for 

post-test year changes in accumulated depreciation and deferred income taxes for 

test year plant. 

Although the AG’s and IIEC’s Briefs on Exceptions do not invoke (at least not expressly) 

the principle that past Commission Orders are not legally binding precedents nor “res judicata”, 

ComEd acknowledges that principle.  See, e.g., Mississippi River Fuel Corp. v. Illinois 

Commerce Comm’n, 1 Ill. 2d 509, 513, (1953).  ComEd also continues to recognize and urge that 
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the Commission must and should decide this case based on the evidence in the record.  220 ILCS 

5/10-103, 10-201(e)(iv)(A). 

However, given the facts proven by the evidence in the record, the Commission’s rules 

and principles, the Commission’s past on point Orders interpreting and applying those rules and 

principles, and the inapplicable facts and rulings of AmerenUE/CIPS and the other past Orders 

cited by AG/CUB and IIEC, for the Commission to adopt here the AG/CUB and IIEC proposal 

would be the kind of sharp and unexplainable departure from previous regulatory practice 

condemned by the Appellate Court in Commonwealth Edison Co. v. Illinois Commerce Comm’n, 

180 Ill. App. 3d 899, 906-910 (1st Dist. 1988).  The Commission recognized that in Peoples.  

The Commission stated: 

All parties should agree that Commission action brings certainty to a situation and 
settles expectations.  This is another way of saying that unless there are clear and 
distinguishable reasons for deciding a case differently, the Commission will 
follow in line with precedent.  To do otherwise risks a charge of arbitrary and 
capricious action. 

Peoples, Order at 16 (emphasis added).  See also id. at 17 (because the facts were not 

distinguishable from ComEd 2005, the Commission was “unable to lawfully deviate” from its 

rejection of the AG/CUB proposal in its ComEd 2005 Order).  AG/CUB’s and IIEC’s Exceptions 

should be rejected. 

B. Staff’s Exception Nos. A-5 And A-6 Should Be Adopted 

Staff, in its primary Exceptions, strongly contends that: (1) the Commission should 

approve the Staff/ComEd joint recommendation and, consistent therewith, exclude from rate 

base ComEd’s third quarter 2008 pro forma capital additions, and not adopt Staff’s 

now-withdrawn proposal to adjust the Depreciation Reserve for post-test year changes in 

accumulated depreciation for test year plant; and (2) if the Commission excludes from rate base 
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ComEd’s third quarter 2008 pro forma capital additions, then adoption of the AG/CUB (and 

IIEC) proposal to make such adjustments to the Depreciation Reserve and to ADIT is not 

warranted, would be contrary to the Commission’s recent on point Orders, and would be 

arbitrary and capricious.  Staff BOE at 2-3, 5-11, 18-27; Staff Exceptions “A” Nos. A-5 and 

A-6.9  Staff’s BOE makes clear that its position that in that scenario – i.e., if ComEd’s third 

quarter 2008 pro forma capital additions are not included in rate base, then adoption of the prior 

Staff proposal or of the AG/CUB and IIEC proposal would be unwarranted and improper – is not 

a “compromise” position but rather is a position fully supported by Staff on the merits.  Staff 

BOE at 2-3, 7, 8 n.2, 10, 19-20, 22-23, 26. 

Staff also presents alternative Exceptions that do not need to be reached if the 

Commission approves the Staff/ComEd joint recommendation.  See Staff BOE at 7-9, 18-27.  

Staff, in the alternative, argues that, even if the Commission does not approve the Staff / ComEd 

joint recommendation, the Commission still should not approve ComEd’s third quarter 2008 

pro forma capital additions, and, again, if they are not included in rate base, then the AG/CUB 

and IIEC proposal to adjust the Depreciation Reserve and ADIT for post-test year changes in 

accumulated depreciation and deferred income taxes for test year plant would remain 

unwarranted and improper and should not be adopted.  Staff BOE at 7, 9, 18-27.  ComEd does 

not agree with Staff’s alternative theory that the proof of ComEd’s third quarter 2008 pro forma 

capital additions is insufficient.  As the Proposed Order (at 26) finds, and as is discussed in 

Section III.A of this Reply Brief on Exceptions, ComEd has shown more than sufficient, detailed 

support for its third quarter 2008 pro forma capital additions, although under ComEd’s primary 

                                                 
9  Staff, like ComEd, presents, in its Exceptions “A” attachment to its BOE, Staff’s primary Exceptions on the 

resolution of rate base, operating expenses, and rate of return issues.  Staff BOE at 11-12.  The body of Staff’s BOE 
contains alternative Exceptions, where Staff has an alternative position, on those subjects (as well as Staff’s 
Exceptions on other subjects).  Id. 
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position, consistent with the Staff / ComEd joint recommendation, ComEd’s rate base would not 

include those additions.  ComEd does agree that, in the above scenario, the Depreciation Reserve 

and ADIT adjustments for test year plant proposed by AG/CUB and IIEC still would be 

unjustified and wrong. 

Staff also contends, in the alternative, that, if the Commission were to find grounds for 

approving ComEd’s third quarter 2008 pro forma capital additions (despite the fact that 

ComEd’s primary position is to the contrary), then such approval would constitute some sort of 

“restatement” of plant balances that in principle would warrant adjusting the Depreciation 

Reserve and ADIT for post-test year changes in accumulated depreciation and deferred income 

taxes for test year plant.  Staff BOE at 23. 

If the Commission approves the Staff/ComEd joint recommendation, then it need not 

even reach that alternative contention.  There is no reason to do so, because no party has opposed 

ComEd’s conditional concession to remove the third quarter 2008 pro forma capital additions 

from rate base.  Even if those additions were included in rate base, however, the adjustments to 

the Depreciation Reserve and ADIT for post-test year changes in accumulated depreciation and 

deferred income taxes for test year plant still should be rejected as unwarranted and improper, as 

discussed above and as shown in prior briefing.  ComEd BOE at 11-21; ComEd Rep. Br. 

at 41-52; ComEd Init. Br. at 32-37.  In particular, ComEd has disproven both factually and 

legally the theory that the adoption of the AG/CUB and IIEC proposal would be warranted by 

inclusion in rate base of pro forma additions that include plant going into service up to 

21 months after the end of the test year.  E.g., ComEd BOE at 17-21. 

Staff also makes the point that another reason to approve the Staff/ComEd joint 

recommendation and reject the Proposed Order’s recommendation is that, setting aside the lack 
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of merit of their adjustments, the AG/CUB adjustment figures are not the correct amounts given 

the level of gross plant approved by the Proposed Order, and that the evidence in the record does 

not contain information allowing the correction of the AG/CUB figures for that level.  Staff BOE 

at 23-24, 27.  However, ComEd notes that AG/CUB’s proposed adjustment to the Depreciation 

Reserve, even if otherwise taken at face value (in other words, all else being equal), is overstated 

by $92,709,000, as shown by Mr. Effron’s own schedules, given the Proposed Order’s accepted 

level of gross utility plant.  ComEd BOE at 20-21. 

Accordingly, ComEd’s and Staff’s Exceptions Nos. A-5 and A-6 should be adopted.  

Staff’s alternative Exceptions on pages 24 to 27 of its BOE need not and should not be adopted.10 

III. RATE BASE 

A. Absent ComEd’s Conditional Concession, 
ComEd’s Pro Forma Capital Additions Through  
September 30, 2008, Are Justified and Appropriate 

The Commission need not reach the question of whether to include in rate base ComEd’s 

pro forma capital additions for the third quarter of 2008.  The Staff/ComEd joint 

recommendation includes ComEd’s conditional concession excluding from rate base the 

additions for that quarter.  No party has opposed that conditional concession. 

Staff argues, in the alternative, that should the Staff/ComEd joint recommendation be 

rejected, then ComEd should be limited to pro forma capital additions only through the first two 

quarters of 2008.  Staff BOE at 9, et seq.  Staff claims that ComEd’s proof failed to establish that 

                                                 
10  ComEd notes that Staff’s alternative proposed language on pages 24 to 26 of Staff’s BOE, to the extent that it 

argues that ComEd did not provide sufficient proof of its third quarter 2008 pro forma capital additions, is incorrect, 
as discussed in Section III.A of this Reply Brief on Exceptions and, therefore, should not be adopted.  Staff’s first 
paragraph on page 26, regarding why the AG/CUB and IIEC proposal should be rejected, is accurate and is 
consistent with Staff Exception Nos. A-5 and A-6.  Staff’s proposed language on page 26 and in the first sentence of 
the first new paragraph on page 27 regarding a “restatement” of plant balances is erroneous and should not be 
adopted.  Finally, Staff’s remaining proposed new language on page 27 is unnecessary, and overlooks the evidence 
that the AG/CUB Depreciation Reserve adjustment, even setting aside that it is unwarranted and improper, is 
overstated by $92,709,000. 
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the capital additions subsequent to June 30, 2008 – i.e., the additions being made as this brief is 

being written – are known and measurable.  Id. at 20-21.  Staff’s position ignores the evidence in 

the record in this docket.  If the Staff/ComEd joint recommendation is not adopted and thus 

ComEd’s conditional limited waiver of its third quarter 2008 pro forma capital additions is 

inapplicable, the evidence makes plain that ComEd has met the standard and those capital 

additions should be included in rate base. 

Staff attempts to trivialize ComEd’s evidence as nothing more than a “construction 

budget.”  Staff BOE at 21.  That description grossly mischaracterizes the record.  ComEd 

described with particularity every project of $100,000 or more, and the record contains evidence 

of the need for the projects, their timetables, and the costs associated with completing them.  

Donnelly Reb., ComEd Ex. 21.0 Corr., 8:158-69:1377 and ComEd Ex. 21.App.  Similarly, with 

blanket programs that encompass smaller tasks and repetitive work, ComEd also established the 

actual work plans for the first three quarters of 2008, as well as the status of the completed and in 

process work.  Donnelly Reb., ComEd Ex. 21.0 Corr., 22:471-23:498 and ComEd Ex. 21.App.  

All of this evidence was reviewed by outside consultants who, after also interviewing ComEd 

project managers, concluded that ComEd would carry out its work plan and install those capital 

additions in the first three quarters of 2008.  Donohue/Williams Reb., ComEd Ex. 24.0, 16:318-

321.  Further, by the time of the hearings, Mr. Donnelly was able to confirm that any variances 

from the planned expenditures would be within the limits ComEd had previously set forth in 

prefiled testimony.  Donnelly, Tr. at 563:2-11. 

As ComEd demonstrated in its Brief on Exceptions, the invocation of the 21-month 

period of additions as a grounds for reducing rate base does not make legal, factual, or logical 

sense.  ComEd BOE at 17-20.  ComEd’s proposed rate base is in compliance with the 
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Commission’s regulations, and as long as ComEd provides the necessary proof, as ComEd has 

done here, the inclusion of these assets in rate base is appropriate. 

B. Economic Stimulus Act Adjustment 

The Commission also need not reach the question of whether to include in rate base any 

incremental adjustment related to the new federal Economic Stimulus Act based on ComEd’s 

pro forma capital additions for the third quarter of 2008, if it accepts ComEd’s unopposed 

conditional concession to exclude those additions from rate base as part of the Staff/ComEd joint 

recommendation. 

The Proposed Order (in its Appendix, p. 5, column (f)) adopts ComEd’s proposed 

$49,802,000 increase in ADIT, which reduces rate base by the same amount, related to the 

ComEd’s pro forma capital additions for the first two quarters of 2008 and the Economic 

Stimulus Act.  ComEd voluntarily proposed that adjustment in its surrebuttal testimony.  

Houtsma/Frank Sur., ComEd Ex. 40.0 Corr., 6:124 – 7:133; ComEd Ex. 40.02, Work Paper 

WPRB-5, p. 1.  ComEd proposed the adjustment only as to its first and second quarter 2008 

pro forma capital additions because of its conditional concession as to the third quarter 2008 

pro forma capital additions. 

Although the AG made no such proposal before now, the AG’s BOE argues that, if the 

Commission approves ComEd’s pro forma capital additions for the third quarter of 2008, the 

Economic Stimulus Act adjustment should be increased to cover that quarter.  AG BOE at 1-2.  

The AG offers the simplistic method of simply increasing the adjustment by the ratio of the third 

quarter 2008 pro forma capital additions to the first and second quarter additions, resulting in an 

increase in ADIT of $15,830,000.  Id. at 2. 
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If, however, the Commission were to adopt the AG/CUB and IIEC proposal for 

adjustments to the Depreciation Reserve and ADIT for test year plant, which is unwarranted and 

would constitute reversible error, then, in that scenario, the Commission should reduce the 

Depreciation Reserve adjustment by $92,709,000, to eliminate the mismatch for plant 

retirements as discussed in Section II.B of this Reply Brief on Exceptions (see also ComEd BOE 

at 20-21), and, in the absence of a more accurate methodology, could adopt the AG’s proposed 

increase of ADIT related to the Economic Stimulus Act by $15,830,000.   

C. Underground Cable and New Services Adjustment 

1. ComEd Is Willing To Discuss With Staff Information  
Staff Now Requests to Evaluate Plant Additions, But  
The Order Should Go No Further 

Staff “urges the Commission in its Order to [require ComEd to] work with Staff to track, 

record and provide all information necessary for Staff to fully evaluate capital additions.”  Staff 

BOE at 28.  ComEd always welcomes the opportunity to work with Staff to resolve issues, and 

has no objection to doing that. 

However, Staff goes further, asking that the Commission “require the Company to, at a 

minimum, supply the following information when it files its next rate case: 

• The cost of all material components of plant additions; 

• All labor hours, labor rates and total labor costs associated with those additions; 

• A listing and associated costs for all other significant cost items in those 
additions.” 

Id.  This additional proposed requirement appeared for the first time in this case in Staff’s BOE 

and, as a result, it has not been the subject of any testimony that is part of the evidentiary record.  

ComEd finds it somewhat difficult to respond to this far-reaching proposal, especially  in the 

short time allotted to file Reply Briefs on Exceptions.  Nonetheless, ComEd believes a number of 
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sound reasons suggest that this proposal should not be accepted at this time.  ComEd sets forth 

below the issues that it and Staff will need to consider in determining what type of information 

ComEd should keep on a prospective basis. 

First, ComEd does not presently keep this information in the form that Staff would have 

the Commission require.11  It is not information that is presently required to be kept by the 

Uniform System of Accounts, and has never been required in prior rate cases.  That is why 

ComEd was unable to produce the information in this case, when the issue first arose (only as to 

underground cable and services) in Mr. Lazare’s testimony in February 2008.  Further, it is 

extremely unlikely that ComEd would be able to physically change its accounting and 

information management systems and take the other actions that would be necessary to allow it 

to produce this information as part of ComEd’s next rate filing.  Although ComEd has not yet 

been able to study implementation of such changes, based on its experience with less sweeping 

changes, implementation of the mechanisms needed to allow ComEd to comply could take years 

to complete.  

Aside from the sheer impossibility of complying with any such requirement, the record 

contains no evidence as to the likely benefits that would accrue to the Commission or customers 

from implementation of this new requirement or the costs of such implementation.  Once again, 

although ComEd has not had the time to prepare even a rough approximation of the costs of such 

implementation, based on experience with less far-reaching changes, ComEd is confident in 

saying that the implementation costs would run into the millions of dollars.  And, although 

sizeable costs are certain to result, the benefits that might flow from implementing such a 

requirement are uncertain and tenuous.  Staff has not explained, for example, why this 

                                                 
11 Staff has agreed in this case that, for example, ComEd has never been required to maintain data on capitalized 

labor costs on a project-by-project basis.  Tr. at 1741:1-1743:10. 
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information would allow it to express a better opinion of whether or not investment costs were 

reasonable, and nothing is readily apparent in this regard.  The Commission and Staff have been 

able to evaluate the reasonableness of plant additions for many years without this particular type 

and level of detailed information.12  If ComEd does make systems changes, ComEd's customers 

will pay the costs of those changes through rates.  ComEd and Staff should weigh the benefits of 

those changes against their costs before implementing such changes.   

ComEd respectfully suggests that all of these issues should be the subject of ComEd-

Staff discussions as contemplated by the first part of Staff’s proposal.  The parties could discuss 

the specifics of what it is Staff believes it legitimately requires,13 the cost and likely time frame 

that would be involved for implementation and the benefits of producing the requested 

information.  Given good faith discussions, it might develop that Staff could be given equivalent 

or even better information on a shorter schedule and at lower cost.   In addition, the parties 

should discuss the rate treatment that Staff would support for recovery of the significant costs 

that might result. 

Finally, before it adopts any such far-reaching requirements as Staff proposes - and any 

such action would be very premature in light of the considerations discussed above - the 

Commission should consider whether it is fair and reasonable or even lawful to single out 

ComEd for such added scrutiny, or whether other utilities in the State should also be required to 

comply with these requirements.14  Once again, the lateness of this proposal has prevented 

                                                 
12 It is the case, for instance, that Staff in this case was able to evaluate the reasonableness of the “five largest” and 

next ten major capital projects in 2005 and 2006 without access to the type of information that is the subject of the 
Staff proposal.  Linkenback Dir., Staff Ex. 8.0, 22:473-24:506.  

13 For example, Staff’s request that ComEd be required to provide information on costs for “all other significant 
cost items” would need to be clarified before it could become a requirement.   

14 The Public Utilities Act gives the Commission authority to “establish a uniform system of accounts to be kept by 
public utilities.”  220 ILCS 5/5-102 (emphasis added). 
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development of a record or even legal argument on these issues.  These are, however, obviously 

significant issues that would need to be addressed.  

For at least all of the above reasons, ComEd respectfully requests that Staff’s proposal 

that the Commission require ComEd to provide specific additional information as part of its next 

rate filing not be accepted at this time.  The record is woefully inadequate for the Commission to 

act on that proposal in this case.  Instead, ComEd commits that it will work with Staff to try and 

understand Staff’s data needs, and to devise a means of providing that data at a reasonable cost 

commensurate with the likely benefits. 

For these reasons, ComEd asks the Commission to make the following revisions to the 

Commission Analysis and Conclusions of Section IV.C.1.b of the Proposed Order, dealing with 

this issue:  

 The fundamental issue concerning underground lines and services 
is that Staff believes that the Company has provided Mr. Williams and Mr. 
Lazare seem to make one apples-to-oranges comparison after another. 
These difficulties appear to be the result of insufficient information being 
provided to allow Commission Staff to analyze plant additions in the 
manner it deems appropriate. The Commission notes, however, the 
Company‘s claim that it does not maintain records in the manner sought 
by Staff and that it has never been required to do so. In addition, ComEd's 
current accounting and financial reporting systems are not designed to 
provide the information that Staff requested without major structural 
modifications. 

 Nevertheless, ComEd bears the burden of proving that its proposed 
rates are just and reasonable. It is not Staff‘s burden or responsibility to 
prove that the costs at issue here are unreasonable. Inferences within 
ComEd‘s briefs that Staff must make that showing are incorrect.  

 Thus, the Commission orders ComEd to work with Staff to ensure 
that reasonably available data related to plant additions is provided to 
Staff.    ComEd should also work with Staff and to identify the availability 
of other data and  information that Staff seeks on a prospective basis to 
evaluate plant additions for electric utilities.  That process shall include an 
analysis of the costs and benefits to electric consumers of modifying plant 
accounting and other utility record-keeping systems in order to provide 
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such information.  Obviously, additional relevant information that can be 
provided to Staff at little or no cost, should be provided.  

 That being said, however, Staff‘s adjustment is too extreme given 
that the Company has provided some justification for the increase in costs. 
Also, the Company effectively showed that by eliminating the most outdated 
information from the year 2000 from Mr. Lazare‘s averaging period reduced 
the recommended disallowance by 75%. Based on ComEd Cross Ex. 15, this 
results in an adjustment of $18,730,380. The Commission finds this to be 
reasonable because the year 2000 data is older and much lower than more 
recent years. 

2. Alternative Exceptions 

The Commission need not reach the issue of whether an adjustment for underground 

cable and new services is appropriate if it approves the Staff/ComEd joint recommendation.  

Staff’s BOE points out that if each of the proposed resolutions set forth in the Stipulation is 

accepted while retaining the Proposed Order’s conclusions on the other revenue requirement 

issues contested between ComEd and Staff, Staff would not advocate any exceptions on the 

underground cable and services adjustment, other than its exceptions relating to information 

requirements for ComEd’s next rate case that are addressed above.  Staff BOE at 29-30.  ComEd 

shares that view and would not advocate exceptions relating to the disallowance contained in the 

Proposed Order. 

Staff also states, however, that if each of the issues resolutions set forth in the Stipulation 

is not accepted, Staff proposes that the order be modified to include the full $111 million of gross 

plant adjustment, instead of the $18.7 million adjustment found appropriate by the Proposed 

Order.  Id. at 30-31.  For the following reasons, as well as those set forth in its Initial and Reply 

Briefs, ComEd opposes any adjustment to rate base on account of underground cable and 

services in the event that each of the issues resolutions in the Stipulation is not accepted: 
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 The Proposed Order correctly recognizes that Staff’s proposed adjustment is based 

largely on ComEd’s failure to produce data about individual costs that ComEd does 

not and has never been required to maintain in the form sought by Staff.   

 Premising a rate base reduction on failure to produce “explanatory” information that 

neither ComEd nor any other Illinois utility has previously been required to maintain 

as a prerequisite for  rate base treatment for investments, the Staff adjustment violates 

Illinois law as enunciated in cases such as Illinois Power Co. v. Illinois Commerce 

Comm’n, 339 Ill. App. 3d 425 (5th Dist. 2003) (reversing Commission decision 

disallowing costs because of failure to present PVRR analysis where no such standard 

had previously been imposed).   

 Basing a disallowance on what Staff’s supposes costs for underground cable and 

services “should have been” where no evidence shows that actual costs were 

improperly increased, violates the Illinois Supreme Court’s holding in Peoples Gas 

Co. v. Slattery, 373 Ill. 31 (1939). 

 Despite the contrary implications in the Proposed Order, ComEd amply met its 

burden of proof with respect to these costs, providing documentary and testimonial 

evidence substantiating the prudence of these investments and reasonableness of the 

related costs.  ComEd Init. Br. at 12-13, 17-19; ComEd Rep. Br. at 19-21. 

 By contrast, neither Staff nor any other party introduced an iota of evidence that these 

assets were imprudently acquired or unreasonable in cost, or that ComEd could have 

paid less for underground cable or services than it did pay.  ComEd Init. Br. at 23-24. 
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 The unprecedented Staff adjustment would require ComEd to write off used and 

useful assets that would reduce 2008 earnings by about $60 million and severely 

hamper ComEd’s ability to restore its financial health.  ComEd Init. Br. at 5. 

 Staff seeks to justify its adjustment on grounds that the information is needed to 

explain supposedly “unusual” increases in the costs of underground cable and 

services.  But that premise fails because Staff’s conclusion that the cost increases 

were “unusual” is based on an analysis that itself: 

• is based on assumptions that lack support in the record, or that are 

unreliable and stale (as the Proposed Order recognizes in part);  

• does not accurately measure the unit costs of new underground cable but 

rather of broader categories of costs and only some cable; and  

• can itself be interpreted to show that the costs of underground cable have 

not increased at all much less at an “unusual” rate, e.g., year 2002 

underground cable costs escalated at 4% per year to 2005-06 exceed actual 

2006-06 costs.  

ComEd Init. Br. at 26-28; ComEd Rep. Br. at 33-34. 

If the Commission does not accept each of the proposed issues resolutions set forth in the 

Stipulation, the final Order will not be correct and sustainable unless Staff’s adjustment is 

rejected in its entirety.  Thus, ComEd’s conditional voluntary acceptance of the $18.7 million 

rate base disallowance in the Proposed Order is yet another reason the Commission should 

accept each of the Stipulation’s issues resolutions. 
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IV. OPERATING EXPENSES 

A. Incentive Compensation 

The Proposed Order correctly recommends rejection of: (1) Staff’s proposed adjustments 

to disallow $3,018,000 of capitalized costs and $5,809,000 of operating expenses incurred under 

ComEd’s Annual Incentive Plan’s (the “AIP”) Total Costs metric; and (2) AG/CUB’s proposed 

adjustment to disallow $232,000 of capitalized costs and $978,000 of operating expenses 

incurred under ComEd’s Long-Term Incentive Plan’s (the “LTIP”) reliability metrics (i.e., its 

System Average Interruption Frequency Index (“SAIFI”) and Customer Average Interruption 

Duration Index (“CAIDI”) metrics).  Proposed Order at 57.  Staff’s alternative Exception, which 

Staff proposes only in the event that the Commission does not adopt the Staff/ComEd joint 

recommendation (Staff BOE at 36-37), CUB’s Exception to the former ruling (CUB BOE 

at 1-3), and CUB’s Exception to the latter ruling (CUB BOE at 4), each are erroneous. 

1. The AIP’s Total Costs Goal 

The Commission’s standards and its prior decisions support full recovery of the amounts 

incurred under the AIP’s Total Costs metric, which is based on controlling ComEd’s operating 

and maintenance or “O&M” expenses and capital expenditures.   Staff’s alternative Exception 

and CUB’s Exception are without merit, for several reasons. 

First, Staff’s proposal to disallow 50% of the amounts incurred under the AIP’s Total 

Costs goal, which CUB now supports, is directly contrary to the Commission’s determinations 

regarding this subject in ComEd 2005.15  In that Order, the Commission found that all of the 

amounts tied to the AIP’s Total Cost metric should be allowed. 

                                                 
15  AG/CUB in their testimony and their prior briefs proposed to disallow 50% of all costs and expenses incurred 

under the AIP on the specious grounds that (1) ComEd’s incentive compensation metrics in its 2005 rate case 
included metrics based on Exelon Corporation’s Earnings Per Share (“EPS”) and (2) the Commission should ignore 
that ComEd, in light of the Commission’s Order in ComEd 2005, eliminated the Exelon EPS metrics in 2007.  See 
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In ICC Docket 05-0597, the Commission adhered to its position in ICC 
Docket 01-0423 [ComEd’s 2001 rate case] that “such expenses should be 
recovered if the incentive compensation plan has ‘reduced expenses and created 
greater efficiencies in operations’ and thus, ‘it can reasonably be expected to 
provide net benefits to ratepayers.’”  ICC Docket 05-0597 Final Order at 95.  
Concluding that “it is hard to ignore the tangible benefits to ratepayers” that result 
from meeting operational goals, such as “increased reliability as measured by 
SAIFI and CAIDI” and “reducing O&M and capital expenses,” the Commission 
approved recovery of incentive compensation resulting from meeting “funding 
measures associated with operational goals.”  ICC Docket 05-0597 Final Order at 
95-96. 

McDonald Reb., ComEd Ex. 28.0, 12:263-13:272. 

Second, while Staff notes (Staff BOE at 36) that the Proposed Order (at 57) cites only 

ComEd 2005, the Commission also rejected the theory that incentive compensation amounts tied 

to cost control metrics should be disallowed as benefiting shareholders even more recently in 

Peoples (Order at 66), and that theory is inconsistent with several other Commission Orders as 

well.  McDonald Reb., ComEd Ex. 28.0, 14:301-15:318; ComEd 2001 at 129; Consumers 

Illinois Water Co., ICC Docket No. 03-0403 (Order, April 13, 2004) at 15; Northern Illinois Gas 

Co., ICC Docket No. 95-0219 (Order, April 3, 1996) at 27.  If the Commission were concerned 

with the Proposed Order’s only having cited ComEd 2005, then the Commission should add to 

the final Order: “See also Commonwealth Edison Co., ICC Docket No. 01-0423 (Order 

March 28, 2003), at 129; Consumers Illinois Water Co., ICC Docket No. 03-0403 (Order, 

April 13, 2004) at 15; Northern Illinois Gas Co., ICC Docket No. 95-0219 (Order, April 3, 1996) 

at 27.” 

Third, even setting aside the Commission’s past rulings, Staff’s and CUB’s claim that the 

Total Cost goal is shareholder-oriented simply is incorrect.  As Mr. McDonald explained: 

                                                                                                                                                             
(cont’d) 

ComEd Init. Br. at 43, 46.  CUB’s Exception as to the AIP now is based on CUB’s switching theories to support 
Staff’s proposal.  The AG filed no Exceptions on the subject of incentive compensation.   



 

28 

The total cost goal is an operational metric.  It provides an incentive to manage 
cost levels, which benefits customers through lower rates than otherwise would be 
expected, improved efficiency, and productivity.  The Commission has repeatedly 
recognized the benefits to customers from incentive compensation programs that 
reward employees for controlling or lowering operating costs. 

McDonald Reb., ComEd Ex. 28.0, 13:286 - 14:290.  See also, id. at 15:319 - 16:345.  While 

Staff and CUB are correct (Staff BOE at 36, CUB BOE at 2-3) that the Commission must decide 

this case based on the evidence in the record, and that the Commission’s past Orders are not 

binding legal precedents, there is no basis in the evidence for reaching a result other than 

allowing in full the amounts incurred under the AIP’s Total Cost goal.  The Proposed Order (at 

57) is right that there is “no reason to waver”.  As indicated above, ComEd revised the AIP to 

abolish the Exelon EPS funding measure and replaced it for most employees with the 

ComEd-specific Total Costs goal in response to the rulings in ComEd 2005.  McDonald Reb., 

ComEd Ex. 28.0, 14:293-300.  ComEd’s compliance with that Order should not result in a denial 

of cost recovery.  This is yet another issue where the Commission is being asked by other parties 

to make an arbitrary and capricious departure from previous regulatory practice.  Staff’s 

alternative Exception and CUB’s Exception should be rejected. 

2. The LTIP’s SAIFI/CAIDI Metric 

The Commission’s standards and its prior decisions also support full recovery of the 

amounts incurred under the LTIP’s reliability (SAIFI/CAIDI) metric.  CUB’s Exception is 

arbitrary and specious. 

Nothing supports disallowing amounts paid out under the LTIP’s SAIFI and CAIDI 

metrics.  Those amounts are clearly recoverable under the Commission’s standards.  

Houtsma/Frank Reb., ComEd Ex. 25.0 Corr., 42:882-888.  The benefits to customers of 

reliability metrics are obvious, as recognized by Staff’s and IIEC’s respective witnesses 
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(Hathhorn Reb., Staff Ex. 14.0, 12:277-281;16 IIEC Init. Br. at 25), and the Commission 

recognized those benefits as warranting full cost recovery of amounts incurred under SAIFI and 

CAIDI metrics in ComEd 2005 and ComEd 2001.  E.g., McDonald Reb., ComEd Ex. 28.0, 

13:267-271; Order in ICC Docket No. 05-0597 at 96. 

CUB argues (CUB BOE at 2) that the amounts incurred under the LTIP’s SAIFI and 

CAIDI metrics should be disallowed because they are paid in the form of stock compensation, 

but the form of the payments under the LTIP is not a valid reason to disallow the amounts paid.  

Under the Commission’s standards, recoverability of incentive compensation should be 

determined based on the plan metrics, not on the form of payment.  Houtsma/Frank Sur., ComEd 

Ex. 40.0 Corr., 23:508-15.  CUB’s Exception should be rejected. 

3. Prudent and Reasonable Incentive Compensation  
Amounts Should Be Allowed, As A Matter Of Law 

Finally, ComEd takes the position, as it has in its pending appeal from ComEd 2005, that 

it is entitled to recover prudent and reasonable incentive compensation costs and expenses, as a 

matter of law.  Uncontested evidence shows that all of the amounts incurred under the AIP and 

the LTIP are prudently incurred and reasonable in amount, and that the two plans are needed to 

help attract and maintain a sufficient, qualified, and motivated work force.  McDonald Reb., 

ComEd Ex. 28.0, 22:479-23:495; McDonald Sur., ComEd Ex. 41.0, 7:140-53, 10:217-11:221.  

Thus, ComEd should be allowed to recover the amounts incurred under the plans, as a matter of 

law.  To deny cost recovery would violate the well-established principle that rates “must allow 

the utility to recover costs prudently and reasonably incurred.”  Citizens Utility Bd. v. Illinois 

Commerce Comm’n, 166 Ill. 2d 111, 121 (1995).  Accordingly, Staff’s alternative Exception -- 

                                                 
16  Staff originally proposed to disallow all of the costs and expenses incurred under the LTIP, but, after reviewing 

ComEd’s rebuttal, Staff modified its position to allow the amounts incurred under the SAIFI/CAIDI measures.  
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which, again, Staff proposes only if the Staff/ComEd joint recommendation is not adopted -- and 

CUB’s two Exceptions are erroneous and should be rejected. 

B. Merger Expenses 

The Proposed Order recommends (at 60) approval of one-fourth of the 

AG/CUB-proposed adjustment relating to the salaries and benefits of employees who performed 

merger-related activities.  In fact, no adjustment should have been approved, and the 

Commission should adopt the language set forth in each of Staff’s and ComEd Exception 

Nos. A-12 for the reasons set out in ComEd’s BOE (at 25-26). 

In their BOEs, however, the AG (at 3-4) and CUB (at 4-5) persist in their erroneous 

argument that the proposed adjustment should be allowed in its entirety.  Their claims lack merit. 

The AG and CUB ignore the reality that ComEd has explained and proven time and 

again: (1) employees who worked on the merger are salaried employees who were still 

responsible for their normal utility duties and completed their merger related duties by 

effectively working unpaid overtime; (2) ComEd does not pay salaried workers for overtime, so 

there is no sound business reason to make them record the total number of hours they worked; 

and (3) ComEd wanted to record hours devoted to the merger.  Houtsma/Frank Reb., ComEd Ex. 

25.0 Corr., 54:1116–56:1174; Houtsma/Frank Sur., ComEd Ex. 40.0 Corr., 24:538–25:557.  

Thus, hours that would have otherwise been assigned to normal utility duties that were still being 

completed, were instead assigned to the merger. 17   

                                                                                                                                                             
(cont’d) 

Hathhorn Reb., Staff Ex. 14.0, 12:277-281, and Sched. 14.7, p. 4, ll. 12 and 17. 

17 The fact that employees spent a portion of their normal 40 hour work week on the merger (and recorded that 
merger related time as required) did not excuse them from completing 100% of their regular delivery service related 
job – even if that meant more than a 40 hour work week (for which they were not paid overtime). 
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Unlike Staff, the AG fails to comprehend that the amounts ComEd seeks to recover here 

were spent to pay salaried employees who provided full-time service to the utility in furtherance 

of its distribution related functions.  Id.  Failure to allow ComEd to recover this $2.546 million 

would be an unlawful disallowance of normal and reasonable employee costs actually incurred 

for employees performing regular distribution related duties.  

In 2006, ComEd’s customers got a full day’s work for a full day’s pay from those 

employees whose salary and wage expense are included in the revenue requirement, and which 

the AG and CUB seek to disallow in part.  Moreover, these test year expenses are fully 

representative of the services that those employees are performing and will continue to perform.  

Houtsma/Frank Reb., ComEd Ex. 25.0 Corr., 56:1171-73.  As such, they are legitimate and 

allowable utility expenses, and AG/CUB’s proposed adjustment lopping off a part of those 

expenses should be rejected. 

  Both the AG and CUB argue that the Proposed Order found that ComEd had failed to 

prove its case and that it must therefore follow that 100% of their proposed adjustment should be 

allowed.  However, nothing in the Proposed Order supports that conclusion.  The Proposed 

Order (at 60) offers speculative questions, but those questions do not warrant any disallowance 

and, in any event, they have been answered by ComEd’s evidence.  As ComEd’s BOE (at 25-26) 

demonstrates, the unchallenged evidence is that salaried employees carried out their normal 

delivery services work despite the pendency of the merger.  E.g., Houtsma/Frank Reb., ComEd 

Ex. 25.0 Corr., 56:1171-1173. 

Given that no evidence supports the partial adjustment recommended by the Proposed 

Order, much less the more extensive adjustment advocated by AG/CUB, the Commission should 
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adopt the language set forth in Staff and ComEd’s Exception Nos. A-12,18 and reject the 

AG/CUB Exceptions. 

C. A&G – Exelon Way Severance 

The AG continues to argue that the $18,791,000 Exelon Way severance costs allowed by 

the Proposed Order should be disallowed.  AG BOE at 10-11.  In support of that argument, the 

AG argues that the Proposed Order should explain why it was appropriate and necessary to 

create a regulatory asset when ComEd did not request it and the Commission did not initially 

authorize it.  The premise of the AG’s argument is flatly incorrect.  Because, as ComEd has 

shown and Staff agreed (ComEd Init. Br. at 50-51; ComEd Rep. Br. at 64-65; Hathhorn, Tr. at 

650:20 – 654:10; Hathhorn Reb., Staff Ex. 14.0, 17:386 – 18:401), and as the Proposed Order 

acknowledges, ComEd did request recovery of the full amount of the severance expenses – not 

just the 2004 test year amount – and the Commission did approve such recovery, no explanation 

as requested by the AG is necessary.  The AG also claims that the Proposed Order must be 

modified to demonstrate how the FASB 71 “requirement for creation of a regulatory asset is 

satisfied in this instance.”  This is unnecessary.  FASB 71 simply provides that it is appropriate 

for a regulatory asset to be created if it is “probable” that future revenues equal to the capitalized 

cost will result from inclusion of that cost in prospective revenue requirements.  However, that 

does not mean that creation of a regulatory asset for accounting purposes must be specifically 

directed by the Commission before amortized costs may be recovered, as ComEd’s and Staff’s 

testimony confirms.  The Proposed Order’s allowance of these severance costs was correct and 

the AG’s Exception should be rejected. 

                                                 
18  Staff and ComEd’s language includes a typographical error: “adoptedgranted” should be “adoptedgranted”. 
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D. Rate Case and Original Cost Audit Expenses 

1. Rate Case Expenses – This Case 

The Commission need not reach this issue if it approves the Staff/ComEd joint 

recommendation.  Staff’s BOE (at 31-33) proposes that ComEd’s legal costs for the instant case 

be reduced by $1 million in the event that the proposed set of issues resolutions set forth in the 

Stipulation is rejected.  The $1 million figure proposed by Staff lacks any valid basis in that 

scenario.  Staff argues that because joint Staff/ComEd recommendation was reached, ComEd’s 

costs must have been reduced and therefore a reduction of $1 million is appropriate.  That 

premise is unfounded.  In the event that the issues resolutions in the Stipulation are accepted, 

ComEd has voluntarily agreed to relinquish that portion of its fees.  However, the record does 

not support the conclusion that the Stipulation by itself actually reduced ComEd’s legal fees for 

this case.  If anything, the Stipulation required ComEd to expend fees defending the legality and 

the merits of the Stipulation, while continuing to defend its original litigating positions in the 

eventuality that the issues resolutions in the Stipulation were to be rejected.  ComEd’s rate case 

expenses, despite the Stipulation, are still projected to be $11.5 million.  Houtsma/Frank Sur., 

ComEd Ex. 40.0 Corr., 28:619-29:631.  No one is challenging any specific part of ComEd’s 

costs as unreasonable.  In the circumstances, Staff’s proposed adjustment in this regard lacks any 

basis and, should the issues resolutions in the Stipulation not be accepted, it should be rejected. 

2. 2005 Rate Case Expenses  
Approved in 2005 Rate Case 

The AG’s BOE (at 4-6) continues to reflect the AG’s demand that ComEd be denied the 

right to recover the 2005 rate case expenses previously approved in ComEd 2005.  The AG 

argues that the Commission is allowing a “surcharge to recover past expenses” by allowing 

“prospective recovery of historical rate case expenses.”  Id. at 4.  This recovery is in no manner a 
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“surcharge,” but rather recovery of amounts that ComEd already has been allowed by the 

Commission to recover.  ComEd Init. Br. at 55-56; ComEd Rep. Br. at 69-70.  The AG seeks to 

pretend that because ComEd has incurred additional expenses in connection with this rate case, 

the expenses it incurred in connection with the last rate case have somehow disappeared and that 

ComEd no longer needs to recover them.  To accept this disallowance would deprive ComEd of 

recovery of costs that everyone accepts were prudently incurred.  It would also overrule the 

Commission’s ComEd 2005 Order providing for their recovery.  What is more, such an 

adjustment would be contrary to the Commission’s determination of this exact issue in ComEd’s 

2001 rate case.  ComEd Init. Brief at 55-56.  The AG’s proposed adjustment should be rejected. 

3. 2005 Rate Case Rehearing  
Expenses Incurred in 2006 Test Year 

The AG’s BOE (at 4-6) also argues that the Proposed Order’s approval of recovery of 

ComEd’s expenses of rehearing incurred in ComEd 2005 should also be disallowed as a 

“surcharge”.  That characterization again is entirely incorrect and unwarranted.  This recovery is 

not premised on rates having been “too low” in the past.  Instead, as ComEd has explained, 

ComEd could not have requested these expenses as part of its ComEd 2005 rate request because 

it was impossible to determine whether and on what issues rehearing might be granted and thus 

what those fees might have been.  ComEd Init. Br. at 58.  Data on actual costs are now available 

and these are the amounts allowed by the Proposed Order.  In any event, as the Proposed Order 

notes, no party has challenged these costs as unreasonable in amount and they have been 

properly recorded as test year expenses.  Accordingly, ComEd must be allowed an opportunity to 

recover these costs.  The AG’s Exception on this issue should be rejected. 
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4. Original Cost Audit Legal Expenses 

The Commission need not reach this issue if it approves the Staff/ComEd joint 

recommendation.  Staff’s BOE (at 33-35) proposes that ComEd’s legal costs for the Original 

Cost Audit be reduced by $794,000 (a $265,000 reduction in the revenue requirement because 

the amounts were proposed to be amortized over three years), in the event that the proposed set 

of issues resolutions set forth in the Stipulation is rejected.  This proposal, too, is entirely 

arbitrary.  No one has questioned that the work was done or pointed to any particular item of 

legal expenditure as unreasonable.  Staff simply asserts that legal fees that amount to 50% of 

audit fees are unreasonable per se.  Nothing factual is advanced to support such a per se rule.  As 

the legal fees in this case were not discretionary expenditures (being incurred in connection with 

an audit directed by the Commission) and as they are not challenged as unreasonable on any 

factual basis, Staff’s Exception in this regard should be rejected.  ComEd Init. Br. at 39 n. 28; 

Houtsma/Frank Reb., ComEd Ex. 25.0 Corr., 66:1363 – 67:1384. 

E. The New Business Revenue Credit 

The Proposed Order (at 72) correctly finds that: 

The Company has shown that the growth in customers that the AG relies 
on for its adjustment, was in reality based on customers migrating from one class 
to another.  Moreover, the Company’s calculation is consistent with the 
Commission’s decision in Docket 05-0597.  Accordingly, the AG’s adjustment is 
not warranted. 

The AG takes Exception to those rulings, and seeks to increase the new business revenue credit 

from $26,401,000 by $4,776,000 to $31,177,000.   AG BOE at 11-13.  As the Proposed Order 

found, the AG’s proposal is an attempt to count the same revenues twice and should be rejected. 
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Consistent with the Commission’s Order ComEd 2005, ComEd, in calculating its revenue 

requirement, proposed a revenue credit of $26,401,00019 to reflect the anticipated increase in 

revenue associated with the pro forma capital additions that are new business.  Houtsma/Frank 

Dir., ComEd Ex. 7.0 Corr., 37:717-21; ComEd Ex. 7.1, Sched. C-2.16; ComEd Ex. 7.2, Work 

Paper WPC-2.16.20 

When ComEd calculated the credit, it estimated kilowatt-hour sales growth for new 

residential, small commercial and industrial (“SCI”), and large commercial and industrial 

(“LCI”) customers that will stem from the pro forma new plant additions for 2007 and the first 

three quarters of 2008.  The estimate relied on 2006 actual customer growth statistics, which led 

to a calculated credit of $26,401,000.  ComEd Ex. 7.2, Work Paper WPC-2.16.  The Commission 

accepted, and Mr. Effron and the AG supported, this method, e.g., use of test year data to project 

growth into the period of the pro forma additions in ComEd 2005.  Effron, Tr. at 606:21-607:19. 

AG/CUB nonetheless proposes to increase the new business revenue credit by a further 

$4,776,000.  AG BOE at 11-13, relying on Effron Reb., AG/CUB Ex. 5.0, 5:12-17, and 

AG/CUB Ex. 5.2.  During discovery, AG/CUB witness Effron asked ComEd to provide the 

actual customer growth in 2007.  ComEd provided the requested information, with caveats, 

which Mr. Effron then used to calculate his adjustment for new customer growth for 2007 and 

the first three quarters of 2008 of $31,177,000, or $4,776,000 more than ComEd had calculated.  

Effron Reb., AG/CUB Ex. 5.0, 5:9-17. 

                                                 
19  Under the proposed set of issue resolutions set forth in the Staff/ComEd Stipulation, the pro forma capital 

additions for the third quarter of 2008 are to be excluded from rate base, in which case the credit should be reduced 
by $3,758,000.  Houtsma/Frank Reb., ComEd Ex. 25.0 Corr., 18:366-72; ComEd Ex. 40.01, Sched. RR-2, 
column (G); ComEd Ex. 40.02, Work Paper WPRR-4. 

20  The AG’s BOE (at 12) asserts that it is not correct that ComEd’s calculation is consistent with ComEd 2005, 
but the AG offers no coherent explanation of that assertion and ignores ComEd’s evidence. 
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The data request response upon which Mr. Effron based his calculation specifically 

indicated that the number of new large commercial and industrial customers shown for 2007 was 

inappropriate to use in estimating kWh sales associated with the new plant additions because that 

number had no relation to any new plant additions.  Specifically, in 2007 a significant migration 

of customers from small commercial and industrial to large commercial and industrial accounts 

occurred.  These customers simply moved from one customer class to another and are not “new” 

customers.  They are, therefore, unrelated to the pro forma plant additions.21  Mr. Effron 

nevertheless elected to use the irrelevant 2007 customer growth data to estimate the revenues 

associated with the pro forma plant additions in his rebuttal testimony.  ComEd witnesses 

Ms. Houtsma and Ms. Frank then presented further analysis of the 2007 customer statistics to 

specifically remove the growth that resulted from the migration of customers from the small 

commercial and industrial class to the large commercial and industrial class.  This analysis 

demonstrated that Mr. Effron’s adjustment, which included the effect of customers simply 

moving into the large customer class, overstated the increase in kilowatt sales attributable to 

truly new large commercial and industrial customers by more than 200%.  Houtsma/Frank Sur., 

ComEd Ex 40.0 Corr., 30:672-31:692.  Accordingly, the evidence shows that Mr. Effron’s 

calculation of the new business revenue credit includes data that is unrelated to the new plant 

additions, and thus his proposed $4,776,000 upward adjustment to the ComEd revenue credit of 

$26,401,000 overstates the expected revenues that the pro forma plant additions will generate, 

and should be rejected. 

                                                 
21 As explained in ComEd’s surrebuttal testimony, ComEd conducted an analysis to evaluate the portion of total 

growth in the large customer class actually resulting from new customers.  ComEd compared the list of large 
customers as of 2007 with the list as of 2006, and removed those customers who existed but were not classified as 
“large” in 2006.  This analysis resulted in a true increase of 16 new large customers.  ComEd’s initial estimate was 
17 new large customers.  Houtsma/Frank Sur., ComEd Ex. 40.0 Corr., 31:683-92. 
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The AG’s BOE (at 12) now offers the new specious theory that, even if the $4,776,000 is 

not new revenue, it somehow is “new” revenue associated with the pro forma capital additions, 

and, therefore, it still should be a reduction to the revenue requirement.   The AG completely 

ignores that those revenues are not new but rather only reflect customer migration from one class 

to another.  This reclassification did not require new investment in plant and had nothing 

whatsoever to do with the pro forma plant additions.  As cited above, ComEd presented a 

detailed, and uncontradicted, analysis showing that the $4,776,000 that is the basis of AG/CUB’s 

proposed adjustment is not incremental revenues due to the pro forma capital additions.  The 

AG’s claim is an improper attempt to inflate the new business revenue credit and should be 

rejected. 

V. RATE OF RETURN 

In its BOE, ComEd took no exception to the rates of return on equity and of total return 

on rate base recommended by the Proposed Order (at 92-94), provided that the Commission 

approves the Staff/ComEd joint recommendation based on the evidence in the record.  As stated 

in ComEd’s Exceptions, absent approval of the Staff / ComEd joint recommendation,  ComEd’s 

return on equity should be set as stated in ComEd's prior briefs.  See ComEd Init. Br. at 12-37; 

ComEd Rep. Br. at 73-79.  In that event, ComEd’s allowed return on equity should be set at 

10.75% per annum based on the recommendation of ComEd witness Dr. Hadaway.  However, if 

the Commission adopts Staff’s methodology for calculating return on equity in lieu of Dr. 

Hadaway’s, it should still update the data used in Staff’s methodology.  Using stale data is 

especially inappropriate given ComEd’s difficulties accessing capital markets and rapidly 

changing capital market conditions.  If Staff’s calculations are updated solely to use the same 
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measurement date that Staff used in the Ameren utilities’ rate case, its methodology results in a 

10.65% rate of return on equity for ComEd.   

Only CUB substantively contests the Proposed Order’s recommended rate of return.  

CUB takes exception to the recommended 10.30% cost of common equity, asserting that it 

should be no more than 7.77%.  CUB BOE at 11; Proposed Order at 94.  CUB also challenges 

the Proposed Order’s reserving to the Commission the right to modify ComEd’s cost of capital 

for SMP assets at the time ComEd refiles Rider SMP:  CUB proposes that any such 

determination be made relying on methodologies and assumptions that the Commission has 

repeatedly rejected when determining utilities’ cost of equity.  CUB BOE at 14. 

Staff raises one minor issue with the Proposed Order’s wording on the effect of 

Rider SMP on ComEd’s cost of capital.  Staff proposes language to make clear that, at the time 

ComEd refiles Rider SMP, the Commission is reserving the right to modify ComEd’s cost of 

capital only for SMP assets included in Rider SMP and not generally.  Staff BOE at 37-39.   

A. Cost of Common Equity   

CUB argues that the Proposed Order errs because it:  (1) uses the quarterly DCF model; 

(2) uses analysts’ forecasted growth rates in the DCF model; and (3) relies on the Capital Asset 

Pricing Model (“CAPM”) to determine ComEd’s cost of equity.  None of these claims has merit.  

1. Use of the Quarterly DCF Model 

The DCF model projects how future cash flows or dividends of a company will grow, 

calculates a net present value of this stream of cash flows, and determines what return investors 

would require for purchasing such a stream.  Hadaway Dir., ComEd Ex. 10.0, 10:205-26; accord 

Thomas, Tr. at 1843:4–10.  A normal adjustment to DCF dividend yield is used to account for 

the compound returns attributed to quarterly dividend payments, which investors have the 
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opportunity to reinvest.  Hadaway Dir., ComEd Ex. 10.0, 10:214-23.  CUB claims that this 

adjustment results in an upward bias, and wants the Commission to use an “annual” DCF model 

instead.  CUB BOE at 6. 

CUB fundamentally misconstrues the DCF model.  The very purpose of the DCF model 

is to estimate an investor’s expected return, and that return includes an expectation of quarterly 

dividend payments.  Hadaway Dir., ComEd Ex. 10.0, 10:219-23.  The quarterly dividend 

adjustment recognizes this fact.  Id. at 10:459-66.  As a result, the Commission has rejected the 

use of an annual DCF model in previous cases.  E.g., Peoples, Order at 99; Citizens Utility Bd. 

vs. Illinois Commerce Comm’n, 291 Ill. App. 3d 300 (1997) (affirming the Commission’s 

rejection of annual DCF model as supported by substantial evidence).  The Commission should 

reject CUB’s proposal here for the same reasons.   

2. Use of Analysts’ Forecasted Growth Rates 

Determining the investor-required return with the DCF model also requires a growth rate 

that reflects the expectations of investors.  Hadaway Dir., ComEd Ex. 10.0, 10:373-77.  CUB 

claims that analysts’ forecasts are upwardly biased and therefore suggests a different approach to 

calculate the DCF growth rate, the “b times r” sustainable growth rate approach, which uses 

historical data in place of analysts’ estimates of growth.  CUB BOE at 8-9.  The Proposed Order 

correctly rejects CUB’s use of historical data, finding, as the record makes clear, that analysts’ 

estimates are a better predictor of investor expectations than are historical data.  Proposed Order 

at 93-94; See, e.g., McNally Reb., Staff Ex. 17.0, 13:253-62.  This rejection is consistent with the 

Commission’s prior rejection of the “b times r” approach, and CUB has offered no new argument 

to abandon that precedent.  E.g., 1994 Ill. PUC LEXIS 436.  The Commission should adopt the 

Proposed Order’s growth rate.   
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3. Use of Adjusted Betas for CAPM 

CUB criticizes the Proposed Order’s use of Staff’s adjusted betas in the CAPM.  CUB 

BOE at 10.  Betas are used to adjust for the variability in a stock price compared to the 

variability of the stock market in general.  See McNally Dir., Staff. Ex. 4.0 Corr., 24:495-97; 

accord Thomas, Tr. at 1848:5–21.  CUB would have the Commission use unadjusted Beta 

coefficients, which do not adjust for mean reversion, the tendency for a company’s beta to move 

toward 1.0 over time, and which are much lower than the widely followed data published by 

Value Line.  Thomas, Tr. at 1848:5–1849:18; Hadaway Reb., ComEd Ex. 29.0, 22:462–65.  Yet 

CUB’s suggestion (BOE at 10) that the adjusted betas calculated by Value Line and Staff are 

flawed is unfounded.  Moreover, it is in fact unadjusted betas that are flawed:  as the 

Commission has previously held, using such betas in the CAPM model “would cause a 

downward bias in cost of common equity estimates and cannot be relied on.”  Central Ill. Light 

Co., ICC Docket Nos. 6-0070, 06-0071 (Cons.), p. 144 (Order Nov. 21, 2006) (emphasis added); 

Peoples, Order at 97.   

B. Effect of Rider SMP on ComEd’s Cost of Capital   

The Proposed Order correctly concludes that no analysis or evidence supports any 

percentage adjustment to ComEd’s cost of capital on account of Rider SMP projects.  Proposed 

Order at 98.  Staff suggests a minor revision to the Proposed Order’s language on this issue.  

Staff BOE at 39.  Staff believes that the Proposed Order’s reservation of rights to adjust the cost 

of capital devoted to Rider SMP projects could be read to provide for a reconsideration of 

ComEd’s cost of capital generally.  Staff BOE at 37–39.  Staff points out that such a result would 

constitute single issue ratemaking and would be inappropriate.  Staff BOE at 38.  It would also 

be contrary to the evidence that there is no such effect on ComEd’s cost of capital.  McDonald 
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Reb., ComEd Ex. 28.0, 24:511-25:546; McDonald Sur., ComEd Ex. 41.0, 12:246-57; Hadaway 

Reb., ComEd Ex. 29.0, 23:487-24:509.   

Staff suggests that the Proposed Order be revised to make clear that the Commission’s 

cost of capital consideration would be limited to determining the impact, if any, on ComEd’s 

cost of capital on account of SMP investments recovered through Rider SMP.  Staff BOE at 38.  

While ComEd does not read the Proposed Order as written to go beyond this, ComEd supports 

Staff’s exception language to remove any potential misunderstanding on this important point.  To 

be clear, however, the evidence does not support the existence of any such effect. 

CUB’s only purpose in excepting to the Proposed Order’s language on the effect of 

Rider SMP on ComEd’s cost of capital is to suggest that its approach to determining the cost of 

common equity be followed when determining the effect of Rider SMP projects on ComEd’s 

cost of capital.  CUB BOE at 14.  For the reasons discussed above, CUB’s approach has been 

thoroughly discredited and repeatedly rejected by the Commission.  It should not be followed by 

the Commission when considering ComEd’s cost of common equity, and it likewise should not 

be followed with respect to Rider SMP.  The Commission should reject this CUB exception. 

VI. RIDER SMP 

Smart Grid technologies significantly benefit customers.  They save customers money, 

help customers manage and reduce their demands, improve reliability, and promote efficient 

competition.22  Over time, they can also reduce utilities’ costs, although the investments required 

are large and likely to outweigh savings for some time.23  Policy makers throughout the country 

recognize the benefits of the Smart Grid, and federal law encourages prompt Smart Grid 

                                                 
22 Crumrine Reb., ComEc Ex. 30.0, 4:71-76; Donnelly Supp. Dir., ComEd Ex. 15.0, 2:35-3:49. 
23 Donnelly Supp. Dir., ComEd Ex. 15.0, 3:50-54. 
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deployment.24  The Proposed Order recognizes these facts and recommends approval of Rider 

SMP, albeit on a temporary basis.  It also authorizes ComEd to proceed with Phase 0 of one 

Smart Grid project, Advanced Metering Infrastructure (“AMI”).  While ComEd took exception 

to the temporary nature of the recommended approval (ComEd BOE at 30-37), opponents’ BOEs 

threw a collection of different, and often inconsistent, arguments at Rider SMP.  Their aims vary.  

Some want Smart Grid technologies for free.  Some long for perfect planning before taking any 

action.  Others are simply determined to prevent ComEd from recovering its costs.  None of the 

arguments against approving a rider has merit.   

In evaluating these objections, the Commission should keep three facts in mind: 

 The Commission has clear authority to approve Rider SMP.  The legality of 

infrastructure riders like Rider SMP was analyzed in detail and affirmed in the 

Peoples case, a decision that opponents (especially the AG) largely ignore.  The 

Commission’s analysis in Peoples is correct and the opponents’ claims in their Briefs 

on Exceptions that the Commission lacks authority to approve such riders are flawed 

and wrong.  These points are discussed further in Section VI.A, below. 

 Rider SMP provides for technology evaluation through a collaborative workshop 

process.  No process, however, can plan the entire Smart Grid effort before initial 

projects even begin.  Implementing the Smart Grid will take years and throughout the 

process technology will evolve.  Insisting on planning the “end state” before 

beginning is futile and will lead to paralysis.  Foundational technologies must be 

deployed first.  That is why Rider SMP adopts a staged approach, with the 

                                                 
24Schlaf Supp. Dir., Staff Ex. 9.0, 4:88-6:128. 
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Commission controlling each stage and approving each technology separately.  These 

points are discussed further in Sections VI.B and VI.C, below. 

 Moving forward with the Smart Grid requires an established tariff.  ComEd cannot 

make the major investments required without an established process to review and 

approve projects and a means to recover fully its prudent investment costs.  Even if 

the Commission modifies the particular review and approval process ComEd 

proposed, it should approve a rider embodying the process.  These points are made in 

ComEd’s BOE (at 34-35); opponents’ arguments are addressed in Section VI.D, 

below. 

The Commission faces a policy choice.  It can look narrowly at its own authority, require 

the refiling and relitigation of Rider SMP, commence multi-year proceedings, and seemingly 

accept the notion that Smart Grid investments will cause ComEd to lose money between rate 

cases and will put ComEd at risk for even greater losses when its choices are later contested.  

That policy will at best delay Smart Grid development, likely for years.  Or, the Commission can 

assume leadership over the process, approving a tariff that establishes a collaborative project 

review process while retaining authority over what projects are approved.  That choice would 

keep Illinois on the road to a Smart Grid. 

A. Rider SMP Is Legal 

Several parties except from the Proposed Order and maintain the position that rider 

recovery of ComEd’s proposed system modernization costs is illegal under any circumstance.  

Those parties rehash their positions that riders are generally unlawful in the face of recent 

emphatic statements from the Commission to the contrary.  In addition, the AG resurrects its 
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arguments that Rider SMP violates purported least cost and minimum standards of service 

prescriptions.  None of these positions is reasonable or in conformity with Illinois law. 

1. Rider Recovery is Appropriate 

As ComEd has discussed in detail in each of its briefs in this proceeding, adopting a rider 

recovering prudent Smart Grid investment costs is permitted under Illinois law.  ComEd Init. Br. 

at 71-72; ComEd Rep. Br. at 80-85.  The AG and CUB persist, however, in ignoring the 

Commission’s clear pronouncement to that effect in Peoples and in wrongly claiming that rider 

recovery is unlawful.  CUB BOE at 14, AG BOE at 31-42.  Furthermore, despite the 

Commission’s rejection of the argument that Finkl limits the use of riders in Illinois, Peoples, 

Order at 140-50, the AG and CUB continue to cite Finkl as the linchpin for the evaluation of 

riders in Illinois.  AG BOE at 29-30; CUB BOE at 14.  The AG’s and CUB’s specific legal 

arguments against riders have also been soundly rejected in Peoples, id., although the AG and 

CUB continue to assert them repeatedly.  Suffice it to say that Rider SMP does not violate rules 

pertaining to single issue ratemaking, retroactive ratemaking, or test years, as ComEd has 

thoroughly discussed in its initial and reply briefs.  ComEd Initial Brief at 71-72; ComEd Rep. 

Brief at 80-85.  The AG’s and CUB’s repetition of those flawed arguments, in light of their 

rejection in Peoples, fails and must be disregarded.  It is simply unquestionable that riders are 

legal under Illinois law and the Commission has broad discretion to employ them.  

Rider SMP is the most reasonable means of assuring the implementation of system 

modernization leading to Smart Grid on the ComEd system.  ComEd Init. Br. at 66-69.  Only a 

rider will provide ComEd the regulatory certainty to be able to marshal the capital to finance 

such a costly undertaking.  Id. at 71.  ComEd cannot absorb the regulatory lag that normally 

attends recovery of ComEd’s capital expenditure investments.  Id. at 70.  Indeed, the significance 
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of this regulatory lag is not lost on AARP, alone among the Intervenors in expressing skepticism 

for Smart Grid technology.  AARP’s embrace of regulatory lag, which it characterizes as a 

“positive incentive,” underscores the criticality of Rider SMP and the regulatory certainty it 

would provide for the development of Smart Grid in the ComEd service area.  AARP BOE at 3 

Contrary to assertions of AARP and IIEC, Rider SMP shifts no operating risk.  AARP 

BOE at 8; IIEC BOE at 9.  Rate base recovery of prudently incurred costs was never intended to 

subject a utility to the risk of non-recovery of its costs.  Rider SMP does nothing more than 

provide ComEd with the regulatory certainty that if its costs are reviewed and approved by the 

Commission, it will be able to recover those costs in rates.  This procedure neither distorts 

incentives nor disturbs the appropriate allocation of risk between ComEd and its customers, as 

ComEd has earlier discussed in its reply brief.  ComEd Rep. Br. at 87-88.  The exceptions 

language proposed by AARP and IIEC should be rejected. 

Finally, it is wholly unrealistic and ignores the evidence regarding ComEd’s financial 

circumstances to expect, as proposed by CUB (BOE at 14-15), that ComEd can implement Smart 

Grid or any significant phase of it, including AMI Phase 0, without a rider.  ComEd has 

established that system modernization costs are extraordinary and the capital required to make 

those investments would likely displace routine capital expenditures absent a rider, if they could 

be made at all.  ComEd Init. Br. at 70-71.  Hence, without rider protection, system modernization 

investments will not likely occur on the ComEd system.  Id. 
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2. Minimum Service Standards and Least Cost 
Requirements Do Not Bar Rider SMP 

The AG continues to complain that Rider SMP calls for installation of facilities that will 

cause ComEd’s service to its customers to be better than the minimum legally required.25  AG 

BOE at 41-43.  The AG claims investing to improve service above minimum requirements is 

illegal.  The AG is wrong and its argument flies in the face of decades of efforts to improve 

service.  As the Proposed Order aptly points out, nothing prohibits a utility from investing to 

improve services or change the utility services it offers.  Proposed Order at 133. The AG has 

pointed to no Illinois authority mandating that utilities may provide only “basic” or “minimum” 

service – or that even defines such concepts.  No imaginary minimum level of service exists 

beyond which a utility may not venture without being imprudent.  The idea that the quality of 

utility service is frozen in time and may not be improved absent some major restatement of 

Commission policy is contrary to common sense and absent from the law.  Utility service has 

evolved over time to incorporate modern technology, and new service features.   

Moreover, if ComEd were to invest in projects to modernize the system and not seek 

rider recovery, ComEd would seek to recover its investments by including them in rate base.  

Assuming the project costs were prudently incurred, they would be recoverable by ComEd 

without reference to whether they “meet” or “exceed” minimum or basic service requirements.  

Rider SMP involves an early prudence determination by the Commission.  If the Commission 

were to find that any Rider SMP projects were inappropriate or unnecessary, the Commission 

would not approve such projects or service.  The AG’s insistence that another approach is 

required (AG BOE at 43) is misplaced. 

                                                 
25 While AARP continues to oppose Rider SMP, it views the proposed improvements as “luxuries” rather than any 

“illegal” services.  AARP BOE at 2. 
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Likewise, the AG’s arguments that Smart Grid violates least cost prescriptions (BOE at 

38-40) is wrong.  The Proposed Order is correct that least cost requirements do not mean that 

electric service be the cheapest and most simple, but rather that investment must be made in a 

reasonable and prudent manner.  Proposed Order at 133.  The least cost standards means that 

utilities should not spend money needlessly, not that they cannot modernize their systems or their 

service.  ComEd BOE at 43.   

In sum, as the Proposed Order aptly states “the Commission rules do not contain a 

prohibition on investing to improve service or a bar to providing more beneficial services.”  

Proposed Order at 133.  “[Illinois] least cost requirements … do not require that electric service 

be the most simple, basic, and cheapest form of electric service available.”  Id.  The record 

shows that Smart Grid would transform ComEd’s delivery service system, allowing it to improve 

utility service.  The Commission should encourage that effort, not wrongly declare it illegal, as 

the AG urges. 

B. Smart Grid Should Proceed Expeditiously 

The positions of the parties present the Commission with two stark choices.  The first is 

to proceed with the evaluation and implementation of Smart Grid in a focused and well ordered 

framework with defined time lines and predictable procedures, as proposed by ComEd.  The 

second choice available to the Commission is to pursue an ill-defined and unwieldy process that 

will involve numerous participants with conflicting and perhaps inconsistent objectives that is 

guaranteed to last for an indefinite time frame26 and produce little tangible progress toward 

Smart Grid.   

                                                 
26 Under the approach advocated by the AG, CUB, IIEC and others, it is unclear whether the rate recovery 

mechanism issue would be a part of the statewide collaborative or be deferred to individual utility rate proceedings.  
Staff, however, proposes that rate issues be a part of the collaboration discussions.   Staff BOE at 40.  Regardless,  
relitigating rate recovery issues will add to the time and delay in achieving Smart Grid implementation. 
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In order for Smart Grid to occur in Illinois in a reasonably timely and efficient way, the 

Commission must provide clear leadership and a disciplined process. Of the proposals on the 

table, only ComEd’s Rider SMP framework achieves that end.  ComEd’s Rider SMP framework 

will involve consideration of proposed projects that will be designed to meet the needs of the 

ComEd system.  ComEd Rep.  Br. at 87.  Those projects will be evaluated by stakeholders that 

have the most direct interest in the projects, will be fully vetted by the Commission, and will be 

capable of implementation in relatively short order thereafter.  ComEd’s approach also resolves 

rate and recovery mechanism issues in advance, thereby enabling a more prompt and less 

complicated project evaluation process.   

In contrast, the advocates of a statewide collaborative admit that the process will only 

result in the articulation of amorphous “goals” to be considered further in a docketed 

Commission proceeding.  See Staff BOE at 44-45; CUB BOE at 16.  Only after the conclusion of 

the docketed proceeding will utilities be allowed to individually plan and pursue system 

modernization projects for their particular systems.  CUB BOE at 23.  Such a complicated and 

convoluted process could easily extend for years, perhaps delaying actual Smart Grid 

deployment in Illinois by a decade.   

CUB’s and BOMA’s proposals for the statewide collaborative proceeding would make 

the process even more complex and cumbersome.  CUB proposes that evaluation and design 

criteria be defined for the collaborative proceeding.  CUB BOE at 16-18.  They further propose a 

plethora of specific characteristics and guidelines that they urge be imposed on the process 

before it begins.  CUB BOE at 21-22.  In addition to references to Federal Smart Grid policy, 

CUB proposes such vague concepts as requiring “established functionality and capability 

requirements” (id. at 17), “a series of technical and policy workshops to increase widespread 
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understanding of Smart Grid” and “the development of use cases and reference 

designs,”“technologies and business strategies” (id. at 22).  CUB would also rigidly require the 

use of specific engineering evaluation frameworks, such as the Grid Wise Checklist proposed by 

Dr. Kiesling.  Id.  CUB further proposes a separate Phase 0 workshop process that would address 

numerous principles and frameworks.  Id. at 17-18.  This all adds up to a system modernization 

process that is even more ponderous and time consuming.  Implementation of the CUB proposals 

would be exceedingly complicated, if not impossible.  Moreover, they could involve years of 

meetings and discussions and it is unclear whether they would result in data or guidelines that 

would advance Smart Grid on the ComEd system in a way that ComEd’s proposal would not. 

Similarly, BOMA’s proposals that ComEd’s tariff specify compliance with requirements 

imposed by other markets and to make participation in Phase 0 voluntary are unnecessary and 

counter-productive.  To the extent that PJM’s market tariffs are intended to govern the behavior 

of delivery utilities, they already apply to ComEd.  Adding an additional requirement will only 

raise the inference that the Commission intended ComEd to also be bound by otherwise 

inapplicable provisions of PJM’s tariffs and market rules.  Moreover, because PJM’s tariffs 

change, such a requirement necessarily makes ComEd’s obligations a moving target and 

removes from the Commission the ability to decide for itself when the rules applicable to retail 

metering should change.   

Second, to understand the costs and benefits of AMI deployment across its entire service 

territory, ComEd proposes to deploy Phase 0 in one of its operating centers that closely matches 

the overall demographic and operating characteristics of its service territory.  Id., at 6:149-51; 

Clair Sup. Dir, ComEd Ex. 16.0 2nd Corr., 3:59-4:67.  This is inconsistent with voluntary 
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participation.  To allow voluntary participation would distort the results of Phase 0, rendering 

them unrepresentative of ComEd’s service territory.  

Aside from further confusing and delaying Smart Grid and the statewide proceedings, the 

BOMA and CUB proposals inappropriately constrain how technology may be evaluated or how 

projects may ultimately be selected by ComEd or any other utility.  How system modernization 

and its implementation will be executed is dependent upon ComEd’s financial condition and 

various management decisions.  Criteria, frameworks or rules that rigidly dictate the process are 

counterproductive.  Any planning direction resulting from workshops or otherwise should 

provide ComEd with the flexibility to propose projects that are best suited for the ComEd 

system.  Stakeholders can in turn, evaluate these decisions for reasonableness. 

C. The Record Supports AMI Phase 0 

Smart Grid itself is not a static or singular framework that will be the same for every 

utility.  Indeed, Smart Grid is a concept comprising numerous specific projects, each of which 

will be the most optimal as it is deployed.  AMI is merely one project that is a part of Smart Grid 

development.  It is thus not possible or feasible to wait until Smart Grid is fully planned before 

implementing it.   

The record describes the critical usefulness of AMI in establishing the backbone of Smart 

Grid.  The evidence demonstrates that AMI has been employed elsewhere in pursuit of Smart 

Grid deployment and that it has been adopted in stages.  Clair Sur., ComEd Ex. 38.0 3:50-64.  

The project by project approach contemplated under Rider SMP is a recognition of this dynamic, 

and commencing with AMI Phase 0 is consistent with the principle of phased Smart Grid 

development.  Ms. Clair testified that AMI is a foundational component of Smart Grid and that 

AMI Phase 0 is a discreet component of full scale AMI.  Clair Reb., ComEd Ex. 23.0 Corr. 
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5:105-106; 7:133-143; 7:145-147; Clair, Tr. at 189.  The cost of AMI Phase 0 should not exceed 

$60 million.  Clair Sur., ComEd Ex. 38.0, 6:124-127.  Thus, arguments by the AG, CTA and 

METRA (AG BOE at 16; CTA BOE at 6; METRA BOE at 3-4) that the record does not support 

AMI Phase 0 are simply incorrect.   

Nor would AMI Phase 0 be “experimental”, as urged by Staff and the AG.  Staff BOE at 

41-42, AG BOE at 26.  Staff and the AG are confusing phased implementation with 

experimentation.  Installing AMI meters for these 200,000 customers will meet the goals of the 

Smart Grid and is the first step in its broader deployment on the ComEd system.  Meters for 

these customers will be selected in accordance with system needs and characteristics and will use 

the optimal technology based on the best available data and experience.  Clair Reb., ComEd Ex. 

23.0 Corr. 5:103-109; 6:111-112; 7:133-144; Clair Sur., ComEd Ex. 38.0 5:92-93.  Phase 0 is not 

experimental and is not a pilot program.  ComEd Ex. 23.0 Corr., 5:103-109.  Further installations 

beyond Phase 0 will simply broaden the reach of AMI on the ComEd system.  

Phase 0 of AMI is supported by substantial evidence in the record.  Clair Reb., ComEd 

Ex. 23.0 Corr. 5:103-109; 6:111-112; 7:133-199.  As such, it is properly found to be prudent and 

to be approved by the Commission in the Proposed Order as the first project under Rider SMP. 

D. If Phase 0 is Approved, It Should Be  
Approved Under Unmodified Rider SMP 

If AMI Phase 0 is found to be prudent and is approved by the Commission, Rider SMP 

need not be modified any further to implement Phase 0.  AMI Phase 0 would simply become the 

first project approved under Rider SMP and the procedures already set forth in Rider SMP.  

Contrary to the suggestion of CTA and BOMA, CTA BOE at 9-10; BOMA BOE at 6-17, 15, 

Rider SMP requires the inclusion of no additional details or procedures for implementation of 

AMI Phase 0 or any other phase of the SMP program.  While a compliance filing will need to be 
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made to reflect changes to which ComEd has earlier agreed on the record, this can be 

accomplished by submission of the compliance filing described in the Proposed Order.  Proposed 

Order at 134.   

Commission authorization of AMI Phase 0 in this proceeding constitutes the approval 

and prudence finding required under Rider SMP.  The only remaining step is for ComEd to 

select the metering technology to implement Phase 0 and to file with the Commission for 

recovery of its investment costs in accordance with the procedures set forth in Rider SMP. 

1. Rider SMP for Phase 0 is Properly Filed as a Compliance Tariff 

With AMI Phase 0 being approved under Rider SMP, a compliance filing, as correctly 

contemplated in the Proposed Order, is necessary to conform Rider SMP to the changes that have 

occurred during the proceeding.  The purpose of the compliance filing is to allow ComEd to 

replace the Rider SMP tariff that is currently on file with a tariff that reflects all of the revisions 

to Rider SMP suggested by the participants and agreed to by ComEd.  These are revisions that 

have resulted from this litigation and which are supported by the record.  CTA correctly notes 

that the compliance tariff process should be limited to the utility filing tariffs in “compliance” 

with the final order, subject only to staff review.  CTA BOE at 9-10.  The compliance filing 

should not be a means of relitigating or re-reviewing Rider SMP. 

2. It Is Not Necessary or Appropriate For  
Rider SMP To Specify Compliance With  
Requirements of Other Entities’ Tariffs or Markets 

BOMA’s proposal that Rider SMP should require ComEd to adhere to PJM’s load 

response guidelines (BOMA BOE at 6) should be rejected.  PJM’s rules apply to its members 

and are intended to address load response issues on the PJM transmission system.  Incorporating 

another entity’s rules into the ComEd tariff or system management is inappropriate.  While 
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ComEd is certainly cognizant of load management considerations that exist for other entities and 

might consider them in its AMI planning, it is unreasonable to specify third party rules in 

ComEd’s tariff or SMP program. 

3. Participation in Phase 0 Should Not Be Self-Selected 

Having conditionally supported Rider SMP, BOMA want its members to be able to 

particulate in AMI Phase 0 on a pilot basis, regardless of location, purportedly “to demonstrate 

the customer benefits side of the equation and encourage[] other customers to establish pilots for 

inclusion in Phase 0.”  BOMA BOE at 5-6.  This request, however, misconstrues the purpose and 

scope of Phase 0, and thus should be rejected. 

The purpose of Phase 0 is to enable ComEd and stakeholders to analyze aspects of the 

AMI deployment.  For instance, to determine the success of Phase 0, ComEd will analyze costs 

and savings of the meter installations network deployment, the AMI system, and back office 

systems.  Clair Reb., ComEd Ex. 23.0 Corr., 6:133-36.  In addition, Phase 0 results will allow 

ComEd and stakeholders to confirm energy savings realized by customers.  Id., at 6:136-38.  

ComEd also will be able to evaluate and possibly revise the intervals for updating electricity 

usage data.  Id., at 6:138-40.  If Rider SMP is approved, ComEd also will work with stakeholders 

to determine whether to evaluate other key program components, such as meter deployment with 

specific home area networks like ZigBee.  Id., at 6:140-44.  Those purposes require a broad and 

representative group of customers, not self-selected participants drawn from, or concentrated in, 

a single customer group. 

To understand the costs and benefits of AMI deployment across its entire service 

territory, ComEd would deploy Phase 0 in one of its operating centers that closely matches the 

overall demographic and operating characteristics of its service territory.  Id., at 6:149-51; Clair 
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Sup. Dir, ComEd Ex. 16.0 2nd Corr., 3:59-4:67.  Allowing all BOMA members to participate in 

an AMI Phase 0 pilot program and encouraging other customers to do so would distort the results 

of Phase 0, rendering them unrepresentative of ComEd’s service territory.  Therefore, ComEd 

respectfully requests that the Commission reject BOMA’s proposal and exception language. 

4. The Commission Cannot and Should Not  
Attempt to Order ComEd to Implement  
AMI Phase 0 Without Rider SMP. 

While supporting the deployment of AMI Phase 0, CUB argues that the cost of deploying 

Phase 0 does not justify rider treatment under Illinois law and asks the Commission to order 

ComEd to deploy Phase 0 without Rider SMP.  CUB BOE at 15.  Not only is this claim legally 

erroneous (as explained in Section VI.A. of this Reply Brief on Exceptions), but it also wrongly 

assumes that ComEd could reasonably finance the Phase 0 deployment without Rider SMP.   

ComEd has limited capital resources.  Even if the base rate decision in this case allows 

ComEd to become sufficiently healthy to make new investments, only Rider SMP will allow 

ComEd to begin to prudently deploy Smart Grid projects, such as Phase 0, that the Commission 

determines are in customers’ best interests.  McDonald Dir., ComEd Ex. 9.0, 6:133 - 7:138.  As a 

result, CUB’s recommended language regarding Rider SMP must be rejected. 

ComEd’s primary obligation is to provide adequate, efficient, reliable, environmentally 

safe and least cost electric service.  If ComEd cannot recover its delivery costs or experiences 

extraordinary expenses in any given year, it must prioritize its resources to meet this obligation.  

As a result, ComEd would not be financially able to invest in Phase 0, which is currently 

estimated to cost up to $60 million. Clair Reb., ComEd Ex. 23.0 Corr., 9:158-61.  Phase 0 should 

not and cannot displace or compete with ComEd’s ongoing and routine capital expenditures that 
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are necessary to maintain its distribution system.  Donnelly Sup. Dir., ComEd Ex. 15.0, 12:250-

55. 

For ComEd, the challenge of raising the required capital is particularly daunting, both 

because of its weak financial condition and because of the magnitude of the costs of just 

deploying the foundational Smart Grid technologies, including Phase 0.  The record shows, for 

example, that ComEd’s overall financial condition is very weak and that it must borrow at 

unsustainable levels to secure sufficient cash flows to fund its business and has lost access to 

certain credit markets.  McDonald Dir., ComEd Ex. 9.0, 7:151-8:163.  Thus, even assuming that 

ComEd could secure financing, implementation of Smart Grid projects would only worsen its 

financial condition.  Id. at 6:128-130. 

In short, to raise the required capital and commit to the necessary investments in advance, 

the process must provide ComEd regulatory certainty that the projects have been approved and 

found prudent.  ComEd cannot proceed with the deployment of Phase 0 without the approval of 

Rider SMP.  Thus, the Commission should reject CUB’s exception to the Proposed Order.   

E. Rider SMP Uses An Appropriate Rate Design 

1. AMI Is Not An RTP Program, And Neither  
Conflicts With, Nor Duplicates, RTP Rules or Rates 

The AG claims that approval of AMI Phase 0 would violate the real-time pricing (“RTP”) 

provisions of Section 16-107 of the Act, contending that such approval would require all 

ratepayers to pay for the Phase 0 meters even if they did not receive one, and would be made 

without a specific cost/benefit analysis or conclusions.  AG BOE at 24-29.  These assertions, 

however, fail on multiple levels, and must be rejected.  
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a. AMI Is Not RTP 

The AG’s premise – that installing AMI is actually a real time pricing program – is 

fundamentally flawed.  Simply put, AMI is not an RTP program, and the record makes that 

distinction abundantly clear.  AMI is “a metering system that records customer consumption (and 

other parameters) hourly or more frequently and that provides for daily or more frequent 

transmittal of measurements over a communication network to a central collection point.”  Clair 

Sup. Dir., ComEd Ex. 16.0 2nd Corr., 2:39-42.  The record also reveals that AMI will include:  

remote disconnect; 30-minute interval energy data; high/low voltage data; near real-time 

monitoring directly from the meter (where applicable); support for home area networks; support 

for managing outages with both outage notification and confirmation of restoration; support for 

distribution automation or other grid sensors; and provision of energy usage data to customers at 

no additional cost.  Clair Reb., ComEd Ex. 23.0 Corr., 5:93-98.  RTP does not entail these sorts 

of features.  In contrast, an RTP program refers to a practice, often far more basic, of pricing 

service  based on the interval in which the energy is used.  220 ILCS 5/16-107.  In contrast to 

Section 16-107’s applicability to RTP programs, Staff witness Dr. Schlaf confirmed that Staff is 

aware of no state legislation concerning Smart Grid or Smart Grid meters.  Schlaf Sup. Dir., Staff 

Ex. 9.0, 6:143:7:145.   

Moreover, as a number of parties recognize, AMI, unlike the many RTP programs that 

have been implemented over the years, is a foundational building block for a Smart Grid.  Clair 

Reb., ComEd Ex. 23.0 Corr., 5:98-100; Clair Sur., ComEd Ex. 38.0, 7:147-8:149; Kiesling Sup. 

Dir., CUB Ex. 2.0, 7:171-73; Kiesling Reb., CUB Ex. 5.0, 3:79-4:99.  The record shows that the 

Smart Grid would transform ComEd’s delivery service system, improving customer service and 

providing benefits well beyond those yielded by RTP.  Even AG witness Lanzalotta 

acknowledged the numerous benefits resulting from AMI, including operational benefits, 
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demand response facilitation, and other energy efficiency benefits.  Lanzalotta Dir., AG Ex. PJL-

4.0, 13:260-70.  These AMI benefits are distinct from those flowing from an RTP program.  See 

also Clair Sup. Dir., ComEd Ex. 16.0 2nd Corr., 7:145-12:251; Clair Reb., ComEd Ex. 23.0 Corr., 

14:295-23:509; Schlaf Dir., Staff Ex. 9.0, pp. 12-17; Kiesling Dir., CUB Ex. 2.0, 7:172-73.: 

AMI and RTP are simply not interchangeable, and AMI is not an RTP program that is subject to 

the requirements of Section 16-107.  The AG’s argument, unsupported by explanation or citation 

to case law, that “rules of statutory interpretation support the conclusion that this specific grant 

of authority and delineation of cost recovery rules for real time pricing limits the Commission’s 

authority to implement Rider SMP” (AG BOE at 26) is wrong.  On its face, Section 16-107 

applies to real time pricing; neither AMI Phase 0 nor SMP is real-time pricing.  Quite simply, 

Section 16-107 is not applicable. 

b. Even if Section 16-107 Applied, Which It Does Not,  
ComEd Has Complied With Its Provisions  

Even if the Commission determined that AMI were subject to Section 16-107, which it is 

not, ComEd’s proposal would not violate that section.   

i. Section 16-107 Does Not Require The Costs Of  
AMI Phase 0 Be Recovered Only From  
Customers Who Receive Phase 0 AMI Meters 

In arguing that the Proposed Order errs in allowing AMI Phase 0 costs to be recovered 

from all customers, the AG claims that under Section 16-107 of the Act, “only Real-Time pricing 

participants pay for the special demand meters used – not all customers.”  AG BOE at 26.  This 

claim is simply incorrect.  In Docket 06-0617, which implemented the RTP program pursuant to 

Section 16-107(b-5), the Commission clearly stated: 

Based upon the evidence adduced, the Commission finds that the benefits to 
residential customers that participate in the RRTP Program, and to customers that 
do not participate, exceed program costs.  Therefore, under Section 16-107(b-25), 
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ComEd should be allowed to recover costs from both customer groups.  We find 
that the allocation of the costs between participants and non-participants proposed 
by Mr. Thomas is reasonable.  Keeping the participation fee at a low level 
provides the greatest possible incentive for customers to select RTP, which is the 
goal of the program.  Additionally, we find that the 110,000 customer cap on the 
number of RRTP participants that will pay a reduced participation fee of $2.25 
per month is a reasonable solution to the problem of determining proper fees 
when costs are not presently known  

The Commission therefore finds that ComEd should: (1) impose a $2.25 monthly 
participation fee on the first 110,000 customers as described in Rider ML; (2) 
impose the full cost of participation on additional customers participating in the 
RRTP Program after the first 110,000 customers; and (3) impose a $0.17 charge 
to be incorporated with its monthly customer charge on all residential customers 
as described in Rider RCA.  However, should the actual costs of the Program 
Administrator exceed the estimates here, ComEd should adjust the monthly 
participation fee to cover the increased amount. 

Commonwealth Edison Co., Docket 06-0617, Final Order (12/20/2006), p. 18 (footnote omitted) 

(emphasis added).  See also Alongi /Jones Dir., ComEd Ex. 12.0, 17:293-18:311 and ComEd Ex. 

12.8 (describing the only charges directly applicable to customers participating in the updated 

monthly rental charges for Rider ML).  Thus, even if deployment of AMI were considered an 

RTP program, which it is not, Rider SMP’s design is consistent with Section 16-107.   

The AG fares no better in further claiming that customers participating in the RTP 

program would somehow be double-charged for their own IDR meters (for the RTP program) 

and Phase 0 meters.  AG BOE at 29.  As Rider ML (which implements the RTP program) makes 

clear, the $2.25 rental charge does not even cover the cost of the monthly rental of the IDR 

meter, much less the costs of installation, the third-party program administrator, and the bill 

inserts.  See Docket 06-0617, RRTP Work Paper attached to ComEd’s Report filed pursuant to 

the Commission Order.  Consistent with the Commission’s Order in Docket 06-0617 and Section 

16-107, the RTP costs  in excess of the nominal monthly rental charge are collected from all 

nonparticipating residential customers. See Docket 06-0617, RRTP Work Paper attached to 

ComEd’s Report filed pursuant to the Commission Order.  Because the participants in the RTP 
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program are not paying the full amount of their IDR meters, much less all program costs, they 

certainly will not be double-charged as a result of the deployment of Phase 0.  Thus, the AG’s 

argument must be rejected. 

ii. ComEd Provided a Cost/Benefit Analysis for AMI 

The AG also claims that the Proposed Order errs in approving AMI Phase 0 because 

ComEd supposedly did not provide a cost/benefit analysis in accordance with Section 16-107.  

AG BOE at 26.  This claim fails, as well.  The largely unrebutted record contains substantial 

evidence about the costs and benefits associated with AMI.  With respect to AMI deployment, 

Ms. Clair testified as to the operational costs and benefits, and Dr. George testified as to the 

potential energy savings to customers.  See Clair Sup. Dir., ComEd Ex. 16.0 2nd Corr., 2:36-

6:110, 7:143-12:251; Clair Reb., ComEd Ex. 23.0 Corr., 4:86-25:532; George Reb., ComEd Ex. 

31.0 (entirety).  Thus, even if Section 16-107 did apply to AMI, which it does not, ComEd would 

again be in compliance.  

2. Rider SMP Creates No Subsidies and Benefits The Entire System 

As ComEd discussed in its reply brief, Rider SMP will involve no subsidies, and contrary 

to the assertion of the AG (BOE at 28), AMI Phase 0 investment will not result in any subsidy.    

As earlier noted, AMI Phase 0 is the first step in a phase-in of AMI more broadly for the entire 

ComEd system.  Clair Reb., ComEd Ex. 23.0 Corr. 5:105-106; 7:133-143; 7:145-147; Clair, Tr. 

at 189.  Furthermore, AMI is only one component of Smart Grid overall and Smart Grid in its 

entirety will benefit all ComEd customers.  ComEd Rep.  Br. at 90.  The AG knows full well that 

AMI Phase 0’s initial limitation to 200,000 customers is the first step in making smart meters 

available system wide and it is disingenuous to seize upon the initial limitation as the basis for 
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asserting that a subsidy will result.  Ultimately, the Smart Grid will offer system wide benefits to 

all customers and all customers should properly bear the cost of Smart Grid investments.  Id.  

System modernization would benefit the entire ComEd system by improving system 

reliability, enhancing communication between customers and the utility, and generating useful 

customer data, among other things.  Id.  While individual projects may focus on one or another 

system feature or directly impact one group of customers more so than others, the overall impact 

of system modernization is system wide.  Nothing justifies singling out particular customer 

groups as being primary or sole beneficiaries of certain technology or enhancements or 

suggesting that particular technology only impacts certain functions of the system.  A focus on 

certain customers or the various functions provided by ComEd is inconsistent with traditional 

notions of an integrated utility system.  Thus, arguments such as those raised by the AG, the 

railroads, and IIEC that certain customer groups benefit to a greater or lesser degree than others 

are misplaced.   

3. Rider SMP Projects Will Not Generate Other  
Income for ComEd for Which Credits Must Be Given  

AARP claims that certain SMP projects will result in products and services generating 

income “apart from basic electric service,” and that customers will have to wait until ComEd 

files its next rate case to receive income offsets or corresponding savings credits.  AARP BOE at 

2.  These assertions fundamentally misapprehend the Rider SMP process.   

Rider SMP creates a regular forum for Commission and stakeholder review, in which 

technological developments, changes in requirements, and measured steps for deployment of 

promising technologiesSMPs can all be considered.  Crumrine Sur. Reb., ComEd Ex. 43.0 Corr., 

11.  It is within this workshop process that any new products or services stemming from SMP 

projects would be evaluated, and ultimately placed before the Commission for approval.  Thus, 
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while the building of a Smart Grid will permit the development of innovative products and 

services for customers, providing better basic utility service should not be confused with the 

offering other products or services.  While Smart Grid technologies can in theory enable such 

offerings,27 offering other services in not authorized by Rider SMP nor does ComEd intend to 

use Rider SMP as justification for offering such services.  Indeed, if such services are ever to be 

offered by ComEd is a subject that the Commission and stakeholders can discuss in the future 

process.  As ComEd witness Crumrine explained, “[t]o the extent that ComEd offers other – is 

able to offer other products and services, I think those discussions are right for the workshops 

and for the Commission consideration in its approval.”  Tr. at 1259.   

As no new products or services or services are being offered at this juncture, possible 

income offsets or savings credits are simply not at issue.  AARP’s concerns are therefore 

misplaced, and its proposed exception language should be rejected.   

4. Cost Recovery Of Meters That Are  
Retired Early Should Be Approved 

In approving Rider SMP and the deployment of AMI Phase 0, the Commission also 

should approve continued recovery of the costs of meters that are not fully depreciated but 

retired early as a result of projects implemented under the Rider.  It is uncontested that projects 

approved under the rider may result in extraordinary retirements of existing assets that are not 

fully depreciated, and that such retirements must be recorded as premature retirements under 

established accounting rules.  Houtsma/Frank Reb., ComEd Ex. 25.0 Corr., 77:1614-78:1646.  

For example, the AMI Phase 0 project will require ComEd to record as premature retirements of 

meters that are not fully depreciated.  Id. at 77:1614-79:1656; Clair Reb., ComEd Ex. 23.0 Corr., 

                                                 
27 See, e.g., Clair Reb., ComEd Ex. 23.0 Corr., 12:257-62 (AMI meter technology can serve as a platform for new, 

now unknown, products to customers, such as Broadband over Power Lines or Power Line Carrier).   
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9:195-10-200.  These costs should be recorded as a regulatory asset and amortized over the cost 

recovery period approved by the Commission.     

Staff agrees with ComEd’s proposal, although Staff favors an amortization period of 18 

years.  Staff BOE at 45.  Yet as ComEd has demonstrated, an amortization period of no more 

than 10 years is appropriate because a relatively shorter timeframe is more reasonable 

considering that the majority of the total undepreciated amount for meters expected to be retired 

will not have been recovered prior to the installation of new meters.  Houtsma/Frank Reb., 

ComEd Ex. 25.0 Corr, 77:1614-80:1669; Hathhorn Reb., Staff Ex. 14.0, 25:584-27:631; 

Houtsma/Frank Sur., ComEd Ex. 40.0 Corr., 34:749-36:774. 

The Commission, therefore, should approve recovery of the undepreciated meter costs 

over  a 10-year for the AMI project.  Moreover, regardless of the length of the amortization 

period, the regulatory asset should earn a return, as otherwise the associated cost of capital will 

not be recovered.  Houtsma/Frank Sur., ComEd Ex. 40.0 Corr., 35:765-69. 

F. Effect of Rider SMP on ComEd’s Return on Equity 

ComEd addresses the effect of Rider SMP on its Return on Equity / Rate of Return in 

Section V.B of this Reply Brief on Exceptions. 

VII. COST OF SERVICE AND ALLOCATION ISSUES 

A. Customer-Specific Cost Studies Are Not Warranted 

The Proposed Order properly rejected the arguments of CTA, METRA and REACT to 

require that ComEd perform individual cost of service studies for each and every customer in 

their respective customer classes.  Proposed Order at 201-02.  The evidentiary record 

demonstrated that ComEd’s assignment of costs on the basis of delivery class attributes for all 

delivery classes remains the more practical and less costly method to employ in developing the 
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assignment of costs in the ECOSS.  Heintz Sur., ComEd Ex. 46.0, 4:69-70, 81-83.  Moreover, 

ComEd further demonstrated that individual cost studies for these customers is a far more 

complex undertaking than CTA, METRA and REACT would have the Commission believe.  

Further, the Proposed Order properly recognized that “[a] granular analysis of costs on a 

customer by customer basis even for a small class of customers would likely significantly 

increase the number of issues and the number of litigants in these proceedings.”  Proposed Order 

at 202.  Finally, as a matter of sound regulatory policy, these parties should not be allowed to 

shift to other customers the costs of undertaking special customer specific studies they believe 

may be to their advantage. 

The evidence demonstrated that such studies are an inordinately complex and impractical 

undertaking.  For example, just two customers – CTA and METRA – have over 70 individual, 

noncontiguous traction power locations served by ComEd distribution facilities.  Alongi/Jones 

Reb., ComEd Ex. 32.0 Corr., 17:265-67.  Thus, ComEd would have to conduct more than 70 cost 

studies just for these two customers.  To accomplish this “simple” task, ComEd would have to 

identify each individual component of the distribution system providing service to that particular 

point of service, and determine the cost for each component part.  Put another way, ComEd 

would have to start at the meter for each point of service and work back all the way to the 

transmission substation, identifying and costing each piece of equipment (or the portion of each 

piece of equipment) used to provide service to that particular location—equipment such as 

individual poles, wires, cross-arms and breakers.  Id. at 17:263-64.  In various instances, the 

transmission substation may be miles away from the meter.  Id. at 17:269-71.  In addition, 

because of the high demands of the Railroads and Extra Large Load customers, it is often 

necessary to provide service from multiple feeder lines in the distribution system.  Id. at 17:267-
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69.  This means that ComEd would have to analyze the equipment and costs for multiple lines, 

possibly spanning miles from the meter, just for one point of service.  Of course, not only would 

ComEd be required to determine the cost of the equipment being used, it would then be required 

to determine the operating and maintenance expenses associated with these facilities.  Id. at 

17:271-74.  

Meanwhile, ComEd would be required to engage in the same exercise for each of the 79 

customers in the Extra Large Load and High Voltage Delivery Classes.  Like the Railroads, 

many of these customers have multiple points of service, which would require a study for each 

point of service.  Consequently, rather than 81 individual studies for the Railroad, Extra Large 

Load and High Voltage Delivery Classes, ComEd would likely be required to perform hundreds, 

if not thousands, of studies.  ComEd Rep. Br. at 110.  Such a result is neither practical nor 

reasonable. 

Requests for individual cost studies also should be rejected as a matter of sound 

regulatory policy.  In effect, CTA, METRA and REACT seek to have ComEd perform work 

specifically for them, with the cost of such work being borne by other customers.  CTA, METRA 

and REACT have presented no such basis, and none exists, for the Commission to depart from 

assigning costs using  delivery class attributes for all delivery classes.  Accordingly, the 

Proposed Order should not be amended to require ComEd to perform any customer-specific cost 

studies in the next rate case. 

B. Minimum Distribution System Was Properly Rejected 

IIEC’s Exception 6 repeats its argument that the Commission should require ComEd to 

provide a cost of service study using the Minimum Distribution System (“MDS”) approach in the 

next delivery service rate case.  IIEC BOE at 10-15.  ComEd responded to this same argument in 
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its Initial and Reply Briefs and will not repeat all of those responses here.  ComEd Init. Br. at 93-

95; ComEd Rep. Br. at 106-08.  Of note, though, IIEC continues to claim that it has presented 

new information regarding its MDS proposal—citing to consideration of NESC standards as the 

basis for this claim.  IIEC BOE at 12-13.  In reality, however, that information is not “new,” as 

ComEd demonstrated that such standards were in effect when the Commission rejected the MDS 

approach in its last rate case Order.  Commonwealth Edison Co., ICC Docket No. 05-0597, Order 

at 165; ComEd Rep. Br. at 107-08.  IIEC’s argument was properly rejected and does not warrant 

any amendment to the Proposed Order.  The Proposed Order correctly concludes that “the 

coincident peak method is consistent with the fact that distribution systems are designed 

primarily to serve electric demand” and that “attempts to separate the costs of connecting 

customers to the electric distribution system from the costs of serving their demand remain 

problematic.”  Proposed Order at 201. 

C. Average And Peak Methodology Was Properly Rejected 

The City’s Exception 3 repeats its argument that the Commission should require ComEd 

to use the average and peak (“A&P”) methodology to allocate distribution system costs.  City 

BOE at 12-14.  ComEd responded to this same argument in its Initial and Reply Briefs and will 

not repeat those responses here beyond emphasizing that the A&P allocation method is based on 

a non-empirical theory, and is not justified by, or reliant upon, ComEd’s booked, embedded 

costs.  ComEd Init. Br. at 95-96; ComEd Rep. Br. at 108-09; Heintz Reb., ComEd Ex. 33.0 

Corr., 13:278-80.  The Commission should continue to refuse to order any changes in ComEd’s 

ECOSS that are not supported by reference to ComEd’s actual costs.  Thus, the City’s argument 

does not warrant any amendment to the Proposed Order.   
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D. The City’s Other ECOSS Positions Were Properly Rejected 

The Proposed Order properly rejected the City’s additional arguments for modification of 

the ECOSS:  (1) to reflect differences in the costs of serving multi family and single family 

residential customers; and (2) to impose a regional surcharge on portions of ComEd’s service 

territory.  Proposed Order at 202-04.  Because the City states in its Brief on Exceptions that it is 

“willing to forego its recommendation regarding the Commission imposing a regional 

surcharge,” no further argument on this point is necessary.  City BOE at 11.  With respect to the 

allocation of costs to single and multi family customers, ComEd presented substantial, 

compelling evidence demonstrating that ComEd’s ECOSS has properly allocated costs to its 

residential customer classes, employing the same methodology that the Commission has 

accepted on three prior occasions.  Alongi/Jones Reb., ComEd Ex. 32.0 Corr., 29:513-39:626; 

Heintz Reb., ComEd Ex. 33.0 Corr., 7:135-13:275.  Accordingly, no amendment to the Proposed 

Order is necessary to reflect the City’s claims on this point. 

E. BOMA’s ECOSS Positions Should Be Rejected 

The Proposed Order correctly rejected IIEC’s alternative cost of service study “because it 

relies on the use of MDS,” which, as discussed above, was also rejected as problematic.  

Proposed Order at 201.  BOMA advocates for the Commission’s adoption of IIEC’s cost study.  

BOMA BOE at 8-9.  BOMA’s position on this issue lacks any basis.  The Commission has 

rejected the MDS approach on multiple occasions, including ComEd’s last rate case.  

Commonwealth Edison Co., Docket No. 05-0597, Order at 165 (July 26, 2006).  Given the 

substantial impact of the MDS approach in IIEC’s cost study, it would be inappropriate for the 

Commission to change course and now employ the use of IIEC’s study.  
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BOMA also asks that the Commission order ComEd to file a marginal cost of service 

study in the next rate case.  BOMA BOE at 9.  This request runs counter to the Commission’s 

Rules, which require only the filing of an ECOSS.  83 Ill. Admin. Code § 285.5110.  BOMA has 

offered no persuasive reason why ComEd should be singled-out to file more than what is 

required under the Commission’s Rules.  Accordingly, this proposal should be rejected. 

In short, BOMA’s Brief on Exceptions repeats arguments that were properly rejected.  As 

such, its arguments do not warrant any amendment to the Proposed Order. 

F. ComEd Properly Allocated Customer  
Service Costs To Its Distribution Function 

REACT and RESA continue to claim that approximately $64 million in so-called 

Customer Care costs should be allocated to ComEd’s supply function.  REACT BOE at 13-22; 

see RESA Rep. Br. at 4-5.  REACT and RESA are wrong.  First, their arguments conveniently 

ignore that the Commission has considered and rejected similar allocation claims in at least three 

separate ComEd proceedings. Docket No. 07-0528/07-0531 (Cons.), (Order, Dec. 19, 2007) at 

105; Docket No. 05-0597, Order at 257 (July 26, 2006); Docket No. 01-0423, Interim Order at 

62-63 (April 1, 2002); Final Order at 71-72 (March 28, 2003).  In fact, neither party addresses 

these Orders in any manner in their BOEs.   

As for their assertions, RESA relies solely on REACT’s flawed claims to support its 

position.  See RESA BOE at 4-5.  Meanwhile, ComEd demonstrated that REACT’s proposed 

carve-out of Customer Care costs has no basis in fact and, instead, relies on a series of 

inapplicable assumptions.  ComEd Init. Br. at 116-19; ComEd Rep. Br. at 125-33.  In fact, 

REACT’s proposal is not remotely related to ComEd’s actual costs.  Indeed, ComEd 

demonstrated that REACT’s proposal was subject to tremendous variation with only modest 

adjustments to its assumptions.  ComEd Rep. Br. at 128-30. 
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REACT and RESA base the claims in their Exceptions on the Proposed Order’s 

erroneous conclusion that certain Customer Care costs are related to ComEd’s supply function.  

Proposed Order at 200.  As ComEd demonstrated in its Exceptions, the Proposed Order’s 

conclusion is incorrect.  ComEd BOE at 53-54.  It misapprehends the testimony of ComEd 

witnesses.  Moreover, it fails to consider that on various occasions since 1999, the Commission 

has found ComEd’s allocation of Customer Care costs to be reasonable.  Crumrine, Tr. at 

1335:13-1337:6.  No evidence in this proceeding, based on facts or actual costs applicable to 

ComEd, warrants a departure from the Commission’s prior decisions on this point. 

Accordingly, the Commission should reject REACT’s proposal in its entirety.  If, 

however, the Commission determines that this issue merits further review, and ComEd submits 

that it does not, it could order ComEd to present an avoided cost study in its next rate case.  

ComEd BOE at 54. 

G. CTA’s Demand That ComEd Submit Its ECOSS 60 Days  
Prior To Filing Its Next Rate Case Is Inconsistent With  
The Act And The Commission’s Rules And Should Be Rejected 

For the first time in this proceeding, CTA now argues in its Exceptions that ComEd 

should be required to submit its next ECOSS 60 days prior to filing its next rate case.  CTA BOE 

at 10-11.  This proposal displays a fundamental lack of understanding of how a rate case is 

prepared and when a cost study is completed.  More importantly, its result is inconsistent with 

the Act and the Commission’s Rules and it should be rejected.  Indeed, CTA fails to cite to any 

authority, and none exists, to support a delay in the rate case process in order to review a cost 

study before a case is filed. 

CTA’s proposal fails to recognize that an ECOSS is not completed until the end of the 

rate case preparation process.  As such, CTA’s proposal would effectively delay the filing of a 
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rate case for at least 60 days.  Such a result is contrary to the Act and the Commission’s Rules.  

Under the Act, a utility is entitled to file a rate case at the time of its choosing in order to begin 

the process and, ultimately, to begin to recover its costs of serving customers.  220 ILCS 5/9-

201.  Additionally, CTA’s proposal would impose an improper and unwarranted delay in that 

process, ultimately imposing financial harm on ComEd by delaying its ability to recover its 

reasonable cost of service.  Meanwhile, nothing in the Commission’s Rules supports such a delay 

in the rate case process.   

CTA’s proposal also fails to acknowledge that parties have sufficient time during the 

course of a rate case in which to examine the merits of a cost study.  This case demonstrates that 

point, as various parties have contested the current ECOSS and have proposed various 

modifications during the course of this proceeding.  Meanwhile, even if CTA’s proposal were 

lawful, it offers no valid explanation of why it cannot accomplish a review of the cost study 

within the course of a rate case. 

In sum, CTA’s proposal, which would result in ComEd having to delay the filing of its 

next rate case, is contrary to the Act and the Commission’s Rules, and it should be rejected. 

VIII. RATE DESIGN 

A. The Railroad Customers’ Contracts Should Not Be  
Considered In This, Or Any, Rate Case Proceeding 

METRA requests that the Proposed Order’s improper directive that ComEd follow the 

provisions of CTA’s contract in future rate cases be extended to apply to METRA as well.  

METRA BOE at 10.  The Proposed Order should not be amended as suggested by METRA.  

Rather, ComEd’s Exceptions on this issue should be adopted.  ComEd BOE at 58-59.  The 

Commission should not consider the railroad contracts as part of any rate case proceeding 

because such consideration would be inconsistent with its rate setting authority under the Act.  
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See 220 ILCS 5/9-101, 5/9-241.  The subject contracts do not supersede the Commission’s rate 

setting authority.   

The numerous amendments to the railroads’ contracts over time demonstrate why 

reference to the contracts for purposes of setting rates for the railroads would be inappropriate.  

For example, in ComEd’s last rate case, the railroad contracts were effectively amended by Rate 

BES-RR – Basic Electric Service-Railroad, which by its very language explicitly constituted an 

amendment to those contracts.  CTA and METRA contracts were also effectively amended by 

other tariff revisions, such as those that implemented the competitive declaration provisions of 

Public Act 95-0481 (e.g., revisions of ComEd’s General Terms and Conditions that apply to all 

customers, including the railroads).  Indeed, CTA and METRA unilaterally amended the 

contracts when they began to take supply from an alternative provider.  The Commission’s 

decision in ComEd’s last rate case and the facts relating to the railroads’ contracts fail to support 

the Proposed Order’s directive as to CTA’s contract, or any extension of that directive to 

METRA. 

B. BOMA’s Request To Establish A Separate  
Class For Nonresidential Electric Space Heat  
Customers Was Properly Rejected 

The Proposed Order correctly concludes that “[t]here is no basis in this record to 

conclude that it costs ComEd less to serve nonresidential customers who use some of their 

electric service for space heating.”  Proposed Order at 210.  The Proposed Order further correctly 

directs that “customers in the non-residential space heating rate class shall be subject to the same 

general rate increase as other rate classes.”  Id.  

BOMA’s Exception 3 repeats its plea to the Commission to protect former Rider 25 

customers by establishing a separate rate class or distribution charge for the nonresidential space 
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heating customer class.  BOMA BOE at 10-14.  BOMA’s request was properly rejected because 

there is no evidence to show that the costs of providing distribution service are somehow 

different for nonresidential electric space heat customers.  ComEd Init. Br. at 106-07; ComEd 

Rep. Br. at 135-37.   

As for BOMA’s argument that the former Rider 25 customers are somehow unfairly 

subject to rate shock, ComEd’s evidence demonstrated that all nonresidential customers with 

demands between 400 kW and 3,000 kW experienced increases between 1999 and 2007 that 

were higher than the overall nominal increase in the revenue requirement over those eight years, 

or 38%.  Alongi/Jones Reb., ComEd Ex. 32.0 Corr., 20:346-22:380, Table R7.  ComEd’s 

evidence also demonstrated that customers in these classes have had to shoulder the burden of 

the subsidies instituted for the benefit of customers in the high voltage and larger demand 

classes, as well as customers in the railroad class, thereby necessarily increasing their rates above 

the rate of the overall revenue requirement increase.  Id.   

Because the evidence supports the Proposed Order’s rejection of a separate class for 

nonresidential electric space heat customers, BOMA’s arguments do not warrant any amendment 

to the Proposed Order. 

C. ComEd Is Appropriately Phasing Out Rider ACT 

The Proposed Order properly approves ComEd’s modified proposal to phase-out Rider 

ACT and rejects REACT’s objection to the proposal.  Proposed Order at 220.  REACT continues 

to argue that Rider ACT should be retained in its current form because ComEd has not provided 

evidence to show that the rider is inconvenient to its operations.  REACT BOE at 22-23.  In fact, 

ComEd has demonstrated its sound reasoning for revising Rider ACT as proposed.  ComEd Init. 

Br. at 110-12; Alongi/Jones Dir., ComEd Ex. 12.0 Corr., 21:367-22:392; Alongi/Jones Reb., 
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ComEd Ex. 32.0, 41:669-74.  Accordingly, REACT’s arguments do not warrant any amendment 

to the Proposed Order.  Instead, the Proposed Order’s conclusion regarding Rider ACT should 

only be modified to add specific language finding ComEd’s revised proposal on Rider ACT to be 

just and reasonable. 

D. REACT’s Claims Concerning Competitive Retail  
Market Development Issues Were Properly Rejected 

The Proposed Order properly rejects REACT’s claims concerning the development of 

retail competition as irrelevant to this proceeding.  Proposed Order at 225.  ComEd’s Initial and 

Reply Briefs demonstrated that REACT’s claims about the development of a competitive retail 

market were not only irrelevant to this case, but were also wholly incorrect.  ComEd Init. Br. at 

120; ComEd Rep. Br. at 146-47.   

Contrary to REACT’s inflammatory accusations, ComEd strongly supports a competitive 

market for residential customers and has been working to advance efficient competition since the 

passage of the Electric Service Customer Choice and Rate Relief Law of 1997, 220 ILCS 

5/16-101 et seq.  See, e.g., Mitchell, Tr. at 128:2-4; Crumrine, Tr. at 1410.  REACT continues to 

ignore the historical factors, such as the rate freeze, that dominated the degree to which 

residential customers would consider switching to an alternative supply provider.  See Crumrine, 

Tr. at 1409-10.  These factors were “a primary hindrance to any residential switching.”  Id. at 

1410.  There are also factors currently outside the control of ComEd that affect the degree of 

residential customer switching, such as the business decision a RES must make to expend the 

costs to acquire an individual residential customer.  Id.  Finally, with respect to the variations in 

ComEd’s switching projections, ComEd’s Reply Brief emphasized that these figures have 

always only represented projections based on market prices and do not indicate what ComEd 

would like to see occur with residential switching.  ComEd Rep. Br. at 147. 
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E. The Proposed Order Properly Approved ComEd’s  
Calculations for the Distribution Loss Factor 

1. ComEd’s New Study Improved the  
Distribution Loss Factor Calculations 

Distribution system losses are an inevitable consequence of electricity flowing through 

the electric distribution system, or in some cases, from elements of the system being energized 

even if no power is flowing.  Donnelly Reb., ComEd Ex. 21.0 Corr., 115:2337-40.  The fact that 

losses occur does not imply that something is wrong.  Id. at 115:2340-41.   

Prior to filing this case, ComEd performed a new distribution loss study.  ComEd Ex. 

21.1, see also ComEd Ex. 12.16 (summarizing study).  ComEd improved its methodology for 

this study, using data from a new geographical information system for more precise equipment 

and load location and system configuration data.  Donnelly Reb., ComEd Ex. 21.0 Corr., 

115:2344-50.  ComEd also improved the accuracy of this study by including downstream losses 

in the load of certain upstream elements, correctly modeling how upstream flows must be 

sufficient to support both downstream load and losses.  Id. at 115:2350-116:2353.  These 

improvements allowed ComEd to more accurately attribute the losses to the customers using 

these elements of the system.  Id. at 116:2353-54. 

2. REACT’s Complaints Have No Merit 

REACT’s Brief on Exceptions does not take issue with the ComEd study itself; the study 

was clearly an improvement over prior studies, and REACT has no study of its own (nor does 

any other party).  Rather, REACT complains that they are being penalized by virtue of higher 

loss factors even though they haven’t done anything.  REACT BOE at 9, 24.  This simplistic 

argument misses the point of the improved study.  Loss factors are not penalties or fines, and 

they depend on the realities of how classes of customers receive power.  ComEd is not slapping 
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loss factors on customers that behaved badly.  It has simply recalculated the losses in a more 

accurate fashion.  As it turns out, the over-10 MW high voltage customers, which all agree have 

the very lowest distribution losses of any class, have losses which, though still far and away the 

lowest, are higher than previously thought. 

REACT suggests in its Brief on Exceptions that ComEd should be not be permitted to 

treat over-10 MW high voltage customers as a class for purposes of distribution loss factors.  

REACT BOE at 24.  That proposal lacks merit for a number of reasons.  First, it would be 

contrary to ratemaking practice in Illinois.  Distribution loss factors have never been calculated 

and applied individually.  The argument that assigning loss factors by class means that some 

customers would be charged something higher than their “actual” losses does not make logical 

sense.  Using that logic, that would be true for every customer ComEd has.  Loss factors applied 

by class are eminently reasonable. 

Second, REACT’s call for ComEd to perform and then apply individual loss 

determinations would be difficult and expensive to conduct and would have to be conducted 

repeatedly to remain “individual.”  Every time a customer’s use or location – or the configuration 

of the ComEd system in the area – changed, a new study would be required.   

Third, the results would necessarily be arbitrary.  One customer on the system could have 

very different loss factors from those of an otherwise identical customer located in another part 

of the system.  Moreover, the line losses associated with a particular customer will change over 

time, depending on how ComEd is required to adapt its system to new load and new customers.  

These changes would affect customers without any change in the customers’ own behavior or 

use.   
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Finally, REACT’s proposal calls for a high-stakes zero-sum game.  REACT only implies 

it, choosing to focus on class members who contribute less than the class average, but a 

customer-by-customer application of loss factors would have winners and losers, with the overall 

losses for the class not changing.  Some customers would find themselves with larger 

distribution loss factors, and there is probably no way an individual customer could know, based 

on information it has today, that it would be one of the losers.  In this case, treating these 

customers as a class – as has been done in all past cases – based on shared attributes is more 

appropriate than treating them individually. 

IX. CONCLUSION 

For the reasons stated herein and in ComEd’s Initial and Reply Briefs and Brief on 

Exceptions, ComEd respectfully requests that the Commission modify the Proposed Order as 

provided in ComEd’s Exceptions and as stated herein.   
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