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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY ) 
       )  07-0566 
       ) 
Proposed General Increase in Rates  ) 
 
 

REPLY BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD 
 

Pursuant to Section 200.800 of the Rules of Practice1 of the Illinois Commerce 

Commission (“Commission” or “ICC”) and the briefing schedule set by the Administrative Law 

Judges (“ALJ”) in their January 17, 2008 Case Management Order, the CITIZENS UTILITY 

BOARD (“CUB”) submits its Reply Brief on Exceptions in this proceeding.  This proceeding 

concerns rate increase requests filed by Commonwealth Edison Company (“ComEd” or the 

“Company”).  In this brief, CUB will only address the arguments made by ComEd regarding 

Riders SMP and SEA in its Brief on Exception (“BOE”).   

VII. NEW RIDERS 

A. Rider SMP 
 

 ComEd, it seems, is not satisfied with the Proposed Order’s (“PO’s”) recommendation, 

which grants Rider SMP with regard to the Phase 0 implementation of 200,000 AMI meters, but 

requires the Company to re-file its rider for approval of additional system modernization 

investments after specific Smart Grid goals are identified and approved by the Commission.  The 

Company wants its cake and to eat it, too.  It wants to go forward with Phase 0 and then continue 

its piecemeal system modernization plan as it sees fit; all the while collecting the carrying costs 

of such investments from customers without any demonstration of the reasonableness, prudence 

                                                 
1     83 Ill. Adm. Code Part 200. 
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or cost effectiveness of such investments and without consideration of offsetting savings.  

ComEd requests that the prudence and reasonableness of its Phase 0 investments be pre-

approved.  ComEd BOE at 37.  For all the reasons articulated in CUB’s Initial and Reply Briefs, 

and the Brief on Exceptions and this Reply Brief on Exceptions, CUB maintains that Rider SMP 

should be denied, and the Company should be directed to proceed with Phase 0 and recover the 

just and reasonable costs of the project through a base rate proceeding.  CUB Init. Br. at 46; 

CUB Reply Br. at 22; CUB BOE at 14.  Aside from the cost-recovery issues raised by its 

requested rider, however, ComEd’s desire to dictate the terms of system modernization is also 

poor public policy. 

 ComEd confirms in its Brief on Exceptions that it seeks to retain exclusive control of the 

design of Smart Grid investment decisions and the scope of the workshop process.  ComEd BOE 

at 40 (the “rekindled uncertainty” resulting from additional workshops “could call into question 

whether and how AMI Phase 0 should be implemented).  This is problematic for several reasons. 

ComEd’s financial interests and obligations may cause it to choose an investment strategy which 

is sub-optimal for its customers and does not provide the benefits of a true Smart Grid.  CUB Ex. 

3.0 at 7.  For example, to the extent that investment in system modernization would expand the 

Company’s rate base and grow its earnings, a delivery-only utility like ComEd would have an 

incentive to go forward with it.  Id.  To the extent that such an investment would add to safety 

and reliability of service and reduce overall long-term costs, the Company’s interests would 

coincide with the interests of its customers, at least with regard to delivery service.  Id.  

However, investments that the Company would find most advantageous to propose for recover 

under Rider SMP would be those that could be used to generate cost savings for the Company 



3 
 

provided for in the rider and lower operating expenses that have not yet been addressed in a rate 

case.  In fact, ComEd’s own testimony supports the conclusion that its incentives are not aligned 

with deployment of a true Smart Grid: 

As Mr. Donnelly stated in his supplemental direct testimony, 
system improvement investments like those proposed by ComEd 
“neither (1) produce revenues that can allow ComEd to recover its 
investment costs, nor (2) reduce ComEd’s other costs of service 
rapidly or significantly enough to offset the cost of the 
investment.” (ComEd Ex. 15.0, 12:256-58).  ComEd Ex. 30.0 at 11 

 
An effective collaborative workshop process using a third-party facilitator would protect against 

these potentially adverse incentives. 

 The project-by-project approach, advocated by ComEd, is an inappropriate and 

potentially dangerous way to proceed, especially in light of the risk assumed by rate payers 

inherent in rider recovery of such costs.  With regard to Phase 0, ComEd apparently envisions 

that, because the Commission would have already approved Phase 0 implementation, the 

workshop would be “much more limited in scope and will only involve the evaluation criteria 

and technology selection criteria for AMI Phase 0.”  ComEd BOE at 40, footnote 24.  This 

suggestion presents a fundamental misunderstanding of the necessary components of a cost-

effective and successful Smart Grid implementation plan.  The collaborative workshop process 

recommended by Mr. Cohen would allow for the implementation of a Smart Grid in a 

systematic, timely and comprehensive manner, and would avoid unpleasant side effects of the 

piecemeal approach advocated by ComEd, like pre-mature obsolescence and suboptimal choices 

of technology.  Additionally, as stated by foremost Smart Grid Expert, Ms. Lynne Kiesling, 

“[t]he probability of success in implementing smart grid investments will be increased 

dramatically if the parties work together to formulate a long-term smart grid business strategy, 
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grounded in functionality and service requirements.”  CUB Ex. 2.0 at 3. 

 ComEd takes issue with the workshop processes recommended by the PO and concludes 

that, “holding additional workshops to discuss the Smart Grid in the abstract, apart from specific 

technologies or proposals, is unlikely to be useful.”  ComEd BOE at 41.  ComEd further suggests 

that, “any post approval workshops should be limited to technical operating issues or to 

discussing evaluation of the results of the project, not the nature and design of the program.”  

ComEd BOE at 38.  It is not clear what “post approval workshops” the Company is referring to.  

After Phase 0 is complete, the PO recommends that the Company re-file its rider request and 

“with that filing, the Company should be prepared to explain how it will implement the findings 

of the Smart Grid docket and also present the cost benefit analysis and other information that the 

Commission sought in Peoples Gas proceeding (Docket 07-0241/07-0242).”  PO at 135.  The 

purpose of the workshop process contemplated by the PO, to begin immediately, is “to consider 

Smart Grid in Illinois and utility specific issues, to be followed by a Commission docket to adopt 

specific goals.”  PO at 135.  CUB interprets this to be very similar to what Mr. Cohen 

recommends in his Direct Testimony, (CUB Ex. 3.0 at 13-14), which does not resemble the 

apparently endless workshops discussing abstract Smart Grid issues, as ComEd interprets the 

recommendations in the PO. 

 The initial workshop recommended by the PO is imperative to “forge a path toward a 

smart grid policy framework and a strategic plan for deployment using input from stakeholders 

through a collaborative process.”  CUB Ex. 6.0 at 6.  CUB believes that this initial workshop 

should incorporate broader Smart Grid planning criteria in one process, in addition to discussions 

of the Phase 0 AMI project, rather than dividing this up into two separate workshops, as 
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recommended by the PO.  CUB BOE at 18.  However, CUB supports the basic plan in the PO 

that “a process should be initiated outside of this rate case during which the Commission can 

consider whether and in what manner the approximately $1 billion cost of AMI and Smart Grid 

investments would be justified to maximize the potential benefits.”  PO at 135.  CUB did not 

propose that such a processed attempt to micromanage the installation of Smart Grid technology 

or predict the perfect path.  In contrast, Dr. Kiesling explains why a utility-specific system 

engineering process is essential at the outset in order to ‘future-proof’ Smart Grid decision-

making.  The collaborative process should address policies foundational to a true Smart Grid, 

while also incorporating utility-specific concurrent analysis.  CUB Ex. 2.0 at 24.  To the extent 

that this is what the PO is recommending, CUB agrees and supports its conclusions. 

In contrast to ComEd’s desired approach, what is required for an effective Smart Grid 

policy is an implementation-ready Smart Grid business strategy that acts as a sort of “check-list.”  

This strategy should be cemented in a collaborative workshop process commencing immediately 

upon the entry of the Order in this proceeding.  Thereafter, each individual project proposed by 

the Company, if it meets the requirements in the Smart Grid business strategy – or check list – 

could proceed without protracted review or contentious litigation.  In contrast to ComEd’s 

criticisms, this approach will allow the Commission to assert its appropriate regulatory authority 

in overseeing cost-beneficial technological enhancements to the electric grid, allow for 

meaningful stakeholder participation, ensure that the interests of customers are served, and go 

forward with smart grid implantation in a reasonable time frame.  CUB Ex. 3.0 at 14. 
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C. Rider SEA 
 

 ComEd provides no legitimate legal or policy basis for Commission approval of Rider 

SEA and thus, the PO’s conclusion rejecting this rider should stand.  The PO correctly concludes 

that Rider SEA does not merit rider recovery because these costs are not significantly large or 

volatile and can adequately be recovered through base rates.  PO at 151. 

The legal arguments presented by CUB in its Initial and Reply Briefs and Brief on 

Exceptions opposing rider recovery of system modernization investments (Rider SMP) apply 

equally to Rider SEA.  That is, Illinois courts have made clear that rider recovery is permitted 

only under certain well-defined and very limited circumstances.  In A. Finkl, the Appellate Court 

stated that riders are permissible where the costs in question are “unexpected, volatile or 

fluctuating,” and beyond the control of the utility.  A. Finkl & Sons v. Ill. Comm. Comm’n, 250 

Ill. App. 3d 317 at 325 (1993) (“A. Finkl”).  The A. Finkl Court identified fuel costs as an 

example of an expense that meets the enumerated criteria:  fuel costs can be volatile, can 

fluctuate and can be beyond a utility’s control.  Id.  The Illinois Supreme Court ruled in 

accordance with the A. Finkl Court’s holding in Citizens Utility Board v. Ill. Comm. Comm’n., 

166 Ill. 2d 111 (1995) (“CUB”).  In the CUB case, the Supreme Court reviewed the 

Commission’s generic Order allowing utilities to recover through a rider clean-up costs incurred 

in remediating former manufactured gas plant (“MGP”) sites.  Id. at 116.  The Supreme Court 

held there was evidence showing that the costs to remediate MGP sites were “uncertain and 

variable” and, thus, appropriate for rider recovery.  Id. at 138-39.  The A. Finkel Court concluded 

that the costs at issue in that case – energy efficiency programs - “reveal no greater potential for 

unexpected, volatile or fluctuating expenses which Edison cannot control, than costs incurred in 
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estimating base ratemaking.”  A. Finkel at 327.  The Court added that any uncertainty in 

determining demand side management costs could be addressed through the traditional base rate 

setting process.  Id. 

 In accordance with this established law, the PO concludes that the costs eligible for 

recovery under ComEd’s proposed Rider SEA are not appropriate for rider recovery and that 

“[v]ariations in storm expenses are adequately addressed through normalization, which alleviates 

concerns that the test year expense might be an anomaly.”  PO at 151.  ComEd has presented no 

evidence to warrant a deviation from the traditional rate setting process with regard to storm 

restoration expenses.  Neither the total storm restoration expense amount, nor the volatility of the 

expense levels in recent years is sufficient to satisfy the legal and policy criteria for extraordinary 

rider recovery.  AG/CUB Ex. 1.0 at 42.  Thus, ComEd’s arguments supporting Rider SEA should 

be rejected. 

CONCLUSION 

For the reasons discussed in this Reply Brief on Exceptions, CUB respectfully requests 

that the Commission modify the Proposed Order in accordance with the exceptions in CUB’s 

Brief on Exceptions. 

Dated: July 31, 2008 

Respectfully Submitted, 
  
       Citizens Utility Board 

 

            By:  
       Julie Soderna     
       Director of Litigation  
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