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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

COMMONWEALTH EDISON COMPANY )
) DOCKET NO. 07-0566

Proposed General Increase in Electric Rates )

METRA S REPLY BRIEF ON EXCEPTIONS

The Northeast Illinois Regional Commuter Railroad Corporation, d/b/a Metra ("Metra"),

submits this reply brief in which it addresses the exceptions proposed by Commonwealth Edison

Company that are unacceptable to Metra.

INTRODUCTION

At this juncture in the proceedings, all parties presumably have made their best

arguments.  The parties now have had an opportunity to file an opening post-hearing brief, a

reply post-hearing brief, a summary of positions, and an opening brief on exceptions to the

Proposed Order.  Thus, it is not surprising that ComEd s brief on exceptions repeats arguments

previously made by ComEd.  What is surprising is that ComEd has never developed an adequate

response to, and in many cases has never addressed, valid criticisms of ComEd s approach to

issues that have been raised in various parties  briefs.  Instead, ComEd has often responded with

the same tired and discredited mantra of arguments originally expressed in ComEd s witnesses

testimony and opening brief that simply ignore obvious problems raised by a number of parties,

including Metra.

With respect to the issues on which Metra has focused its efforts, which concern mostly

the proposed Rider SMP, cost of service issues and issues unique to the Railroad Class, there is
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nothing new or different in ComEd s brief on exceptions.  The same reasons that compelled the

Administrative Law Judges to reject ComEd s arguments in the Proposed Order still exist, and

are logical, valid approaches based on sound reasoning.  There is no good or new reason to

accept any of ComEd s proposed exceptions language on these issues.

ARGUMENT

I. RIDER SMP

The Proposed Order rejected ComEd's Rider SMP with one exception.  The exception is

that the Proposed Order authorized ComEd to refile Rider SMP in a compliance filing for the

sole purpose of implementing Phase O of Advanced Metering infrastructure ("AMI")

deployment.  Metra submits that the Proposed Order's rejection of Rider SMP was correct but

that, for the reasons set forth in Metra's Opening Brief on Exceptions, authorizing the refiling of

Rider SMP for limited purposes as a compliance filing would be unwise.  The grounds for

Metra's position are briefly set forth below.

A. The Proposed Order Correctly Rejected Rider SMP

Virtually every party to this proceeding opposes the adoption of Rider SMP.  While there

are a multitude of deficiencies in Rider SMP and numerous reasons to reject it, the bottom line is

that there is simply no good justification to implement Rider SMP now.

ComEd originally proposed Rider SMP with a very broad definition of eligible projects,

and a list of initial projects that ComEd proposed to implement.  When its proposal drew a

firestorm of protests from the parties, ComEd eliminated the proposed projects but retained the

empty rider with its broad definition of eligible projects.
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As Metra pointed out in both its opening and reply post-hearing briefs, Rider SMP's

incredibly broad eligibility definition means that an eligible project can be any ComEd capital

improvement project that ComEd "classifies as pertaining to the improvement of the Company's

distribution system for the purpose of enhancing services provided by the Company to its retail

customers."  (ComEd Ex. 30.1, 1st Revised Sheet 626. See Metra Opening Post-Hearing Brief at

9-10; Metra Post-Hearing Reply Brief at 4.)  When challenged concerning the overly broad

definition of eligible projects, ComEd has repeated the mantra: "Don't worry, the Commission

will hold us in check and not allow Rider SMP to be used expansively." See, e.g., P. Crumrine,

Tr. at 1220:5-16; ComEd Post Hearing Reply Brief at 88-89.  In its brief on exceptions, ComEd

repeated that argument but also asserted for the first time that the Commission's "review will

assess whether the proposed project contributes to achieving the Smart Grid's goals and

objectives and benefits customers."  ComEd Brief on Exceptions at 33.  There are, however, no

such criteria or standards specified in the rider, and no other guidance for the Commission to use

other than the eligibility definition set forth above.

ComEd's explanation of why it needs such an incredibly broad definition of SMP eligible

projects is even more telling.  When queried as to why ComEd was unwilling to restrict the use

of Rider SMP to Smart Grid projects, ComEd's Director of Regulatory Strategies and Services,

Paul Crumrine, admitted that ComEd could not provide a meaningful definition of the projects

Rider SMP is intended to fund:

Well, primarily because we don t have an industry accepted
definition of what Smart Grid is yet.  I think if there were one, you
know, we re - - for example DOE says, This is the definition of
Smart Grid and if we looked at it and that all made sense to us, that



Metra s Reply Brief on Exceptions

Commonwealth Edison s Request for Rate Increase

ICC Docket No. 07-0566

Page 5

would be useful.  The problem is we just don t have that yet,
there s a number of different efforts to define what is a Smart Grid
and what are its characteristics.  That s the reason for the
hesitance.

[P. Crumrine Tr. at 1226: 13-22.]

Moreover, ComEd's proposed funding mechanism makes no effort to charge the costs of

Rider SMP projects to those who would benefit from the projects.  As ComEd's brief on

exceptions acknowledged at page 39, "Rider SMP would be recovered through a charge based on

a percentage of distribution charges; these are predominantly based on demand changes in the

case of large non-residential customers."  There is ample testimony in the record that the Rider

SMP projects originally proposed by ComEd would have little or no benefit to the Railroad Class

(Metra and the CTA) and other large non-residential customers.  [E.g., J. Bachman

Supplemental, Metra/CTA Joint Ex. 2.0 at 4:16 to 5:10; R. Stephens Supplemental, IIEC Ex. 4.0

at 6:107-127.]

Furthermore, as Metra and other parties have repeatedly noted, Rider SMP, if approved

would entail a series of little mini-rate cases, with subsequent reconciliation proceedings, that

both likely will overlap ComEd s general delivery services rate cases.  [E.g., P. Crumrine, Tr. at

1078:6-14.]  The procedural nightmare posed by Rider SMP was fully illustrated in the hearing

testimony of Paul Crumrine, ComEd s Director of Regulatory Strategies and Services.  [Id. at

1067:4 to 1078:14.]

ComEd's proposed Rider SMP represents an extraordinary funding mechanism that

would allow ComEd to secure advance approval of its capital investments outside the stricture of

a rate case and recover its costs much faster than otherwise possible.  Approval of such an
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extraordinary advance approval and funding mechanism, if it is ever to occur, should be reserved

for the extraordinary situation.  It is not appropriate for use when neither ComEd, nor the

Commission, staff or intervenors, know the end goal or what kind of system is desired or

possible.  By its own admission, ComEd cannot even define the projects that the rider is intended

to fund.  And, even if the Commission thought a Smart Grid rider is a good idea, Rider SMP has

too many major flaws to warrant approval.

ComEd did make the rather unique argument that it needs Rider SMP in place so that it

can reassure the financial community of the Commission's commitment to ComEd's financial

future.  Every party to this proceeding would readily acknowledge that the Commission has a

statutory obligation to see that ComEd recovers its reasonable and necessary costs and earns a

fair rate of return on its investment.  That statutory obligation does not, however, require the

Commission to take an illogical leap of faith in order to demonstrate to the financial community

that the Commission will jump when ComEd says jump.

The Proposed Order correctly rejected Rider SMP.

B. It Is Premature And Unwise To Proceed With Phase O Of AMI Deployment

Phase O of AMI deployment originally was conceived by ComEd as a pilot project, but

ComEd removed the project from consideration.  ComEd's witnesses' hearing testimony

demonstrated that ComEd has not made decisions on many of the details concerning Phase O

because its implementation requires some knowledge of what the end goal is and what Smart

Grid technologies will be implemented.

Phase O is projected to involve the acquisition and installation of up to 200,000 meters at

a single geographical location.  [S. Clair, Tr. at 243:12-13.]  However, the location is not known,
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nor can ComEd identify the classes of customers who will receive the meters.  [Id. at 243:14 to

244:22.]  The exact capability of the meters is as yet unknown.  [Id. at 250:2 to 254:3.]  ComEd

has not "gotten anywhere near making that decision of, you know, what the infrastructure is."

[Id. at 254:1-3.]  ComEd is relying upon the workshop process to help it identify what types of

meters to have and what their capabilities will be:

Q. And do you envision the Commission being asked to
approve ComEd selected meter vendor or is that something you
would do on your own?

A. No, I would  as I stated previously, the workshop process
would include input on the technology criteria but selecting a
vendor from the vendors who would meet that criteria would be
the Company's.

[Id. at 187:4-11.]

The type of meters that are purchased will significantly affect the cost of Phase O

deployment.  ComEd's cost estimate, therefore, is vague; its best estimate is that Phase O

deployment will cost less than $60 million.  [S. Clair Rebuttal, ComEd Ex. 23.0 at 8:158-161.]

Given the amount of detail that remains to be developed for Phase O deployment of AMI,

it makes no sense to proceed with Phase O.  That is particularly true given that Phase O really

needs to be tailored to meet the needs of the future Smart Grid system, and those needs are

unknown and anticipated to be developed in a future workshop and docket proceeding.

ComEd's brief on exceptions acknowledged as much.  At page 9, ComEd's brief on

exceptions stated:

Workshops to assess a project should precede Commission
approval of the project, not follow it.  If the Commission wishes to
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fully workshop AMI Phase O, that project should not be approved
now, but instead should be addressed under the full Rider SMP
Process.

Instead of following its own logic and suggestion, however, ComEd urged that the

Proposed Order include findings that ComEd's investment in Phase O is prudent; approve a

regulatory asset to recover the remaining cost of the meters replaced in Phase O; and approve the

recovery of eligible costs through a charge based on a percentage of distribution costs.  ComEd

Brief on Exceptions at 37-39.

First, there is not enough information in the record to approve the prudency of investing

in Phase O.  The record is bereft of meaningful detail concerning either the costs or the benefits

of Phase O.  Second, as discussed at length in Metra's and other parties' opening briefs on

exceptions, assigning the costs of Phase O of AMI deployment based on distribution percentages

unfairly assigns costs of Phase O to parties like Metra, for whom there is no evidence that Phase

O would afford any benefits. E.g., Metra Initial Brief on Exceptions at 4-5; CTA Initial Brief on

Exceptions at 7-9.

ComEd's suggested revisions are inappropriate and unwarranted.  The implementation of

Phase O should wait until Smart Grid concepts and possibilities are more fully explored, and the

possible configuration of the future system is known.

II. THE PROPOSED ORDER PROPERLY REJECTED RIDER SEA

There is no information or argument in ComEd s brief on exceptions that was not

properly considered and addressed in the Proposed Order.  The Proposed Order appropriately

and correctly rejected Rider SEA.
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III. COST OF SERVICE ISSUES

A. The Proposed Order Properly Rejected ComEd s Embedded Cost Of Service
Study

ComEd s embedded cost of service study ( ECOSS ) produces anomalous and illogical

results for the Railroad Class and other large non-residential classes.  As ComEd s Retail Rate

Manager testified, it costs more to serve customers at secondary levels than customers who take

service at 12.5 kV, like Metra and the CTA.  [L. Alonji, Tr. at 2089:20 to 2090:5.]  But, as

ComEd s own simplified charts demonstrate, and as Metra has repeatedly pointed out, ComEd s

ECOSS calculates that the cost to serve the Railroad Class is greater than that of any of the other

non-residential classes except the very small Watt-Hour and Small Load Classes.  [P. Crumrine

Direct, ComEd Ex. 11.0 at 10, Table 2; P. Crumrine, Tr. at 1151:6-13. See, e.g., Metra Initial

Post-Hearing Brief at 13; Metra Post-Hearing Reply Brief at 7.]  ComEd has never attempted to

explain or defend this illogical and anomalous result, nor has ComEd ever attempted to explain

how its ECOSS could produce such high relative costs for other classes of large users, like the

Over 10 MW class, now called the Extra Large Load Class.

In the last delivery services rate case, the Commission s Final Order questioned the

accuracy of ComEd s ECOSS results for large users and declined to use ComEd s ECOSS to set

rates for the Railroad and Over 10 MW Classes.  Dkt. 05-0597, July 26, 2006 Final Order at 196.

Rather than taking its cue from the Commission s last order, ComEd plowed ahead with the

same ECOSS in this case and sought to raise the large users  rates by more than 120 percent.

Instead of trying to address why its ECOSS was producing seemingly illogical and

anomalous results, ComEd has elected to repeat the mantra that its ECOSS has been repeatedly
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approved in prior rate cases, and therefore, should be approved again. E.g., ComEd Brief on

Exceptions at 48; ComEd Post-Hearing Reply Brief at 103; ComEd Initial Post-Hearing Brief at

92.  As the IIEC pointed out in its post-hearing brief, and Metra pointed out in its post-hearing

reply brief, ComEd s characterization that its ECOSS was approved in the last delivery services

rate cases simply is not accurate. See IIEC Initial Brief at 60; Metra Post-Hearing Reply Brief at

9-10.  The facts are as follows:

· In Dkt No. 05-0597, ComEd s ECOSS was not used to set the rates of
either the Railroad Class or the over 10 MW Class.  ICC Dkt. No. 05-
0597, July 26, 2006 Final Order at 189-90, 196.  In fact, given the results
produced by ComEd s ECOSS, the Commission questioned the reliability
of its results for large users. Id. at 196.

· In Dkt. No. 01-0423, ComEd s ECOSS, as revised by the Final Order, was
only used to allocate the jurisdictional revenue requirement between
residential and non-residential classes as a whole, to which no party
objected.  The allocation of revenue requirement between the various non-
residential customer categories was done on an across-the-board basis in
which ComEd s ECOSS played no role.  ICC Dkt. No. 01-0423, March
23, 2008 Order at 137.

· According to IIEC, ComEd s ECOSS was used to allocate revenue
requirements among non-residential classes in ICC Dkt. No. 99-0117, but
the ECOSS and the non-residential classes were significantly different.
IIEC Initial Brief at 60.

ComEd continues to ignore the actual Commission language used in prior orders, and

other parties  citations that undercut ComEd s characterization.  Notably, and perhaps

understandably, in its exceptions brief, ComEd does not cite specific language or page numbers

from the prior orders but rather cites its outside cost of service study consultant s
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characterization of those orders. See ComEd Brief on Exceptions at 47.

Moreover, regardless of the mixed results in prior cases, if ComEd s ECOSS is producing

anomalous and illogical results, it ought not form the basis for the rates to be set in this case.

The Proposed Order correctly identified several flaws in ComEd s ECOSS, including the failure

to separate costs of the primary and secondary voltage components of the distribution, which is

addressed below.  However, the failure to distinguish between primary and secondary

distribution costs, standing alone, would not appear to entirely explain the anomalous and

seemingly illogical results produced by ComEd s ECOSS.  There have to be other problems.

The Proposed Order correctly rejected ComEd s ECOSS.

B. The Proposed Order Correctly Found That ComEd s ECOSS Was Flawed
Because It Failed To Distinguish Between Primary And Secondary Voltage
Costs And Correctly Directed ComEd To Correct That Flaw In Future Rate
Cases

Expert witnesses for IIEC, DOE and the Commercial Group all concluded that ComEd s

embedded cost of service study is flawed because it does not separate primary and secondary

voltage distribution costs.  [D. Stowe, Direct IIEC Ex. 3.0 (Corr.) at 12:201 to 13:233; D. Swan,

DOE Ex. 1.0 at 16:348-56; R. Baudino Rebuttal, CG Ex. 2.0 at 4:75-84.]  The practical effect is

that customers taking service only at primary voltages, like the Railroad Class, are charged

inflated rates because they are assessed costs associated with the secondary system that they do

not use.  [D. Stowe Rebuttal, IIEC 7.0 at 4:43-49.]

The unrebutted testimony is that the common practice of utilities across the country is to

separate costs for the primary and secondary voltage users in their cost of service studies.  [D.

Stowe Rebuttal, IIEC Ex. 7.0 at 6:107-08.]  The other major electric utility in Illinois, Ameren,
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does so for its three electricity delivery companies.  [Id. at 6:105-06.]  When questioned on this

point, ComEd s Retail Rate Manager could not identify a single investor owned electric utility

whose cost of service study used to set rates does not distinguish between the costs of the

primary and secondary voltage systems.  [L. Alonji, Tr. at 2173:11-19.]

Furthermore, ComEd s key witnesses admitted at the hearing the ComEd s embedded

cost of service study would provide more accurate cost based rates if the study allocated the costs

of the primary and secondary voltage to the users of those voltages, rather than lumping the costs

together and allocating the combined costs to all customers who take service under 69kV.  [A.

Heintz, Tr. at 2019:3-12; L. Alonji, Tr. at 2175:1-10.]  The impact of making that differentiation

is substantial to customers such as Metra, who are exclusively primary voltage users.  [See D.

Stowe Direct, IIEC Ex. 3.0 at 9:152 to 26:423.]

ComEd nevertheless argues at pages 49 to 50 of its brief on exceptions that a

primary/secondary differentiation is neither practical nor necessary for numerous reasons,

including the following:  (1) only a tiny fraction of ComEd s customers do not utilize secondary

system facilities; (2) ComEd does not presently keep its books in a manner that would facilitate

changing the ECOSS to recognize the primary/secondary distinction; and (3) a

primary/secondary differentiation likely will lead to costs being shifted to the residential and

small business customers.

The record is clear on ComEd s first argument.  While exclusively primary voltage users

account for only 0.2% of the total number of ComEd customers, they represent more than 20%

of ComEd s total peak load.  [See D. Stowe, IIEC Ex. 7.0 at 14:239; A. Heintz, ComEd Ex. 13.1,

Schedule 2b, Row 11.]  For ComEd to suggest that it does not matter that its ECOSS knowingly
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and significantly overcharges customers accounting for 20% of its peak load, and knowingly and

significantly undercharges customers accounting for the remaining 80%, is ludicrous.

ComEd s second argument is equally specious.  ComEd s argument that it does not keep

its books in a manner that would facilitate changing the ECOSS to recognize the

primary/secondary distinction  is a mantra that ComEd repeated through three rounds of pre-

filed testimony and five days of live testimony, but it has never once explained what it meant

when it said that its books were kept in a manner that would not facilitate  differentiation

between primary and secondary voltage costs.  ComEd s key cost of service witness testified that

neither he nor anyone else at ComEd had attempted to figure out what it would cost to

differentiate between primary and secondary voltage costs, and he did not even have a ballpark

idea of what it would cost.  [A. Heintz, Tr. at 2020:6-20.]  The fact that ComEd claims its books

and records are not kept in a manner that would facilitate  separation of primary and secondary

voltage system costs is not a sufficient reason to excuse ComEd s failure to correct a

fundamental flaw in its cost of service study.

ComEd s last argument is truly remarkable, given ComEd s cost causation mantra

repeated elsewhere.  ComEd argues that primary voltage users who do not use the secondary

voltage distribution lines and equipment should nevertheless pay for part of the secondary costs

because otherwise those costs will be borne by residential and small business customers.  The

short answer is that Metra and other large customers should not be required to pay for the large

part of ComEd s distribution system that exists and provides service exclusively for the benefit

of other customers.
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C. The Proposed Order Properly Authorized An Average Across The Board
Increase

As discussed above, ComEd s ECOSS is fundamentally flawed.  Absent a valid cost of

service study, even ComEd s Retail Rate Manager admits that the only reasonable approach is to

set rates based on an average, across the board increase.  [L. Alonji, Tr. at 2091:11 to 2092:7.]

Moreover, as reflected in the ICC Staff s briefs and arguments, under the circumstances, an

average, across the board increase is the fairest thing to do and will generate the least amount of

resentment and discontent among ComEd s rate classes and rate payers in this era of

skyrocketing electricity costs.

For the foregoing reasons, Metra submits that the Proposed Order correctly provided for

an average, across the board rate increase.

IV. RAILROAD CLASS ISSUES

A. The Proposed Order Correctly Found That Public Interest Considerations
Should Be Taken Into Account In Setting Rates For The Railroad Class

ComEd suggests at pages 57 and 58 that the Proposed Order erred in paying any attention

or placing any importance on what the Commission said in the last rate case about the public

interest considerations involved in setting the rates for the Railroad Class.  First, ComEd

suggests that the provisions in the last order were merely policy statements  which meant

nothing and should be ignored in future cases.  Second, ComEd implies, without directly so

stating, that following the policy directives would be contrary to the Commission s statutory

authority in this rate proceeding, which is to (a) establish rates that are reasonable, and (b)

ensure that the rates do not unduly discriminate between customer classes.  See 220 ILCS 5/9-
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101, 5/2-941.   ComEd is wrong on both counts.

1. The Public Interest Considerations Identified In The Commission s
Last Rate Order Are Not Merely Policy Statements That Should Be
Ignored

The Commission s findings and conclusions in the last delivery services rate case were

clear.  They were not merely policy fluff that could be ignored in the next case, as ComEd would

prefer.  The Final Order issued by the Commission on July 26, 2006 in Docket No. 05-0597

provided in relevant part on pages 189 to 190 as follows:

The Commission typically favors rates that are cost based;
however, sometimes other considerations need to be addressed in
setting utility rates.  In this instance, there are several factors that
lead the Commission to its decision regarding how the CTA and
Metra will be charged.  The most overriding fact is that ComEd
currently has a contract with the CTA that provides for discounted
distribution charges through Rider GCB.  The Commission takes
contractual obligations seriously and tries to leave them in tact
whenever possible.

Also, the fact that the CTA and Metra are providers of mass public
transportation raises an additional public interest concern.
ComEd s proposal fails to account for the potential impact of
increased utility rates for entities providing public transportation
on the citizens of Illinois.  The Commission is very concerned that
any changes to the provisions of service providers of mass transit
will not unduly burden the millions of passengers who depend on
public transportation.  This Commission also believes that it must
consider the public policy implications of establishing delivery
rates that encourage energy conservation and encourage electric
usage during off-peak periods.  While the Commission is not
prepared to disregard cost of service, the Commission believes that
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important public policy considerations cannot be ignored.

*  *  *

The Commission finds that the rates set herein should place the
CTA and Metra in a situation where they pay similar rates to those
that are currently in effect.  In addition, the Commission must
consider the potential adverse impact of utility rate increases on
entities that provide public transportation.  The Commission
desires to encourage the efficient use of energy and conservation of
scarce resources.  The conclusions reached in this portion of the
Order are, in the Commission s view, important public policy
issues and are in the public s best interest.  Accordingly, the
Commission finds that minimizing the change to existing
contractual terms as necessitated by the post-2006 market changes,
as well as avoiding rate shock to the railroad customers, is in the
public s best interest.

Therefore, the Commission concluded that for the Railroad Class,
these two customers should be allowed to consolidate their demand
for purposes of calculating the applicable Distribution Facilities
Charges under the delivery service rates that result from this
proceeding. . . . This demand consolidation provision would make
these railroad customers eligible for the distribution facilities
charges assessed to customers with demands in excess of 10
megawatts.  The Commission observes that this arrangement
follows the aggregation of demand under the existing CTA and
Metra contracts.  To the extent that the aggregation creates or
otherwise represents a subsidy to the railroad class, the difference
in cost should be recovered from the other non-residential classes.

There is nothing unclear about this language.  The Commission found that there are

important public policy considerations associated with setting rates for the Railroad Class, such
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as the impact on mass transit riders and the environmental benefits of public transportation.  The

Commission also explicitly said that it was taking these considerations into account in setting the

Railroad Classes  rates, and if the result was that the rates did not cover the cost of service, the

shortfall should be covered by other non-residential classes.

2. Taking Public Interest Considerations Into Account Does Not Violate
The Commission s Statutory Authority

ComEd implies that taking public interest considerations into account in setting the

Railroad Classes  rates somehow violates the requirement in Section 9-101 of the Public Utilities

Act that the rates be just and reasonable  and also somehow violates the requirement in Section

9-241 of the Act that there be no unreasonable differences in rates or other charges  between

classes of services.  ComEd understandably cites no precedent for this rather bald proposition

because there is none.

First, the language in Section 9-101 of the Public Utilities Act requires the Commission

to set just and reasonable rates.  220 ILCS 5/9-101.  Nothing in the language of the Act directly

or indirectly supports ComEd s suggestion that rates must be based exclusively upon cost of

service calculations in order to qualify as just and reasonable.

Moreover, as the Illinois Supreme Court has previously recognized, the Illinois Public

Utilities Act gives the Commission very broad authority in establishing rates and rate classes.

Section 9-241 of the Act provides in relevant part:

Any public utility, with the consent and approval of the
Commission, may as the basis for the determination of the charges
made by it classify its services according to the amount used, the
time when used, the purpose for which used, and other relevant
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factors.

Id. 5/9-241.

In Citizens Utilities Co. v. Illinois Commerce Commission, 50 Ill.2d 35, 40-45, 276

N.E.2d 330, 333-36 (1971), the Illinois Supreme Court held that the broad authorization given to

the Commission to consider other relevant factors  authorized it to set a lower electricity rate

for municipalities than for private utilities based on: (1) the existence of competition for the

municipal business from suppliers of other sources of energy; (2) the status of municipalities as

public bodies; and (3) ComEd s need to secure municipal franchises in order to obtain authority

to use municipal streets and facilities in the course of providing electrical service.  In reaching its

decision, the Illinois Supreme Court emphasized:

The power to make rates, of necessity, requires the use of
pragmatic adjustments which may be called for by the particular
circumstances, and we judge that the Public Utilities Act invests
the Commission with sufficient discretion to make these
adjustments.   In authorizing the Commission to consider other

relevant factors  as a basis for classification of service, the
Legislature recognized the complexity and difficulty, if not
impossibility, of establishing explicit and exclusive grounds which
would authorize a public utility to classify its service.

Id. at 41, 276 N.E.2d at 333 (citations and quotation marks omitted).

The same reasoning that the Illinois Supreme Court applied in the Citizens Utilities case

to the and other relevant factors  language now found in Section 9-241, is equally applicable to

the just and reasonable rate  language in Section 9-101.  The General Assembly consciously

chose very broad language that does not remotely suggest, as ComEd would have it, that rates
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must be exclusively cost based. See also Citizens Utilities Board v. ICC, 276 Ill. App. 3d 730,

738, 213 Ill. Dec. 173, 180, 658  N.E.2d 1194, 1201 (1st Dist. 1995), appeal den d, 165 Ill.2d

548, 214 Ill. Dec. 857, 662 N.E.2d 423 (1996) (proof that rate is just and reasonable requires

assessment of impact of proposed rate on ratepayer, and it therefore was error by the

Commission not to consider ratepayer impact in setting rates).

Furthermore, contrary to ComEd s characterization, Section 9-241 of the Act requires

proof of an unreasonable difference as to rates or other charges.   ComEd has not made a

serious argument that there is or has been an unreasonable difference  between the Railroad

Classes  rates and other rate classes.  Nor, under the reasoning of the Supreme Court s Citizens

Utilities opinion, could ComEd make such an argument.

3. The Commission s Public Policy Findings In The Last Rate Case
Deserve Respect

ComEd s suggestion that the public interest considerations identified by the Commission

in the last rate case should be ignored in this case should be rejected.  As the Commission stated

most directly in the recent North Shore Gas Company final order, unless there are clear and

distinguishable reasons for deciding a case differently, the Commission will follow in line with

precedent.  To do otherwise risks a charge of arbitrary and capricious action.   [ICC Dkt. 07-

0241 and 07-0242 (consolidated), Feb. 5, 2008 Final Order at 16.]  Given the dramatic recent

increase in gasoline prices, coupled with the budget pressures of increased food and other

everyday commodity costs, the public interest in ensuring reasonably priced, environmentally

friendly public transportation is no less applicable today than it was less than two years ago,

when the Commission issued its order in the last ComEd delivery services rate case.
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ComEd s arguments concerning the public interest considerations associated with the

Railroad Classes  rates are devoid of merit.

B. A Load Flow Study Is Warranted

ComEd argues that it had no meaningful opportunity to respond to Metra s request for a

load flow study because the request was first made in Metra s post-hearing reply brief.  ComEd

Brief on Exceptions at 56.  That is simply not true.

The sequence of events is that Metra filed the direct testimony of James Mitchell in

which Mr. Mitchell testified that he had personal knowledge of a situation in which a substantial

amount of electricity flowed through a Metra substation to serve other ComEd customers.  [J.

Mitchell Direct, Metra Ex. 1.0 at 8:10-14.]  ComEd filed rebuttal testimony by Terrence

Donnelly in which Mr. Donnelly testified that any flow of electricity through Metra and CTA

substations would be atypical. 1  [T. Donnelly Rebuttal, ComEd Ex. 21.0 (Corrected) at

108:2216-18.]  Metra then filed the rebuttal testimony of James Mitchell in which Mr. Mitchell

testified that ComEd calculated that 77.85% of the electricity flowing into Metra s Laflin

substation exited the substation to serve other customers.  [J. Mitchell Rebuttal, Metra Ex. 4.0 at

6:18-28.]  Mr. Mitchell also testified that the annual amount of outflow through a single meter in

Metra s Laflin substation that went to serve other customers was estimated by ComEd at 10

million kilowatt hours annually, which represents 10% of the power that the entire Metra electric

train service district uses in one year.  [Id. at 7:6-8.]  In addition, Metra and the CTA jointly

1 Mr. Donnelly later admitted on the witness stand that he never studied the actual loads for
Metra before he prepared his sworn testimony.  [T. Donnelly, Tr. at 471:22 to 472:1.]
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introduced the rebuttal testimony of James G. Bachman.  Mr. Bachman testified in rebuttal that,

in light of Mr. Donnelly s testimony, he recommended that a load flow study be performed of the

distribution circuits serving the Railroad Class because a load flow study should determine

whether there is a value to the system in balancing the electricity flow using Metra s substations.

[J. Bachman Rebuttal, Metra/CTA Joint Ex. 3.0 at 5:18 to 6:3.]

ComEd waived the right to cross examine Messrs. Mitchell and Bachman, as is ComEd s

right.  But ComEd is simply wrong when it make the assertion that there was no testimony

regarding the need for a load flow study.

Metra believes that the Proposed Order s direction that ComEd work with the Railroad

Class on a load flow study is appropriate because it will show the system benefits of the use of

the Railroad Classes  facilities.  If ComEd thinks it would be appropriate to also do a

contingency study as part of that effort, and the Commission agrees, Metra has no objection.

CONCLUSION

For all the reasons set forth above, Metra requests that the Commission modify the

Proposed Order to include the language included in Metra s Exceptions and that the proposed

ComEd exceptions discussed above be rejected.

RESPECTFULLY SUBMITTED,

/s/ Edward R. Gower
One of the Attorneys for Northeast Illinois
Regional Commuter Railroad Corporation,
d/b/a Metra
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