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THE UNITED STATES DEPARTMENT OF ENERGY 

 

 

I - INTRODUCTION   This brief is structured as per the outline that the Administrative 

Law Judges (ALJ) promulgated herein.  For that reason, it begins with that outline’s section 

VIII.  It addresses only subjects that the United States Department of Energy ("DOE" or "the 

Department") addressed herein, together with one new proposal that the Company has made.   

 

VIII - COST OF SERVICE AND ALLOCATION ISSUES 

C. Embedded Cost of Service Study Issues 

1. Appropriate Study 

a. The Company's Cost of Service Study - The Recommended Decision (RD) rejects the 

Commonwealth Edison ("ComEd" or "the Company") embedded cost of service study 

(ECOSS) and recommends across-the-board increases.  (RD at 209)  Four of the Company's 

proffered objections to this may bear some discussion.  They are: 

1. The ECOSS's "deficiencies" are "minor in scope" and not so "substantial" as to justify    

     rejecting it. (CE Brief on Exceptions, pp. 46, 49); 

 

2. Rejection of the study constitutes abandonment of the Commission's policy of setting rates  

    based on cost. (CE Brief on Exceptions, p. 47) 
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3. Staff found the ECOSS to be reasonable, and did not recommend that it be rejected. (CE 

Brief  

    on Exceptions, pp. 47, 48); 

 

4. Adoption of across-the-board increases will exacerbate existing rate subsidies and/or create   

    new subsidies. (CE Brief on Exceptions, p. 46); 

 

Let us now examine these objections. 

 

Introduction   The record overwhelmingly demonstrates, and the ALJs have rightly 

determined, that the ECOSS fails in several respects to properly allocate significant costs to 

cost causers and fails to correctly measure the cost of service to various classes and 

subclasses.  In sum, the ALJs concluded that the ECOSS simply and flatly does not constitute 

a reliable measurement of costs.  For this reason, the ECOSS is not a reliable basis upon 

which to determine class revenue responsibilities.  And the ECOSS is not a reliable basis 

upon which to determine which if any classes are receiving or being forced to pay subsidies.  

Accurate measurement of cost of service must proceed, and must underlie, development of 

cost of service-based rates.  This is, in essence, the dispositive answer to each and every one 

of the Company's objections to the ALJs' rejection of this ECOSS.      

 

1. The assertion that the ECOSS's "deficiencies" are "minor in scope" and not so 

"substantial" as to justify rejecting it (CE Brief on Exceptions, p. 46) (CE Brief on 

Exceptions, pp. 46, 49)    

In its initial and reply briefs, the Department has demonstrated that the ECOSS's methodology 

is so profoundly flawed that it cannot possibly produce any accurate measurement of the costs 

of serving the various customer classes.  The Department has further demonstrated that the 

ECOSS's results are illogical, internally inconsistent, and overwhelmingly out of sync with the 

known and fundamental relationships among the costs of serving various customer classes.  
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The study's failure to account properly for voltage delivery levels in determining class costs 

has far reaching effects on cost measurements for a number of classes.  It affects cost 

differentials between residential and nonresidential classes, between small and large 

nonresidential classes, and between classes receiving service at standard voltages as opposed 

to high voltages. 

(DOE respectfully asks that the reader refer to the discussions in its initial brief at page 2 et 

seq. and in its reply brief at page 2 et seq.)         

 

2. The assertion that rejection of the study constitutes abandonment of the Commission's 

policy of setting rates based on cost (CE Brief on Exceptions, p. 47)    

Rejection of the ECOSS does not contradict the Commission's "policy of setting rates based 

on cost."  Quite the opposite is true.  In order to adhere to its policy of setting rates based on 

cost, the Commission must begin with a cost of service study that accurately measures cost 

of service.  The Commission cannot do that here because, as has now been stated perhaps too 

many times, this ECOSS does not provide any accurate measure cost of service.  If the 

Commission would place itself in line with this policy, it must demand that the Company 

provide a study which does in fact accurately measure costs.   

 

3. The assertion that Staff found the ECOSS to be reasonable, and did not recommend that it 

be rejected (CE Brief on Exceptions, pp. 47, 48)                                                                                                      

In fact, Staff recommended an across-the-board increase. (Staff Exh. 18, p. 20)  When it 

made  

 

this recommendation, Staff was certainly aware that, if the Commission ordered across-the- 

 

board increases, it could not in so doing adopt the ECOSS.    

 

 

4. The assertion that adoption of across-the-board increases will exacerbate existing rate 

subsidies and/or create new subsidies  (CE Brief on Exceptions, p. 46)   
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The ECOSS is not a reliable basis upon which to determine which if any classes are 

receiving or being forced to pay subsidies.  No other basis for such a determination is 

presently available.  Thus, no one knows whether there are any subsidies.  And there is 

presently no way to determine whether there are any subsidies.  And, if indeed there are any 

subsidies, no one knows, and no one can know, how much they are, or which classes are 

providing them and which are receiving them.  Across-the-board increases will enable the 

Commission responsibly to "stand pat", until the Company develops a cost of service study 

that has a supportable methodology and yields rational results.  Then, and only then, and 

upon that basis and upon no other, can cost-of-service-based ratemaking for ComEd begin.   

 

b. The IIEC study   The Building Owners and Managers Association of Chicago (BOMA) 

recommends basing class revenue responsibilities on the IIEC cost study. (BOMA Brief on 

Exceptions, pp. 8-9)  The IIEC study is clearly superior to the CE study, because it attempts 

at least to estimate the impact of distinguishing primary and secondary costs.  However, the 

ComEd's study lacked detailed class cost data.  This required IIEC witness Mr. Stowe, in 

developing the IIEC study, to use estimates, and to use apparently erroneous Com Ed class 

demand units.  IIEC itself acknowledges that its study "…is less precise than IIEC would 

like and less accurate than the methodology improvements (that IIEC supports) are capable 

of providing." (IIEC Exh. 1.0, p. 16)     

 

DOE believes that the best course is to require the Company in its next rate filing to make the 

cost study improvements which the recommended decision contemplates. (RD, 209)  

Meantime, DOE supports Staff in its recommendation, and the ALJs in their decision, that any 

revenue increase should be allocated on an equal percentage, across-the-board basis.   
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C. 2. Primary/Secondary Split   (Please see DOE initial brief, p. 4 et seq.)   

The final order in the 2005 ComEd proceeding spoke of "the fact" that high voltage customers 

do not utilize a significant portion of Com Ed's secondary system, and that such high voltage 

customers therefore have a lower cost of service. (I.C.C. Doc. 05-0597, July 26, 2006, p. 199)  

The EEOC fails to acknowledge this distinction among costs of service at varying voltage 

levels.  In so doing, the EEOC does not merely ignore, but operates in flat contradiction of, this 

fact.   

 

The RD mandates that the Company include this distinction in its next rate filing. (RD, 204)   

ComEd proffers three objections to this.   

  

It asserts, first, that the primary/secondary distinction should be ignored because only a tiny 

fraction of ComEd's customers do not utilize secondary facilities. (CE Brief on Exceptions, pp. 

49-50)  This is inapposite.  It is true that only "a tiny fraction" of ComEd's customers take 

service without using (and thus without "causing" the costs of ) secondary facilities.  But that 

is because only the very largest customers possess the means to take service that way.  Thus, 

the so-called "tiny fraction" of ComEd customers consists exclusively of extremely large 

customers.  And, while this group may constitute only "a tiny fraction" of the entirety of 

ComEd's customers, it also constitutes a very significant portion of ComEd's total load, and 

contributes a very significant portion of ComEd's total revenues.  It would therefore be 

inapposite to ignore the primary/secondary distinction merely because this group is small in 

number.  
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The Company asserts, second, that the distinction should not be mandated because the 

Company "does not presently keep its books in a manner that would facilitate changing the 

ECOSS to recognize the primary/secondary distinction." (CE Brief on Exceptions, p. 50)  

 

This assertion may not even be an accurate portrayal of the manner in which the Company 

actually keeps its books.  Company witness Heintz, who made this assertion (T-2012), 

admitted on cross-examination that he had never even examined the Company's accounting 

system.  He also admitted that he had no experience in performing primary/secondary 

breakdowns. (T-2009, 2015)  Thus, it appears that the Company itself does not really know 

whether its books are in fact kept in a manner that would impair recognition of the 

primary/secondary split.   

  

Moreover, if the Company's books really are not organized by voltage levels, and it really 

would be too cumbersome to re-organize them that way, the Company can readily develop 

reasonable estimates of the primary/secondary split.  IIEC did this in the present proceeding. 

(see infra.)  Because it has access to all data, the Company could do this kind of estimation 

far more completely and accurately.  DOE witness Dr. Swan pointed out that estimates are 

used regularly in developing cost studies. (DOE Exh. 2, pp. 12-13)  Thus, even if ComEd's 

books do in fact lack this kind of organization, it would be far better to order Com Ed to 

perform an estimated primary/secondary split than to allow it to continue to ignore the 

matter. 

 

Company witness Heintz also argued that, although it is possible to perform this split, the 

cost of doing so would outweigh the benefit. (Com Ed Exh. 33, pp. 3, 4)   However, he 



 7 

admitted that he had not examined the potential cost or the number of hours of work time 

that would be required.  He could not give even a ball park figure for the costs, or provide 

"any sense" of the time required.  Indeed, he admitted that no one at Com Ed made any effort 

to determine what these costs would be. (T-2015, 2016, 2020)  Thus, the Company is 

arguing that, although it has made no effort to determine, and it does not know, and the cost 

of making the primary/secondary split, the unknown cost would outweigh the obvious 

benefit.    

 

Last, ComEd asserts that proper accounting for cost differences by voltage delivery level 

will “likely will lead to costs being shifted to the residential and small business customers.” 

(p. 50)  This actually constitutes a strong reason for requiring that the primary/secondary 

split be made.   If the split would in fact cause costs to be shifted to residentials and small 

businesses, it would be because the present absence of that split is causing much of those 

secondary delivery costs to be allocated inappropriately to large businesses and other 

customers that do not use the secondary system.  The primary/secondary split will cure this.    

 

IX – RATE DESIGN 

C. 2.c. Primary and Secondary Billing Proposal*   

Twenty-nine Com Ed customers take service at 69 kV or greater and also have additional and 

separate loads that are served at below 69 kV. (T-2082)  Com Ed charges such customers the 

same rate per unit for their below-69 kV loads as it does for their 69 kV-or-greater loads.   

 

It is obvious that the Company is billing all of these "dual load" customers' below-69 KV 

loads at the wrong rate.  No one disputes the fact that the costs of serving these customers' 

two different loads at two different service levels are unequal.  These particular below-69kV 
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loads are being billed at 69 kV-or-greater rates only because they happen to be loads of 

customers which also take service at 69 kV-or-greater rates.  The effect is that customers 

which take service at 69 kV-or-greater but do not have separate loads that take service at 

below-69 kV are subsidizing customers which take service at 69 kV-or-greater and do have 

separate loads that take service at below-69 kV. (DOE Exh. 1.0, pp. 20, 21) 

 

To remedy this, DOE proposed that ComEd be ordered to bill such customers' below-69 kV 

loads at the rates that would apply to those loads if those customers did not also have 69 kV-

or-greater loads. (DOE Exh. 1.0, p. 25)  The RD adopts this recommendation. (RD, 219)   

 

The Company argues that adoption of this proposal would create an unreasonable 

administrative burden. (CE Brief on Exceptions, p. 59)  Company witness Alongi, however, 

has admitted that all the Company would need to do to implement the proposal is reprogram 

its computers. (T-2079)   He has also admitted that the Company has made no effort to 

calculate the cost of doing that reprogramming. (T-2079, 2083, 2086)  Moreover, the burden 

is unlikely to prove unreasonable because it involves so few customers.  Furthermore, the 

burden is unlikely to be any less reasonable than the extant burden of billing separately for 

many other service differences.   

 

Additionally, this is not a new requirement.  Nearly two years ago, the Commission directed   

ComEd to bill standard voltage loads of High Voltage customers separately, so as not to  

extend the high voltage discount to the lower voltage loads.  The Commission stated that:   

 

“…Com Ed’s proposal to extend the high voltage discount to service provided at 

standard voltage is rejected.  Com Ed is directed…not to extend the high voltage 
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discount to service provided at standard voltage.” (Docket 05-0597, Final Order, p. 

199)    

 

When it became clear on rehearing in Docket No. 05-0597 that new rates were going to be 

implemented for High Voltage customers, the Company asked the Commission to delete this 

disaggregation requirement, to facilitate expedited implementation of new rates by January 

2, 2007.  The Commission granted this request, only for the limited purpose of facilitating 

implementation by that date. (Docket 05-0597, Order on Rehearing, p. 67)  That date is long 

past and the expedited facilitation is long completed.  The Commission’s mandate for 

disaggregation between remains.  It should be reiterated herein and enforced. 

 

The Company further argues that this disaggregation would amount to creation of two 

distinct customer designations for each dual-load high voltage customer, and would therefore 

be "inconsistent with the definition of a retail customer." (CE Brief on Exceptions, p. 59)  

This is not compelling.  There is no indication that the term "retail customer" is or ought to 

be so narrowly defined. A seller who charges one customer two different rates, for two 

different services that cost two different amounts to provide, does not by so doing create two 

customers out of the one.     

    

The Company requests two modifications to the primary/secondary distinction 

The Company asks that DOE’s proposal be adopted with two modifications.    

 

First, the Company asks that the Customer Charge or Standard Metering Service Charge be 

the same, regardless of whether the customer's load is served predominantly from high 

voltage lines which enter its premises. (Company Brief on Exceptions, p. 60)  DOE concurs 

in this.  
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Second, the Company asks that whatever costs it incurs in modifying its software to implement 

this change be imposed entirely and exclusively on the "dual load" 29 customers.  In fact, the 

Company’s extant and long-standing billing system is inappropriately providing high voltage 

discounts to the standard voltage loads of these 29 customers.  The Company has continued 

this counterintuitive and non-cost-based practice for no purpose except its own administrative 

convenience.  The small cost of the mundane software adjustment that is necessary to remedy 

this situation obviously is, and obviously should be treated as, just one more of the 

undoubtedly continuing and multiple "fixes" which the Company is continually and properly 

called upon to make in its software.  As such, it should be incorporated into the Company’s 

general overhead and recovered in the same manner as are all other software-related 

maintenance costs.  This second proposed modification should be rejected. 

H. Other Issues 

1. Kroger’s Distribution Facilities Charge (DFC) averaging proposal should be rejected. 

 The Company proposed that DFCs be based on unit costs that fell out of the Company’s 

ECOSS.  As Dr. Swan stated in rebuttal testimony, the Company’s failure to properly 

differentiate costs by voltage delivery levels was one among several factors that caused this 

methodology to produce extremely counterintuitive results. (DOE Exh. 2.0, p. 23)   Staff 

witness Luth proposed instead to develop and adopt a single, one-size-fits-all, distribution 

facilities charge (DFC) that would apply to the Small, Medium, Large, and Very Large 

nonresidential classes.  He would derive that single DFC by simply averaging those very 

different classes' individual DFCs.    
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This is not a valid approach.  It is illogical to assume that the unit cost of serving a small 

customer is the same as that of serving a large customer.  This method would produce charges 

that are wrong for all of those customer classes.  The ALJs did not adopt Mr. Luth's proposal. 

 

Kroger now suggests adoption of a modified version of that proposal. (Kroger Brief on 

Exceptions, p. 9)   It proposal would impose the same DFC on customers of widely different 

sizes and voltage delivery levels. In an effort to justify this proposal, Kroger appears to assert 

that the results which it produces make sense because there may be significantly greater 

diversity among smaller customers than among larger customers.  In fact, there is no evidence 

that would confirm this hypothesized greater relative diversity among smaller customers.  Dr. 

Swan, addressing the matter of diversity in his direct testimony, concluded that:  

 

“..it is highly unlikely that greater diversity among the smallest size categories (e.g., 

0 kW to 100 kW) would overcome the greater cost of having to pay for all of the 

distribution system, whereas larger customers only impose costs on the higher 

voltage portions of the system.  Thus, I do not believe that greater relative diversity 

among smaller size categories can explain the counterintuitive results obtained in the 

Company’s ECOSS.”  (DOE Exhibit 1.0, pp. 14-15, lines 300-311)   

 

The Commission should reject Kroger’s average DFC proposal.   

 

2.  ComEd’s Proposal to Combine the Two High Voltage Customer Classes                                      

At present, there are two classes of high voltage customers: 

a. high voltage customers with up to 10 mW demand;                                                                                          

b. high voltage customers with greater than 10 mW demand. 
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The Company is now requesting, for the first time in this proceeding, that the Commission 

permit it to combine these two classes into one.  The Company proffers this proposal 

indirectly, in portions of two of its submissions, as follows:  

(1) The Company's brief on exceptions - In its Alternative 2 Exception C-16, the Company asks the 

Commission to approve a so-called “clarification.”  That "clarification" would make the DFC that is 

applicable to the portion of the MKD for service entering a customer’s premises at or above 69kV the 

same for all high voltage customers, regardless of the customers' overall demand for electricity.  

(ComEd Brief on Exceptions, Exception No. C-16, Alternative 2, page 225.)    

 

(2) The Company's response to the ALJs' directive   The ALJs' July 11, 2008 order directed the 

Company to provide schedules that show the rates that result from adoption of the proposed 

order's conclusions regarding revenues, rate base, rate of return, cost of service and rate design.  

In the schedules which the Company provided in response, it has combined the extant two high 

voltage subclasses into one. (Computation of ALJ Proposed Order Revenues, unnumbered 

page showing resulting rates for high voltage nonresidential.)  The spread sheet shows that 

there is only one rate for all high voltage customers.  . 

The Department respectfully submits that nothing in the record or in the RD directs or implies 

that these two classes are to be combined into one.  The thrust of the proposed order is quite 

the opposite.  One important reason that the ALJs adopted across-the-board allocation is to 

ensure that all of the classes share equally in the burden of the increase, and that no class 

becomes a “winner” or “loser.”   If it were effectuated, the Company’s proposal to combine the 

two high voltage sub-classes into one would have exactly the opposite effect.  It would set the 

DFC for all high voltage customers at the level (increased by whatever system average 
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percentage increase is adopted) that presently applies only to high voltage customers with 

greater than 10 mW demand.  This would cause high voltage customers with loads up to 10 

MW to become clear and dramatic "winners," because those customers' DFC would decrease 

from its current $2.22/kW to $1.19/kW.  This would be a reduction of approximately 46 

percent for that single customer class, and for no other.  It would also cause high voltage 

customers with loads above 10 MW to receive higher percentage increases than the system-

wide average (after accounting for increases associated with their loads served at less than 

69kV).  

Thus, adoption of this proposal would contradict the proposed order's specific direction and 

overarching spirit.  Moreover, effectuation of this eleventh hour proposal, which was not 

subjected to the hearing process and has no record support, would set a dangerous precedent.  

For all of these reasons, this proposed “clarification” should be rejected.                                                                                                                                   

 

Respectfully submitted, 

 

Arthur Perry Bruder                                                                                                                      

Attorney for the  

United States Department of Energy 

1000 Independence Avenue SW 

Washington, DC 20585 

Arthur.Bruder@hq.doe.gov 

phone: (202) 586-3409 

fax:     (202) 586-7479 

July 31, 2008   

 

__________ 

 *DOE respectfully suggests that this section’s heading be revised to read “Billing for 'Dual 

Load' Customers Which Have Separate Loads, One Served at High Voltage and the Other at 

Standard Voltage.”  DOE believes this would provide a more accurate descriptive of the 

section's subject. 
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