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 NOW COMES THE BUILDING OWNERS AND MANAGERS ASSOCIATION OF 

CHICAGO (“BOMA”), by one of its attorneys, the Law Office of Michael A. Munson, and 

hereby files its Reply Brief on Exceptions in the within proceeding pursuant to Section 200.830 

of the Rules of Practice of the Illinois Commerce Commission (the “Commission”).  This Reply 

Brief on Exceptions replies to various parties’ Briefs on Exceptions as well as to the continuing 

disregard of the electric space-heating issue by ComEd and Staff, and the failure by the 

Commission to consider the substantial evidence contained in the record.   

  
I. THE PROPOSED ORDER IGNORES SUBSTANTIAL, UNREBUTTED 

EVIDENCE THAT THE NONRESIDENTIAL SPACEHEATING 
CUSTOMERS CONTINUE TO BE SUBJECT TO DISPROPORTIONATE 
AND DISCRIMINATORY RATE INCREASES 

 
 Despite the fact that BOMA’s constituents comprise a substantial portion of ComEd’s 

total customer load, and despite the meaningful rate relief provided to other customer groups, 

BOMA’s constituents continue to be marginalized in these proceedings. Exhaustive rate impact 

analyses and studies produced by BOMA at the specific direction of the Commission have been 

largely unrebutted by ComEd and the other affected parties and, essentially, are simply ignored 

by the Staff and by the Commission in its Proposed Order. BOMA submits, respectfully, that 

such failure to even consider the overwhelming empirical evidence that the nonresidential 

spaceheating customers continue to experience unprecedented and unlawful rate shock is 

contrary to public policy and legal precedent, and denies BOMA the right to not only a 

reasonable determination of the facts, but a sound analysis of the problems presented.  City of 

Alton v. Illinois Commerce Commission, 19 Ill.2d 76, 165 N.E.2d 513 (1960).  Simply put, the 

Proposed Order’s failure to duly consider BOMA’s expert analyses denies BOMA’s right to a 

fair adjudication which results in the continued harm of large non-residential customers that heat 
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their facilities with electricity, once again insuring that BOMA members will continue to pay 

more than the reasonable value of such utility service.  See Camelot Utilities, Inc. v. Illinois 

Commerce Commission, 51 Ill.App.3d 5, 365 N.E.2d 312 (App. 3 Dist. 1977).   See also Greer v. 

Illinois Housing Development Authority, 122 Ill. 2d 462, 505-06, 524 N.E.2d 561, 581 (1988), 

which holds that Agency action is arbitrary and capricious if it fails to consider a crucial aspect 

of the problem, or offers an explanation so implausible that it runs contrary to agency expertise.  

 The magnitude of the rate shock experienced by the nonresidential customers is clearly 

depicted in Attachment 1 to BOMA’s Brief on Exception, which shows that since 1999, after 

applying the across-the-board increase proposed to be adopted in these proceedings, the 400kW 

to 3MW customers have experienced accumulated distribution rate increases that far exceed the 

residential customer classes (which residential customers, in contrast to the nonresidential 

customers, are afforded a rate classification split between those that heat with electricity and 

those that do not).   These results are especially incongruous in view the largely undisputed 

evidence that the cost of providing service to the nonresidential spaceheating customers is lower 

than the cost of providing service to the residential spaceheating customers. See BOMA Cross 

Ex. 2; BOMA Initial Brief at 19-21; BOMA Ex. 4.0, 9:124-133; BOMA Ex. 4:3.  The Proposed 

Order wrongly simply refers to electric space-heating as a “subsidy” with no evidence provided 

by any party that such a finding is factual, or even appropriate.  Therefore, in addition to being 

faulty, the Proposed Order is clearly illegal by ignoring the manifest weight of the evidence and 

past Commission rulings by not addressing the clear and substantial evidence of excessive 

charges, or considering sections of the Illinois Public Utilities Act (the “Act”), such as, inter alia, 

§9-250.  (220 ILCS 5/9-250).  Furthermore, no party disputed that residential space-heating 

customers are afforded special rate treatment, and the Proposed Order provides no analysis 
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whatsoever to justify its discrimination between classes of service in contravention of §9-241 of 

the Act.    

II.  THE COMMISSION SHOULD APPROVE RATE INCREASES BASED ON 
COST OF SERVICE, NOT ARBITRARY ACROSS-THE BOARD RATE INCREASES 

 
 

The rate increase disparities illustrated by BOMA’s Attachment 1 are exacerbated by the 

Commission’s departure from established cost-based ratemaking principles and adoption of an 

arbitrary across-the-board rate increase. In effect, the Proposed Order would require the already-

overtaxed nonresidential customer classes to pay even more for service notwithstanding that 

there is no demonstrable increase in the cost of providing service to such class. While the 

Commission properly rejects the embedded cost of service study provided by ComEd (Proposed 

Order at 205), its failure to adopt a properly-conceived cost of service study, such as the study 

propounded by IIEC Witness Stowe, or to address BOMA’s request that marginal cost studies be 

employed at least to set tariff elements, or to consider historical inequities in approving rate 

increases is erroneous and should be corrected in the Final Order.   

 
III. THE COMMISSION SHOULD REQUIRE COMED TO PROVIDE 

CUSTOMERS WITH UNFETTERED ACCESS TO REAL-TIME, LEGALLY-
COMPLIANT METERING AND USAGE INFORMATION IN CONNECTION 
WITH ITS CONDITIONAL APPROVAL OF A SMART GRID RIDER  

 
While BOMA endorses the development of Smart Grid technology and has provided its 

qualified support of the use of Rider SMP as cost-recovery mechanism, BOMA reiterates hereby 

that the Commission’s approval of Rider SMP must be conditioned upon (i) establishment of a 

better-defined collaborative process with customers to establish and approve the nature, scope 

and permitted cost of Smart Grid projects and (ii) most fundamentally, the recognition that 

ComEd must provide to its delivery service customers,  without additional cost to the customers, 
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equal access to the customers’ own usage data. The Commission must also ensure that delivery 

service customers are afforded metering and data information systems that adhere to all PJM 

rules and requirements for participation in demand response markets. 

 The Brief on Exceptions submitted by the Commission’s Staff addresses many of the 

shortcomings of the collaborative/workshop process outlined in the Proposed Order and makes a 

number of salient recommendations for better defining the purposes and operation of such 

process. (Staff Brief on Exceptions pp. 41-47). In general, BOMA endorses such 

recommendations. However, BOMA submits that the failure of Staff and the Proposed Order to 

recognize the dissemination of information as the primary foundation of a Smart Grid, or to 

address the importance of customer access to such information threatens to negate the promised 

benefits of Rider SMP projects. Absent such access to information despite paying 100% of the 

costs to construct and operate, customers cannot properly access system resource markets or 

otherwise fully utilize the cost recovery benefits promised by the new technology.  Absent a 

declaration for free dissemination of information, the only sure outcome of Rider SMP or Rider 

Smart Grid projects will be to raise customer costs and increase ComEd’s rate base. 

 
IV. CONCLUSION 
  
 

Throughout the subject proceedings, and three previous Commission proceedings, the 

non-residential customers, through BOMA, have attempted futilely to cause the Commission to 

recognize the magnitude of the inequity inherent in ComEd’s current rate designs and to obtain 

some modicum of the rate mitigation afforded virtually every other customer class.  It appears to 

be the Commission’s position that these proceedings are not the appropriate forum for 

considering BOMA’s concerns.  Accordingly, BOMA respectfully and earnestly entreats the 
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Commission to extend the same recognition of rate inequities as it provides for other ratepayers 

and customer classes.   

For the reasons set forth herein and in the Reply Brief and its prior Briefs, BOMA 

respectfully requests that the Commission adopt the language set forth in BOMA’s Brief on 

Exceptions. 

 

      Respectfully submitted, 

THE BUILDING OWNERS AND MANAGERS 
ASSOCIATION OF CHICAGO  

             

        
By:  Michael Munson, its attorney 
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