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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Commonwealth Edison Company  : 
       : 07-0566 
Proposed general increase in electric rates. : 
(Tariffs filed October 17, 2007)   : 
 
 

STAFF’S EXCEPTIONS TO PROPOSED ORDER – APPENDIX A 
 
I. Introduction 

A. Procedural History 
On October 17, 2007, Commonwealth Edison Company (“ComEd”) filed with the 

Illinois Commerce Commission (“Commission”), pursuant to Section 9-201 of the Public 
Utilities Act (“Act”), 220 ILCS 5/9-201, the following tariff sheets: Ill. C.C. No. 4, 3rd 
Revised Sheet No. 296; 4th Revised Sheet No. 297; 2nd Revised Sheet No. 306; 3rd 
Revised Sheet No. 307; 3rd Revised Sheet No. 313; 2nd Revised Sheet No. 314; 2nd 
Revised Sheet No. 322; 2nd Revised Sheet No. 323; 2nd Revised Sheet No. 324; 3rd 
Revised Sheet No. 334; 6th Revised Sheet No. 336; 2nd Revised Sheet No. 340; 2nd 
Revised Sheet No. 347; 2nd Revised Sheet No. 348; 3rd Revised Sheet No. 349; 2nd 
Revised Sheet No. 354; 3rd Revised Sheet No. 368; 3rd Revised Sheet No. 369; 3rd 
Revised Sheet No. 370; 3rd Revised Sheet No. 371; 3rd Revised Sheet No. 372; 2nd 
Revised Sheet No. 378; 2nd Revised Sheet No. 402; 2nd Revised Sheet No. 403; 2nd 
Revised Sheet No. 404; 2nd Revised Sheet No. 451; 3rd Revised Sheet No. 452; 2nd 
Revised Sheet No. 453; 2nd Revised Sheet No. 454; 3rd Revised Sheet No. 472; 2nd 
Revised Sheet No. 573; 2nd Revised Sheet No. 574; 1st Revised Sheet No. 591; 
Original Sheet Nos. 621 through 629.  This rate filing embodied a general increase in 
electric rates and revised other terms and conditions of service.  The tariff filing was 
accompanied by direct testimony, exhibits, and other materials required under Part 285 
and Part 286 of Title 83 of the Illinois Administrative Code (the “Code”). 83 Ill. Admin. 
Code Parts 285 and 286. 

Notice of the proposed tariff changes reflected in this rate filing was posted in 
ComEd’s business offices and published in a secular newspaper of general circulation 
in ComEd’s service area, as evidenced by publisher’s certificates, in accordance with 
the requirements of Section 9-201(a) of the Act, 220 ILCS 5/9-201(a), and the 
provisions of 83 Ill. Admin. Code 255. 

The Commission issued a Suspension Order on November 28, 2007, suspending 
the Tariffs to and including March 14, 2008, and initiating this proceeding.  On 
February 27, 2008, the Commission issued a Resuspension Order, suspending the 
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Tariffs to and including September 14, 2008. 
In response to the Company’s filing, the following parties filed Petitions to 

Intervene, which were granted by the Administrative Law Judges (”ALJs”): Citizens 
Utility Board (“CUB”); People of the State of Illinois (“AG”) (collectively, the AG and CUB 
are referred to as “AG/CUB”); the City of Chicago (“City”); Illinois Industrial Energy 
Consumers (“IIEC”); American Association of Retired Persons (“AARP”); the Building 
Owners and Managers of Chicago (”BOMA”); the Commercial Group (“CG” an ad hoc 
group composed of the Illinois Retail Merchants Association, Best Buy Co, Inc., J.C. 
Penny Corporation Inc., Macy’s Inc., Safeway, Inc. and Wal-Mart Stores, Inc.); 
Constellation NewEnergy, Inc. (“CNE”); the Chicago Transit Authority (“CTA”); United 
States Department of Energy (“DOE”); International Brotherhood of Electrical Workers, 
AFL-CIO (Local 15) (“IBEW”); the Kroger Company (“Kroger”); Northeast Illinois 
Commuter Regional Commuter Railroad Corporation, d/b/a Metra (“Metra”); Nucor Steel 
Kankakee, Inc. (“Nucor”); Request Equitable Allocation of Costs Together (“REACT” 
comprised of: A. Finkl & Sons, Co., Alsip Paper Condominium Association, Aux Sable 
Liquid Products, LP., The City of Chicago, Commerce Energy, Inc., Flint Hills 
Resources, LLC, Integrys Energy Services, Inc., PDV Midwest Refining LLC, United 
Airlines, Inc., and Wells Manufacturing, Inc.); and Retail Energy Supply Association 
(“RESA”). 

Pursuant to notice given in accordance with the law and the rules and regulations 
of the Commission, status hearings were held on December 12, 2007 and April 25, 
2008, before duly authorized ALJs at the Commission’s offices in Chicago, Illinois.  
Evidentiary hearings were held April 28, 2008 through May 5, 2008.  At the conclusion 
of the hearing on May 5, 2008, the record was marked “Heard and Taken.” 

The following witnesses submitted testimony on behalf of ComEd: J. Barry 
Mitchell (ComEd Ex. 1.0, ComEd Ex. 17.0, ComEd Ex. 34); Susan D. Abbott (ComEd 
Ex. 2.0 Corrected, ComEd Ex. 35); Robert W. Gee (ComEd. Ex. 3.0, ComEd Ex. 20.0); 
George A. Williams (ComEd Ex. 4.0 2nd Corrected, Ex. 22.0 2nd Corrected, ComEd Ex. 
37); Michael B. McMahan (ComEd. Ex. 5.0 Corrected); Sally Clair (ComEd. Ex. 6.0, 
ComEd Ex. 16.0, ComEd Ex. 23 Corr., ComEd Ex. 38); Kathryn M. Houtsma and Stacie 
Frank (ComEd. Ex. 7.0 Corrected, 7.1 part 1, 7.1 part 2, 7.2 part 1, 7.2 part 2, 7.3 
Corrected, 7.4, ComEd Ex. 25.0 Corr., ComEd Ex. 40 Corrected); Thomas J. Flaherty 
(ComEd. Ex. 8.0); Robert K. McDonald (ComEd. Ex. 9.0, ComEd Ex. 28, ComEd Ex. 
41.0); Samuel D. Hadaway (ComEd. Ex. 10.0, ComEd Ex. 29, ComEd Ex. 42.0); Paul 
R. Crumrine (ComEd. Ex. 11.0 Corrected, ComEd Ex. 30.0, ComEd Ex. 43.0 
Corrected); Lawrence S. Alongi and Chantal Jones (ComEd. Ex. 12.0, ComEd Ex. 32 
Corrected, ComEd Ex. 45.0); Alan C. Heintz (ComEd. Ex. 13.0 Corrected, ComEd Ex. 
14.0, ComEd Ex. 33.0 Corrected); Terence R. Donnelly (ComEd. Ex. 15.0, ComEd Ex. 
21 Corrected, ComEd Ex. 36); Susan Tierney (ComEd. Ex. 18.0); Kevin J. Waden 
(ComEd. Ex. 26.0); Joseph A. Frangipane (ComEd. Ex. 27.0); Stephen S. George 
(ComEd. Ex. 31.0); Robert Donohue (ComEd. Ex. 39.0) along with the exhibits 
accompanying their respective testimonies. 

IIEC offered the testimony of Mr. Michael Gorman (Gorman Direct, IIEC Ex. 2.0-
C (Public) and Conf. Ex. 2.0-C (Confidential); and Rebuttal, IIEC Ex. 6.0-C (Public) and 
Conf. Ex. 6.0-C (Confidential)), Mr. Robert R. Stephens (Stephens Direct, IIEC Ex. 1.0-
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C;  Supplemental Direct, IIEC Ex. 4.0; and Rebuttal, IIEC Ex. 5.0), and Mr. David L. 
Stowe (Stowe, Direct, IIEC Ex. 3.0-C; and Rebuttal, IIEC Ex. 7.0), along with the 
exhibits accompanying their respective testimonies. 

CNE submitted the Supplemental Direct Testimony and Rebuttal Testimony of 
David I. Fein as CNE Exs. 1.0 and 2.0, respectively. 

AARP submitted the Direct Testimony and Rebuttal Testimony of Ralph C. Smith 
as AARP Exs. 1.0 and 2.0, respectively. 

The following witnesses submitted testimony on behalf of the Staff of the Illinois 
Commerce Commission (“Staff”):  Dianna Hathhorn (Staff Ex. 1.0; Staff Ex. 10.0; Staff 
Ex. 14.0); Thomas L. Griffin (Staff Ex. 2.0 Corrected; Staff Ex. 15.0 Corrected); Mike 
Ostrander (Staff Ex. 3.0; Staff Ex. 16.0); Michael McNally (Staff Ex. 4.0 Corrected; Staff 
Ex. 17.0); Mike Luth (Staff Ex. 6.0 (adopted by Peter Lazare); Staff Ex. 11.0 (adopted by 
Peter Lazare); Peter Lazare (Staff Ex. 5.0; Staff Ex. 18.0); Qin Liu (Staff Ex. 7.0); 
Ronald Linkenback (Staff Ex. 8.0; Staff Ex. 12.0); Eric P. Schlaf (Staff Ex. 9.0; Staff Ex. 
20.0; Staff Ex. 20.1); and Harold L. Stoller (Staff Ex. 13.0; Staff Ex. 21.0) along with the 
exhibits accompanying their respective testimonies. 

The AG offered the testimony of Scott J. Rubin (AG Ex. 2.0, AG Ex. 6.0) and (AG 
Ex. 4.0).  Jointly with CUB, the AG offered the testimony of rebuttal testimony of Peter J. 
Lanzalotta (AG/CUB Ex. 7.0 Prop.), Michael L. Brosch (AG/CUB Ex. 1.0, AG/CUB Ex. 
3, AG/CUB Ex. 4.0) and David Effron  (AG/CUB Ex. 2.0, AG/CUB Ex. 5.0, and AG/CUB 
Ex 8.0) along with the exhibits accompanying their respective testimonies.  

Nucor Steel offered the direct testimony of Dr. Dennis W. Goins (Nucor Ex. 1.0). 
The Commercial Group offered the testimony of David F. Vite (CG EX.1 Rebuttal, 

Richard Baudino CG Ex. 2.0 Rebuttal). 
CUB offered the testimony of Christopher C. Thomas (CUB Ex. 1.0 Direct, CUB 

Ex. 4.0 Rebuttal); Martin Cohen (CUB. Ex.3.0 Supp. Direct, CUB. Ex.6.0 Rebuttal); L. 
Lynn Kiesling (CUB Ex. 2.0 Supp. Direct, CUB 5.0 Rebuttal) along with the exhibits 
accompanying their respective testimonies.  

The CTA offered the testimony of Dennis Anosike (CTA Ex.1 Direct); Glen Zika 
(CTA. Ex. 4.0 Rebuttal); jointly with Metra the testimony of James G. Bachman 
(Metra/CTA Jt. Ex. 3.0) along with the exhibits accompanying their respective 
testimonies.  

Metra offered the testimony of James Mitchell (Metra Ex. 1 Direct); Wes Zerla 
(Metra Ex. 2.0 Direct, Metra 5.0 Rebuttal); and Lynette Ciavarella (Metra 3.0 Direct) 
along with the exhibits accompanying their respective testimonies. 

Kroger Co. offered the testimony of Kevin C. Higgins (Kroger Ex. 1 Direct). 
REACT offered the testimony of Bradley O. Fults (REACT Ex. 1.0 Direct, REACT 

Ex. 4.0 Supp. Direct, REACT Ex. 5.0 Rebuttal); Edward C. Bodmer (REACT Ex. 2.0 
Direct, REACT Ex. 6.0 Rebuttal); Jeffrey Merola (REACT Ex. 3.0 Direct, REACT Ex. 7.0 
Rebuttal) along with the exhibits accompanying their respective testimonies. 

The DOE offered the testimony of Dale E. Swan (DOE Ex. 1 Direct, DOE Ex. 2 
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Rebuttal) along with the exhibits accompanying his testimony. 
BOMA offered the testimony of Ralph Zarumba (BOMA Ex. 1 Direct, BOMA Ex. 3 

Supp. Direct, BOMA Ex. 5.0 Rebuttal); Guy Sharfman (BOMA Ex. 2 Direct, BOMA Ex. 
4.0 Rebuttal) along with the exhibits accompanying their respective testimonies. 

The City of Chicago offered the testimony of Edward C. Bodmer (City Ex. 1.0 
Direct, City Ex. 2.0 Rebuttal) along with the exhibits accompanying his testimony.  

RESA offered the testimony Roy Boston (RESA Ex. 1). 
Initial Briefs were filed on May 29, 2008 by CNE, CG, AARP, DOE, CTA, Nucor, 

Kroger, Staff, ComEd, RESA, the AG, CUB, BOMA, REACT, and Metra; and on May 
30, 2008 by the City and IIEC.  Reply Briefs were filed on June 16, 2008 by CG, CNE, 
CTA, Metra, ComEd, IIEC, AARP, RESA, REACT, Staff, the AG, CUB, Nucor, BOMA, 
and the City. 

AARP requested oral argument. 
The ALJs’ Proposed Order was served on July 10, 2008.   

II. Overall Revenue Requirement and Revenue Deficiency 
ComEd originally presented and supported with detailed evidence a revenue 

requirement, including income taxes and after the subtraction of other revenues, of 
$2,048,826,000, representing a revenue deficiency (under recovery of costs of service) 
under existing rates of $361,334,000, driven largely by increases in plant investment 
and operating and maintenance expenses. ComEd Ex. 7.0 Corr. at 4, 45; ComEd Ex. 
7.1, Sched. C-1. 

ComEd presented and supported with detailed evidence a final revised revenue 
requirement of $2,032,896,000, which reflects a revenue deficiency under existing rates 
of $345,404,000.  See ComEd Ex. 40.0 Corr. at 3; ComEd Ex. 40.01, Scheds. RB-1,  
RR 1; and the supporting Work Papers in ComEd Ex. 40.02.  Under a Stipulation with 
Staff (Staff/ComEd Jt. Ex. 1, the “Stipulation”), for purposes of this case, ComEd 
consented to limit its rate increase request to $314,451,000 and would support a 
revenue requirement of $2,001,943,000, as part of its joint recommendations with Staff 
(“the Staff/ComEd joint recommendations”).  See ComEd Ex. 40.0 Corr. at 3; ComEd 
Ex. 40.01, Sched. RB-1, columns (I) through (J), and Sched. RR 1, columns (E) through 
(I); and the supporting Work Papers in ComEd Ex. 40.02.   

The People calculate a revenue deficiency of $43,993,000. 
IIEC did not present a proposed revenue deficiency, but IIEC did propose certain 

rate base and operating expenses adjustments. 
EXCEPTION NO. A-1 

Staff recommendsrecommended revenues of $2,078,545,000 as reflected on 
page 1, line 5, column (i) of Appendix A to Staff’s Initial Brief.  This is an increase of 
$262,042,000, or 14.43%, to ComEd’s pro forma present revenues of $1,816,503,000. 

In response to the Proposed Order, Staff and ComEd continued to propose and 
contend that, for purposes of this case, the Commission should approve the 
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recommendations provided for in the Stipulation.  They state that those 
recommendations are each supported by the evidence in the record and/or reflect 
concessions by ComEd for purposes of this case conditionally proposed as part of 
those recommendations. 

In addition, if the Commission approves the set of recommendations provided for 
in the Stipulation, ComEd stated in its Brief on Exceptions that it would forego taking 
exception to the resolution of all other revenue requirement disputes with Staff 
recommended by the Proposed Order.  Staff, in its Brief on Exceptions expresses the 
same willingness to press no additional exceptions to the resolution of revenue 
requirement disputes if the Commission determines, based on the evidence, to approve 
the recommendations provided for in the Stipulation.  Staff and ComEd stated, and the 
Commission accepts, that their willingness not to take such exceptions is not to be 
understood as their agreeing with the merits of such resolutions nor to bind them or to 
constitute an admission for purposes of any future proceedings in any other 
Commission Dockets or otherwise.  Moreover, ComEd in the proposed sets of 
recommendations is making conditional proposed concessions that are conditional 
limited waivers of its rights that are limited to the context of approval of the proposed set 
of Staff/ComEd recommendations as requested and limited to the purposes of the 
exceptions briefing stage of this case. 

Under these representations and limitations, if the resolutions proposed in 
Stipulation are each accepted by the Commission, Staff and ComEd would then not 
take exception (i.e., for purposes of this case, to not pursue their Exceptions as to) the 
Proposed Order’s recommended resolutions of all rate base and operating expenses in 
Sections IV and V thereof (except for the AG/CUB proposed adjustment relating to 
merger expenses, which Staff did not support) and the recommended overall rate of 
return (ROR) of 8.36% and the recommended rate of return on common equity (ROE) of 
10.30% in Section VI thereof.  

Assuming the Commission were to approve the recommendations provided for in 
the Stipulation, and otherwise accept the recommendations of the Proposed Order, 
ComEd’s revenue requirement would be $1,961,065,000 and its rate increase would be 
$273,573,000 (assuming approval of one-fourth of the AG/CUB proposed adjustment 
related to merger expenses, discussed below). 

The Commission has reviewed the evidence regarding the issues that are the 
subject of the proposed set of recommendations in the Stipulation.  The Commission, 
for purposes of this case, agrees with those recommendations.  Individual issue 
resolutions are discussed below and are approved based on the evidence in the record 
and ComEd’s above-referenced conditional proposed concessions. 
III. Test Year 

ComEd selected the historical test year of 2006.  That test year is uncontested. 
IV. Rate Base 

ComEd originally proposed a rate base of $7,071,234,000.  ComEd Ex. 7.0 Corr. 
at 4, 12-13; ComEd Ex. 7.1, Sched. B-1.  ComEd, in rebuttal, proposed and supported a 
rate base of $7,016,919,000, a reduction of $54,315,000 from its original proposal, that 
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reflected ComEd’s analysis of Staff and Intervenor proposed adjustments to rate base.  
ComEd Ex. 25.0 Corr. at 3; ComEd Ex. 25.01, Sched. B-1.   

Finally, ComEd, in surrebuttal, supported a rate base of $6,951,006,000, but, 
under the Staff/ComEd joint recommendations, including ComEd’s limited waivers, 
agreed for purposes of this case to a rate base of $6,752,566,000.  ComEd Ex. 40.0 
Corr. at 3; ComEd Ex. 40.01, Sched. RB-1, columns (H) and (K).   This is a reduction of 
$318,668,000 from its original proposal.  However, if the Staff/ComEd joint 
recommendations are not adopted, then the ComEd requests the rate base of 
$6,951,006,000 be adopted. 

Staff proposes a rate base of $6,645,499,000.  Staff Init. Br., Appendix A at 4, 
line 23, column (d).   

The AG proposes a series of adjustments to ComEd’s test year rate base, 
including adjustments to net plant in service, accumulated depreciation, accumulated 
deferred income taxes, and customer advances for construction.  AG/CUB Ex. 5.1.  
Based upon the testimony of AG/CUB witness Effron, record evidence and Commission 
practice, the AG proposes to ultimately reduce the Company’s test year rate base by 
$869,954,000 to a total of $6,146,695,000. Id. 

EXCEPTION NO. A-2 
At the stage of briefing of Exceptions, Staff and ComEd took the positions 

described earlier in this Order and discussed further below. 
   
A. The Stipulation 
The Stipulation between Staff and ComEd was filed on the Commission’s e-

docket system on April 10, 2008 by Staff and was entitled “Stipulation Concerning 
Incorporation of Certain Adjustments from the Original Cost Audit and Resolution of 
Certain Revenue Requirement and Other Issues” and entered into the record as 
ComEd/Staff Joint Ex. 1. 

1. Staff 
Staff and ComEd entered into the record a “Stipulation Concerning Incorporation 

Of Certain Adjustments From The Original Cost Audit And Resolution Of Certain 
Revenue Requirement And Other Issues” (“Stipulation”) dated April 10, 2008. Staff-
ComEd Joint Ex. 1.  The Stipulation pertains to certain adjustments that Staff witness 
Griffin proposed in his Direct Testimony (Staff Ex. 2.0 Corrected), and also incorporates 
in this case certain additional rate base reductions based on recommendations 
contained in the Delivery System Original Cost Audit Report (“Audit Report”) issued by 
the Alliance Consulting Group (“ACG”) dated December 21, 2007. Staff asserts that the 
proposed set of issue resolutions reflected in the Stipulation is a reasonable resolution 
of those issues for purposes of this case, results in adjustments that are beneficial to 
rate payers, and is supported by the record in this proceeding. 

With respect to the Original Cost Audit (“OCA”), the Stipulation adopts certain 
adjustments proposed in the Audit Report that result in a reduction to plant in service 
totaling $116.635 million.  A reduction to plant in service in the amount of $35.746 
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million is reflected on Staff Schedule 15.1.  The remaining $80.889 million is reflected in 
ComEd’s original filing in this rate case.  

Staff explains that the $35.746 million reduction to plant in service consists of 
three items.  The first item is a reduction to plant in service of $23.046 million (less 
accumulated depreciation and accumulated deferred income taxes) attributable to 
accounting for the costs of internal software alleged to be inconsistent with AICPA 
Statement of Position (“SOP”) 98-1.  ACG identified $23.046 million of costs that it 
asserts were improperly capitalized rather than expensed under SOP 98-1.  While not 
agreeing that it has improperly capitalized these costs, ComEd has agreed in the 
Stipulation to reduce its plant in service to reflect this adjustment.  Staff witness Griffin 
testified that the $23.046 million proposed reduction of plant in service related to 
capitalizing certain costs that ACG asserts should have been expensed under SOP 98-
1 is reasonable.  Staff Ex. 15.0 Corrected at 4. 

The second item is a reduction to plant in service of $10 million for other 
accounting policy changes or documentation issues identified by ACG but not 
attributable to any specific issue.  Staff explains that ACG identified documentation that 
it contended was missing or inadequate with respect to certain items, as well as various 
accounting changes that it contended were not adequately supported.  While not 
agreeing with ACG’s assertions, ComEd has agreed to reduce its plant in service by 
$10 million in this case for other accounting policy changes or documentation issues 
identified by ACG but not attributable to any specific issue.  Staff witness Griffin testified 
that the proposed $10 million reduction of plant in service for other accounting policy 
changes or documentation issues identified by ACG but not attributable to any specific 
issue is reasonable. Id. at 4-5. 

The third item is a reduction of plant in service by $2.7 million related to the 
retroactive application by ComEd of AR-15 as to meters and transformers for the year 
2003.  FERC approved ComEd’s request for the adoption of AR-15 principles relating to 
meters and transformers in July of 2003, and ACG asserted that this accounting change 
should have been implemented as of July 2003 rather than January 2003.  While not 
agreeing with ACG’s assertions as to when this change should have become effective, 
ComEd has agreed to reduce its plant in service by $2.7 million related to the asserted 
retroactive application by ComEd of AR-15 as to meters and transformers for the year 
2003.  Staff witness Griffin testified that the proposed $2.7 million reduction of plant in 
service related to the asserted retroactive application by ComEd of AR-15 as to meters 
and transformers for the year 2003 is reasonable. Id. at 5. 

Staff disagrees with the argument that it would be unlawful for the Commission to 
adopt the proposed set of issue resolutions set forth in the Stipulation because it 
believes those resolutions are fully supported by the evidence in this proceeding and 
should be adopted on the merits.  Further, Staff submits that the Stipulation has been 
misinterpreted or mischaracterized with respect to those matters for which it merely 
calls for Staff to withdraw certain of its proposals.   

Staff notes that the Illinois Administrative Procedures Act provides that “[u]nless 
precluded by law, disposition may be made of any contested case by stipulation, agreed 
settlement, consent order, or default.”  5 ILCS 100/10-25.  Staff acknowledges that in 
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Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 
136 Ill.2d 192 (1989) (“BPI I”) the Illinois Supreme Court held that “[i]n order for the 
Commission to dispose of a case by settlement, however, all of the parties and 
intervenors must agree to the settlement.” Id. at 209 (citations omitted).  Staff states, 
however, that the Illinois Supreme Court in BPI I also recognized that proposals which 
do not have unanimous support among the parties may nevertheless be adopted on the 
merits if the Commission finds such proposals are “supported by substantial evidence” 
and “would establish just and reasonable rates.” Id. at 216-217. 

Staff also asserts that certain parties also appear to read more into the 
Stipulation than in fact exists with respect to the withdrawal of Staff’s accumulated 
depreciation adjustment.  Staff does not dispute that the Stipulation contains a 
paragraph that makes acceptance of each agreed resolution contingent upon 
acceptance of all agreed resolutions.  Staff-ComEd Joint Ex. 1, p. 4 (Section III, par. 1).  
However, with respect to accumulated depreciation, Staff observes that it and ComEd 
merely agreed that Staff would withdraw its proposed adjustment. Staff-ComEd Joint 
Ex. 1, p. 4 (Section II, par. 5, 2nd bullet).  Staff notes that neither it nor ComEd 
stipulated to the rejection of any other party’s proposal on accumulated depreciation, or 
to a specific accumulated depreciation amount.  Staff states that while it may be that the 
AG’s proposed accumulated depreciation adjustment will be rejected by the 
Commission given the Commission’s recent rulings on this issue as discussed above, 
Staff did not lock the Commission into rejecting the AG’s position as a condition of 
accepting the proposed set of issue resolutions set forth in the Stipulation.  To the 
extent that the AG argues that the Commission must reject and cannot approve the 
Stipulation’s proposed set of issue resolutions because of the AG’s position on 
accumulated depreciation, Staff submits the AG is in error.  Staff argues that the 
Stipulation does not impact the Commission’s ability to decide the accumulated 
depreciation proposals by other parties on the merits.  Similarly, Staff disagrees with 
language in ComEd’s Initial Brief to the extent it can be read to assert that the 
Stipulation requires rejection of other parties’ accumulated depreciation proposals.  As 
explained above, Staff submits that the exclusion of third quarter pro forma adjustments 
is conditioned upon Staff withdrawing its proposed depreciation reserve adjustment, but 
it is not conditioned upon a rejection of other parties’ depreciation reserve adjustments 
or a particular overall accumulated depreciation amount. 

According to Staff, its testimony in this proceeding on these adjustments provide 
substantial record evidence for the Commission to approve the proposed set of issue 
resolutions contained in the Stipulation between Staff and ComEd.  In addition, Staff 
notes that ComEd has offered evidence on these issues as well.  Therefore, Staff 
concludes, the arguments calling for rejection of the resolutions proposed in the 
Stipulation should be denied. 

Staff states that to the extent that parties are arguing that the approval of the 
resolutions set forth in the Stipulation would somehow pre-determine the outcome of the 
Audit Approval Docket, they have misread or misinterpreted the Stipulation.  With 
respect to the Audit Approval Docket the Stipulation merely provides that Staff “will not 
advocate that any conclusions or recommendations identified in the OCA Report should 
be adopted or ordered by the Commission in the Audit Docket or that any adjustments 
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identified in the Audit Report should be made except as set forth in this Stipulation.”  
Staff-ComEd Joint Ex. 1 at 2-3 (Section I, par. 6).  Staff asserts that this language in no 
way precludes the Commission from considering or ruling on other parties’ positions or 
arguments in the Audit Approval Docket or elsewhere. 

2. AG 
The Stipulation resolves certain revenue requirement issues as well as 

adjustments related to the Original Cost Audit (“OCA”) that is the subject of a separate 
Commission proceeding.  The AG takes issue with the fact that although the audit was 
not presented as evidence in this case, ComEd and Staff nevertheless relied upon their 
respective evaluations of the OCA Report (as well as the evidence submitted by other 
parties and the responses to discovery in this docket) in arriving at their decision to 
enter into the Stipulation.  The AG argues that the Stipulation must be rejected because 
the Commission has no authority to approve it and, further, it would lead to unjust and 
unreasonable rates for ratepayers.   

The AG argues that the Commission cannot adopt the Stipulation’s proposed 
resolution of issues because to do so would be unlawful, under principles established in 
Business and Professional People for the Public Interest v. Illinois Commerce 
Commission, 136 Ill.2d 192 (1989) (“BPI I”).  In its analysis of the relevant legal 
standard, the AG states that in BPI I, the Illinois Supreme Court established rules for 
Commission review of “settlements” proposed by fewer than all parties to a Commission 
investigation or docket.  BPI I, 136 Ill.2d at 216-218.  The AG cites to the BPI I standard 
that a partial settlement can be adopted only when it is supported by substantial record 
evidence to ensure that the Commission does not make unsupported decisions on 
matters within its authority. Id. 

Applying the BPI I standard to the facts of this case, the AG argues that the 
Stipulation’s terms are not supported by substantial evidence because (i) they are 
premised on an analysis of an audit that is not in the record, (ii) other parties have not 
reviewed the audit as part of this proceeding, and (iii) the Commission has specifically 
stated that the audit will be reviewed in a separate formal proceeding that it has only 
just commenced.  The AG points out that no discovery and no testimony have been 
prepared in connection with the audit in this case or in Docket 08-0312, and further 
argues that the Commission cannot lawfully rule on the merits of the Stipulation, and in 
fact, must reject its proposals in their entirety.  Additionally, the AG states that even if 
the Commission were able to consider the Stipulation at all, which it is not, it would still 
have to reject its terms because the Commission cannot make a decision on issues in 
this case based on evidence not in the record, but that is part of another docket, citing 
to 220 ILCS 5/10-103.  The AG concludes that the Commission is obliged to reject the 
Stipulation in its entirety due to the absence of the information underlying the Stipulation 
from the record, and the absence of any evidence supporting the specific proposals 
contained in that agreement from the record. 

3. ComEd 
In its Reply Brief, ComEd observed that the AG is alone among the Intervenors in 

asserting that the Commission does not have the authority to approve the Stipulation.  
ComEd did not ask the Commission to “approve” the Stipulation.  Instead, ComEd and 

9 
 



07-0566 

Staff jointly asked the Commission to make various findings on the merits, each of 
which is independently supported by substantial evidence in the record.  That evidence 
includes not only testimony and documentation submitted by ComEd, but testimony 
from Staff as well, and ComEd’s limited waivers.  There is no legal impediment to the 
Commission’s incorporating in the final Order in this Docket the Staff/ComEd joint 
recommendations supported by the evidence and ComEd’s limited waivers simply 
because they are also reflected in and recommended by the Stipulation.  ComEd also 
showed that if the AG’s arguments regarding the Stipulation had merit, then that would 
only result in rejecting some or all of ComEd’s limited waivers in the Staff/ComEd joint 
recommendations, increasing rate base and operating expenses and, thus, the revenue 
requirement and the necessary rate increase.  

Specifically, ComEd states that it had expressed a willingness, if the Commission 
agrees with and adopts these Staff/ComEd joint recommendations based on the 
evidence in the record, including ComEd’s limited waivers, to reduce its requested rate 
base and operating expenses, and thus its revenue requirement, below the level 
supported by the evidence.  That conditional concession would reduce ComEd’s rate 
increase to $314.451 million, $30.953 million below its proven actual revenue deficiency 
of $345.404 million.   

ComEd argues that instead, the AG pointed to “settlement” cases that do not 
apply to the Staff/ComEd joint recommendations and that would not prohibit the action 
ComEd seeks even if the recommendations were deemed a partial settlement.  The AG 
argued that the Illinois Supreme Court considered the issue of “partial settlements” 
(settlements entered into by some but not all of the parties) in BPI I.  What is prohibited 
by BPI I is imposing a result on non-consenting parties by reason of a partial settlement 
that is not supported by the evidence in the record.  Here, ComEd and Staff did not urge 
the Commission to accept their joint recommendations because they are agreed to, but 
rather because they are supported by the evidence in the record, including ComEd’s 
limited waivers.  The fact that both Staff and ComEd have agreed to support the same 
recommendations no more makes this a “settlement” case than would the concurrence 
of the members of REACT, IIEC, or RESA – or, for that matter, the AG and CUB – in 
support of the same issue resolutions.  Simply because the Stipulation was placed in 
the record to make their positions clear does not mean that ComEd and Staff asked for 
approval of a settlement. 

ComEd asserts that it has proved its rate base and operating expenses in 
amounts exceeding the levels provided for in the Stipulation.  For example, ComEd 
justified the inclusion of pro forma plant additions through the third quarter of 2008, 
consistent with the Commission’s rules.  The Stipulation itself recites some of the record 
evidence upon which it is based.  The evidence, however, is not limited to that expressly 
cited in the Stipulation itself.  Under the Stipulation, however, ComEd agreed to make a 
limited waiver of its rights, i.e., to accept in this case inclusion in rate base of only two 
quarters of pro forma capital additions in 2008, less than that to which it would be 
entitled under the evidence and the law.  Because a greater amount of capital additions 
is fully supported by the record, the capital additions that are the subject of the 
Stipulation are also supported by the record.   

The Stipulation’s references to the OCA and the Audit Report do not support the 
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AG’s position, but rather the opposite.  The Stipulation reflects reductions to ComEd’s 
rate base and operating expenses related to the audit that would not be possible at this 
stage of the case without the concessions that ComEd made under the Stipulation.  No 
proposed component of, or increase in, ComEd’s rate base or revenue requirement is 
based on the Audit Report, and that to say, as the AG did, that the Stipulation is 
“premised on an analysis of an audit that is not in the record” is misleading and 
incorrect.  See AG Init.  Br. at 4.  ComEd and, presumably, Staff considered their own 
respective evaluations of the Audit Report in arriving at the Stipulation.  However, they 
did not ask the Commission to act based on those evaluations, or on the results of the 
Audit, or the Audit Report.  Nothing in the Stipulation or in any recommendation that 
Staff and ComEd made in this Docket prevents any other party from litigating in the 
Audit Approval Docket (Docket 08-0312) any of the issues relating to the Audit or 
discussed in the Audit Report.  Any resolution of those litigated issues can be 
incorporated into ComEd’s next rate case.  That is precisely what the Commission 
envisioned in its Interim Order in Docket 05-0597 that initiated the audit.  See Docket 
05-0597 (Interim Order, April 5, 2006) at 2-4. 

EXCEPTION NO. A-3 
4. Staff’s and ComEd’s Additional Representations 

As described earlier in this Order, in their Briefs on Exceptions, Staff and ComEd 
each continued to support the set of joint recommendations memorialized in the 
Stipulation (including recommendations addressing ComEd’s pro forma capital additions 
for the third quarter of 2008 that were recommended to be approved in Section IV(C)(1) 
of the Proposed Order and the proposed adjustments to the Depreciation Reserve and 
ADIT that were recommended in Section IV(C)(1) thereof or any other such adjustments 
to rate base for post-test year depreciation and/or deferred income taxes related to test 
year plant) and represented that if these recommendations were accepted, they would 
take no other Exceptions to the other recommendations of the Proposed Order 
regarding rate base and operating expenses issue in Sections IV and V thereof (not 
including the recommended approval of one-fourth of the AG/CUB proposed adjustment 
related to merger expenses) and regarding the overall ROR and ROE recommended in 
Section V thereof.    

5. 4. iCommissionCommission Analysis and Conclusion 
EXCEPTION NO. A-4 

Under BPI I, the Commission may adopt the proposed resolutions as presented 
by the Stipulation if the record supports such resolution.  Accordingly, the Stipulation will 
be treated as merely another proposed resolution for the various contested issues 
addressed in this proceeding that must be considered based on the evidence 
presented.  Any decision in this docket will have no bearing on the Commission’s 
decision in the OCA proceeding (Docket 08-0312), wherein no evidence has been 
presented. 

Because, as discussed elsewhere in this Order, we have found that each of the 
individual relevant issues are supported by the record and should be approved, we note 
that the conditions under which ComEd agreed to the limited waivers it proposed have 
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been met and, thus, we accept ComEd’s waivers.  Accordingly, the Commission 
accepts the aggregate $35.746 million of rate base reductions referenced above.  

If, based on the conclusions reached in this Order, Staff and ComEd pursue 
certain actions in the Audit Approval Docket, that does not require action on the 
Commission’s part at this time and does not bar other parties from advocating contrary 
positions. 

B. Uncontested Issues 
1. Plant 

a) Major Capital Additions (Schedule F-4 Projects) 
As required by the Commission’s rules (83 Ill. Adm. Code §§285.6100 and 

286.20), ComEd provided detailed information about its five largest additions to rate 
base.  No party contested including these five projects in rate base. 

b) Capitalized Incentive Compensation Not Allowed in 2005 
Rate Case 

Staff witness Hathhorn proposed an adjustment to decrease the Company’s rate 
base and operating expenses to disallow incentive compensation costs capitalized but 
disallowed in Docket 05-0597.  Subject to its appeal of the Commission’s Order in 
Docket 05-0597, ComEd did not contest this component of Staff’s incentive 
compensation adjustment.  The Commission finds Staff’s adjustment to be reasonable. 

c) Capitalized Information Technology Costs 
In direct testimony, Staff witness Hathhorn proposed an adjustment to ComEd’s 

rate base and operating expenses to adjust the test year level of information technology 
costs to a normal level.  Ms. Hathhorn subsequently withdrew this proposal. 

d) Merger Costs 
Staff witness Hathhorn proposed an adjustment to decrease the Company’s rate 

base to disallow capitalized costs related to the defunct merger of Exelon Corporation 
(“Exelon”) with Public Service Enterprise Group.  ComEd did not contest this component 
of Staff’s merger costs adjustment in its rebuttal testimony, subject to its correction to 
disallow only jurisdictional costs.  Staff agreed with this correction.  We agree that an 
adjustment of $29,702 is reasonable and it is adopted. 

e) Contested Staff-Proposed Adjustments That Are 
Uncontested If the Set of Resolutions Reflected in the 
Stipulation Is Approved 

(1) ComEd 
Staff originally recommended that ComEd change the method it uses to allocate 

the costs of common facilities at certain substations between transmission and 
distribution.  Staff Ex. 2.0 Corr. at 22-25.  In addition, Staff recommended the following 
four adjustments to ComEd’s rate base: (1) $14,951,000 primarily related to ComEd’s 
capitalization policy for software developed or obtained for internal use (id. at 8-11); (2) 
$89,457,000 related to ComEd’s capitalization policy for cable replacements or repairs 
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(referred to as cable faults) (id. at 14-16); (3) $901,000 related to ComEd’s method of 
allocating departmental overheads (id. at 11-12); and (4) $1,556,000 related to 
ComEd’s accounting treatment of the stores clearing account (id. at 12-13).  

ComEd, in rebuttal, responded to Staff’s positions and proposals, showing not 
only that those proposals lacked merit, but also that, if adopted, they would require 
offsetting increases to rate base and operating expenses that would result in a 
significantly increased revenue requirement.  ComEd Ex. 26.0 at 6-22; ComEd Ex. 27.0 
at 6-22; ComEd Ex. 25.0 Corr. at 19-21, 31 37. 

Staff later withdrew those proposals, pursuant to the Stipulation.  Staff-ComEd 
Joint Ex. 1 at 4; Staff Ex. 15.0 Corr. at 9-12.  No other party supported those proposals. 

(2) Staff 
Staff explains that there are four adjustments that were proposed by Mr. Griffin in 

his Direct Testimony (Staff Ex. 2.0 Corrected) that were contested but were withdrawn 
by Mr. Griffin in his Rebuttal Testimony subject to acceptance of the proposed set of 
issue resolutions set forth in the Stipulation.   

The first adjustment to be withdrawn, Adjustments to Software Developed or 
Obtained for Internal Use, removed the impact of ComEd reducing the threshold for 
capitalization of certain software from $10,000,000 to $100,000. Staff Ex. 2.0 Corrected 
at 8-11, Schedule 2.3.  ComEd has agreed to provide to the Manager of the 
Commission’s Accounting Department notice of ComEd’s intent to change its 
capitalization policy where such change is expected to result in an annual change in 
amounts capitalized of at least $10 million.  The provision of this notice by ComEd will 
not constitute approval of, consent to, or waiver of challenges or objections to such 
changes by Staff.  ComEd has also agreed to enter into discussions with Staff with the 
goal of explaining to Staff its current capitalization policy with respect to internal 
software, departmental overheads and the Property Unit Catalog (including, with 
respect to the Property Unit Catalog, time in the field).  Staff witness Griffin testified that 
this proposal is reasonable.  Staff Ex. 15.0 Corrected at 9-10. 

The second proposed adjustment to be withdrawn, Adjustments to Departmental 
Overheads, removed the impact of including contract labor costs in the base for loading 
department overheads. Staff Ex. 2.0 Corr. at 11-12, Schedule 2.4. Although ComEd has 
not provided evidence that the same level of supervision is needed when using 
contractor labor as when using internal labor, Staff states it is reasonable to assume 
that some supervision by ComEd is needed with respect to contractor labor in a manner 
similar to its supervision of internal labor. Staff Ex. 15.0 Corr. at 10.  Therefore, for 
purposes of this case, Staff finds it reasonable to withdraw this adjustment.  Staff notes 
that ComEd has agreed to conduct a study of its policy of including contractor labor 
costs in the base for loading of departmental overheads and provide a report regarding 
the results of such study to the Manager of the Accounting Department within 90 days 
of a final order in this docket. Depending on the result of that study, Staff or any other 
party in a subsequent rate case could raise the issue if appropriate. Id. 

The third adjustment to be withdrawn, Adjustments to Stores Clearing Account, 
reversed ComEd’s accounting entry to clear the stores clearing account to zero at 
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December 31, 2006. Staff Ex. 2.0 Corr. at 13.  Mr. Griffin originally testified that the 
stores clearing account should not be set to zero because there are some stores 
clearing costs associated with the Materials and Supplies inventory included in rate 
base. Id.  In their rebuttal testimony ComEd witnesses Houtsma and Frank pointed out 
that prior to ComEd’s change in its accounting policy, the Commission allowed rate 
base treatment by including the stores balance at year end in the rate base as part of 
materials and supplies inventory.  Mr. Griffin, therefore, agreed that some rate base 
treatment should be allowed and found it reasonable to withdraw his proposed 
adjustment.  Mr. Griffin also noted that this change in accounting policy can be reviewed 
in the future if appropriate. Staff Ex. 15.0 Corr. at 11. 

The fourth adjustment to be withdrawn, Changes to the Property Unit Catalog, 
reversed the capitalization of certain costs that would not have been capitalized but for 
changes ComEd made to its property unit catalog in 2002. Staff Ex. 2.0 Corr. at 14-15. 
ComEd has agreed to meet with Staff to explain its current capitalization policy with 
respect to the property unit catalog.  In Staff’s opinion, this policy needs to be based on 
reasons other than consistency with affiliates.  Staff states that these meetings will 
provide an appropriate and productive forum for Staff to assess the basis for the current 
property unit catalog.  If there is any adjustment required, it can be done on a going 
forward basis.  Staff witness Griffin testified that this proposal is reasonable. Staff Ex. 
15.0 Corr. at 11. 

For all the reasons stated above, Staff asserts that it is reasonable and in the 
best interest of rate payers that the adjustments made by Mr. Griffin in his direct 
testimony and calculated on his Schedules 2.3, 2.4, 2.5, and 2.6 be withdrawn if the set 
of issue resolutions reflected in the Stipulation are accepted by the Commission.   

(3) Commission Analysis and Conclusion 
Although these issues are addressed in the Stipulation, it is clear that Staff’s 

original adjustments would result in an increased revenue requirement.  In its rebuttal 
testimony, the Company showed that it had properly accounted for these costs.  
Moreover, it is telling that no other party supported Staff’s original adjustment nor 
objected to this portion of the Stipulation.  Accordingly, Staff’s adjustments, as proposed 
by Mr. Griffin in his Direct Testimony are denied.  We note that these changes to 
accounting policy can be reviewed at a later date if necessary.  In order to facilitate 
Staff’s review of ComEd’s accounts, we direct the Company to: 

• provide to the Manager of the Commission’s Accounting Department notice of 
ComEd’s intent to change its capitalization policy where such change is expected 
to result in an annual change in amounts capitalized of at least $10 million;   

• conduct a study of its policy of including contractor labor costs in the base for 
loading of departmental overheads and provide a report regarding the results of 
such study to the Manager of the Accounting Department within 90 days of a final 
order in this docket. Depending on the result of that study, Staff or any other 
party in a subsequent rate case can raise the issue if appropriate; 

• meet with Staff to explain its current capitalization policy with respect to the 
property unit catalog.   
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2. Construction Work in Progress (“CWIP”) 
In rebuttal testimony, ComEd proposed that $33,682,000 of CWIP not accruing 

AFUDC should be included in rate base.  This amount is uncontested and, therefore, is 
adopted. 

3. Materials and Supplies 
ComEd witness Williams accepted Staff’s proposal to use the average of 2007 

inventory levels, $33,094,000.  This proposal is reasonable and reflects the Company’s 
approximate inventory levels going forward for the near future.  Accordingly, it is 
adopted. 

 
4. Other Post-Employment Benefits (“OPEB”) 

ComEd agreed to Mr. Effron’s proposal to remove $7,504,000 from ComEd’s rate 
base.  Accordingly, this issue has been resolved and is approved by the Commission. 

C. Contested Issues 
1. Plant 

a) Pro Forma Capital Additions 
(1) Propriety of Additions 

(a) ComEd 
ComEd asserts that it identified and supported plant additions made to provide 

delivery services that were placed in service in 2007 or are reasonably expected to be 
placed in service by the end of the third quarter of 2008 and are serving retail customers 
now or will be serving retail customers within a year after filing its proposed tariffs. 
ComEd Ex. 4.0 2nd Corr. at 37-41; ComEd Ex. 5.0 Corr. at 16-46, 51-52; ComEd Ex. 
7.0 Corr. at 35; ComEd Ex. 7.1, Sched. B-2.1; ComEd Ex. 7.2, Work Papers WPB 2.1a, 
WPB-2.1b.  ComEd argues that this delivery services plant is appropriately included in 
rate base for purposes of the revenue requirement under numerous prior Commission 
decisions and 83 Ill. Adm. Code § 287.40. According to ComEd, the evidence shows 
that the pro forma plant additions will occur or are reasonably certain to occur within 12 
months of the filing, and are known, measurable, and determinable.  Further, the 
evidence shows that ComEd applied the necessary cost controls and management 
techniques to ensure that the investments were and will be made prudently and at 
reasonable cost.  E.g., ComEd Ex. 5.0 Corr. at 9-13; ComEd Ex. 4.0 2nd Corr. at 41-42. 

ComEd asserts that it refuted the AG’s proposal that the Commission should 
determine ComEd’s pro forma capital additions using a figure extrapolated from the 
dates of completion and costs of different additions in another time period.  No reason 
exists to extrapolate from a previous year to make an estimate of the capital additions 
for the first two quarters of 2008.  ComEd maintains that it has complied with Section 
287.40, which requires that adjustments to pro forma estimates be “individually 
identified and supported in the direct testimony of the utility.”  Thus, ComEd’s argues 
that its proof of capital additions provides the best basis for the Commission to 
determine ComEd’s pro forma capital additions.  
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According to ComEd, no serious quarrel exists with its pro forma capital additions 
through June 30, 2008.  First, no party argues that any of the plant additions were 
imprudently undertaken, unreasonable in amount, or not used and useful.  These 
additions include projects to establish service to new customers, “summer critical” 
projects, corrective and preventative maintenance projects, projects to enhance system 
performance, and others.  Further, having ensured that the investments were prudently 
made and reasonable in cost, ComEd maintains that it has shown that its capital 
additions satisfy the requirements applicable to all facilities included in rate base, and 
the record contains no contrary evidence. 

Second, ComEd maintains that no genuine issue exists as to whether the 
investments are known and measurable.  ComEd presented detailed documentation 
quantifying the costs of these projects. ComEd Ex. 21.0 Corr. at 23-67; ComEd Ex. 24.0 
at 9-60; ComEd Ex. 25.0 Corr. at 10; ComEd Ex. 25.01, Revised Schedule B-2; ComEd 
Ex. 25.02, Work Papers WPB 2.1, WPB 2.1b.  Moreover, ComEd claims that its 
evidence shows that ComEd’s bottom-up analysis totaling the cost of actual projects 
was superior to the AG’s use of average investments from other years. E.g., ComEd Ex. 
21.0 Corr. at 68; ComEd Ex. 25.0 Corr. at 16-17. 

ComEd notes that under the Stipulation, ComEd agreed to a limited waiver 
providing that its pro forma capital additions would extend only through June 30, 2008, 
less than the twelve months post-filing permitted, and would be subject to final updating 
as provided in the Stipulation.  ComEd’s pro forma capital additions through June 30, 
2008, represent known and measurable capital additions for 2007 and the first two 
quarters of 2008 and should be included in ComEd’s rate base. 

Finally, ComEd argues that the record establishes that at least $1,334,607,000 in 
additions to delivery services plant occurred or will occur through the end of the second 
quarter of 2008 and should be added to rate base as part of ComEd’s pro forma 
adjustments for post-test year capital additions.  See ComEd Ex. 40.0 Corr. at 6.  If the 
Commission decides to reject the proposed set of issue resolutions in the Stipulation, 
including ComEd’s limited waiver here, ComEd’s proposed pro forma adjustments 
through the end of the third quarter of 2008, as updated in ComEd’s rebuttal and 
supported by the evidence in the record should be approved. 

(b) Staff 
In his Direct Testimony, Staff witness Griffin proposed the elimination of ComEd’s 

pro forma plant additions for the first three quarters of 2008 because the pro forma 
additions were not appropriate under the Commission’s test year rules for a historical 
test year which require the pro forma additions to be “reasonably certain to occur” and 
“determinable.” 83 Ill. Adm. Code 287.40.  As part of the Stipulation, Staff and ComEd 
jointly proposed to reduce the proposed pro forma additions by $171,755,000.  The 
Stipulation also provides that ComEd will file a late-filed exhibit or compliance filing 
showing actual and projected pro forma additions for the six months ended June 30, 
2008.  If the actual pro forma additions for that period are less than projected, the rate 
base will be reduced accordingly.  Staff views this adjustment as reflecting a reasonable 
amount for those pro forma plant additions that will be known and measurable under the 
Commission’s test year rules for historical test years. 83 Ill. Adm. Code 287.20 and 83 
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Ill. Adm. Code 287.40.   
Staff believes that this adjustment is reasonable for three reasons: First, Mr. 

Griffin indicated that he would consider additional information provided after the filing of 
his direct testimony (Staff Ex. 2.0 Corr. at 8) which he has done. Mr. Griffin considered 
ComEd’s response to Staff Data Request TLG 4.03, which indicated that Capacity 
Expansion projects are summer critical and must be closed by June 1, 2008.  These 
projects are facility location projects which are required to be closed by specific times by 
a government entity.  The response also indicated that the Capacity Expansion projects 
are considered short term CWIP that do not accrue AFUDC and that these projects 
have contracts with completion dates and costs. Staff Ex. 15.0 Corr. at 6-7. 

Second, the rebuttal testimony of ComEd witness Donnelly stated that $114.1 
million of distribution projects had already been placed into service as of February 29, 
2008, and that many of the remaining projects are summer critical. Id. at 7. 

Third, ComEd agreed, as reflected in the Stipulation, that to the extent that actual 
pro forma capital additions actually placed in service during the first two quarters of 
2008 (on a combined basis) are less than projected pro forma capital additions for the 
first two quarters of 2008 of $540.40 million (on a combined basis), then plant in service 
shall be reduced by an additional amount equal to the difference between those figures.  
Mr. Griffin indicated in his direct testimony that investments that have actually been 
made for projects actually in service satisfy the known and measurable standard.  

Staff presents the effect on Plant in Service, Accumulated Depreciation, Accrued 
Income Taxes and Depreciation Expense of the adjustment to Plant in Service on Staff 
Ex. 15.2.  Staff further states that should the Commission not accept the proposed set 
of issue resolutions set forth in the Stipulation, then the Commission should only include 
the pro forma additions shown in ComEd’s late filed exhibit or a compliance filing which 
will show the amount of pro forma additions to plant in service closed to the books at 
June 30, 2008. 

(c) AG 
Regarding ComEd’s projection of additions to plant in service for March through 

September of 2008, the AG argues that they should be based on its actual historic 
experience and states that pro forma adjustments to historical test years are made 
where the changes are “reasonably certain to occur” in determinable amounts within 
twelve months of the tariff filings. 83 Ill. Admin. Code 287.40. 

ComEd projects additions of $598.0 million, or $85.4 million per month, over the 
seven months from March 1, 2008 through September 30, 2008.  ComEd Ex. 21.0 at 2.  
This same exhibit shows the actual additions to jurisdictional plant in service in 2007 
were $767.8 million, which translates into approximately $64.0 million of additions per 
month. Id.  The actual plant additions in the first two months of 2008 were $114.1 
million, approximately $57.0 million per month. Id.  Thus, the actual average of plant 
additions has been well below $85.4 million per month. Id.  The AG argues that 
ComEd’s projections cannot be considered “reasonably certain” to occur and that, 
despite putting forth what the company calls a “an unprecedented quantity of data” 
regarding the proposed capital additions for the first three quarters of 2008 (ComEd Ex. 
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36.0), the Company was not able to show at any time how it would finance those 
proposed additions.  Tr. at 1067; AG Cross Ex. 9.0. 

AG/CUB witness Effron proposes modifying ComEd’s projection of additions to 
plant in service based on its actual experience through December 31, 2007.  The AG 
states that while Mr. Effron’s approach may appear simple, the result is a more accurate 
reflection of the Company’s actual historical experience.  Mr. Effron’s proposal modifies 
the Company’s forecast so that it is consistent with the Company’s actual experience, 
resulting in a decrease of $49,108,000 to the forecast of net additions to distribution 
plant in service, and a decrease of $8,264,000 to the Company’s forecast of net 
additions to jurisdictional general and intangible plant in service.  AG/CUB Ex. 5.0 at 4. 

(d) Commission Analysis and Conclusion 
See decision below, Impact on Test Year Rate Base, Accumulated Provisions for 

Depreciation and Amortization. 
(2) Impact on Test Year Rate Base 

(a) Accumulated Provisions for Depreciation 
and Amortization 

(i) ComEd 
ComEd asserts that correctly calculated the Depreciation Reserve using the 

same methodology that it employed, and that the Commission approved, in ComEd’s 
2005 and 2001 rate cases.  ComEd’s calculations started with the jurisdictional figure 
for the reserve as of the end of the test year, i.e., as of December 31, 2006, and then 
made the adjustments needed to reflect the impacts of its proposed adjustments to 
plant, including its pro forma adjustments for post-test year capital additions. ComEd 
Ex. 7.0 Corr. at 18, 34-36; ComEd Ex. 7.1, Sched. B-1 at  1, l.8, column (D), Sched. B-2 
at 1, columns (B) and (C), Sched. B-2.1; ComEd Ex. 7.2, Work Papers WPB-2.1a, 
WPB-2.1b.   

AG/CUB and IIEC seek to reduce rate base by adding seven quarters of post test 
year depreciation expenses for test year plant to the Depreciation Reserve, in the 
amount of $693,553,000 under the AG/CUB proposal, and in the amount of 
$566,832,000 under the IIEC proposal.  AG/CUB Ex. 5.1, Sched. B 1.1 at 4; IIEC Ex. 
2.21 at 1.  

As the Commission previously found, AG/CUB’s and IIEC’s proposals are 
contrary to the Commission’s rules and basic ratemaking principles.  As the 
Commission found, their proposals: (1) seek improperly to change the test year as to 
the Depreciation Reserve for test year plant; (2) disregard that the pro forma 
adjustments rule provides for “changes ... in plant investment...” (emphasis added), not 
in net plant (or rate base), while offering a host of theories, none of which is right, to 
support interpreting the rule as if it said “net plant”; and (3) disregard that the rule 
prohibits adjustments based on “[a]ttrition or inflation” (the depreciation on test year 
plant in their proposal being attrition over time).  83 Ill. Adm. Code §§ 287.20, 287.40; 
see also, e.g., ComEd Ex. 25.0 Corr. at 23, 26; ComEd Ex. 40.0 Corr. at 12-20. 

The Commission, in three other cases, rejected the same proposal by the AG 
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that AG/CUB and the IIEC renew in this case.  First, in the 2005 ComEd rate case, the 
Commission held: “The AG’s proposed adjustment does not correlate to any pro forma 
2005 capital additions or any plant adjustment proposed by any of the parties. Instead, 
the AG’s proposal merely takes one part of the rate base and moves it one additional 
year into the future. …”  Docket 05-0597, Final Order at 15.  In so holding, the 
Commission rejected as inapplicable the AG’s citations to the same Orders that 
AG/CUB and IIEC rely on in the instant case. 

Second, ComEd states the Commission also rejected the same proposal in 
ComEd’s 2001 rate case.  Docket 01-0423, Interim Order at 41-44 (ruling carried 
forward to final Order of March 28, 2003). 

Third, in February 2008, the Commission again rejected the same proposal in its 
Order in the 2007 Peoples Gas/North Shore Gas rate cases, holding: “All parties agree 
that this issue has been previously addressed by the Commission. … In our view, and 
under our analysis, the outcome of the 05-0597 proceeding is controlling on the dispute 
at hand.  Indeed, we are shown nothing as would have us depart from the decision that 
the Commission set out in that matter. … Thus, we are unable to lawfully deviate from 
that conclusion.” Docket 07-0241/07-0242 (Cons.), Final Order at 16-17. 

AG/CUB and IIEC claimed that the past proposals rejected as inapplicable by the 
Commission in its Orders in the 2005 ComEd rate case and the 2007 Peoples Gas / 
North Shore rate cases somehow supported them, that their proposals were consistent 
with the Commission’s pro forma adjustment rule, and that their proposals were 
necessary to avoid an inflated rate base.  ComEd claims that all of those claims are 
wrong.  The past Orders and the rules support only one outcome, which, according to 
ComEd, is to again reject the proposal as contrary to those Orders and violative of the 
test year rule and principles and the pro forma adjustments rule.  The Orders cited by 
AG/CUB and IIEC in support of their proposals only deal with cases where the utility’s 
net plant was essentially static or declining over time, whereas it is undisputed that 
ComEd’s net plant has a trend of consistently increasing by hundreds of millions of 
dollars per year, and that the pace of investment has increased since the test year.  
ComEd also argues that AG/CUB’s and IIEC’s claims of an inflated rate base are 
wrong.  Even if the Commission approved the reduced rate increase of $314.451 million 
and rejected the AG/CUB and IIEC proposals here, ComEd still would under recover its 
costs of service.  Indeed, if post test year operating expenses were adopted on the 
same basis as AG/CUB and IIEC propose to update test year plant, the result would be 
a higher revenue requirement. 

The Commission’s ruling in its February 2008 Order in Peoples Gas / North 
Shore rate cases against the AG and CUB on this issue was intended to “bring[] 
certainty to a situation and settle[] expectations” in an effort to avoid “arbitrary and 
capricious action[s]” in cases where the relevant facts have not changed. Docket 07-
0241/07-0242, Order at 16.   

(ii) CG 
The Commercial Group supports the adjustments of AG/CUB. 

(iii) AG 
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The AG’s argument can be split into two sections: (i) net plant, not gross plant, is 
the determining factor in calculating total utility rate base and (ii) all offsetting 
adjustments from the revenue requirement test year and from post-test year period 
should be included in the calculating rates to comply with the “matching” and 
“representative” requirements of the test-year principle.  

Net plant, not gross plant, is the determining factor in calculating total utility rate 
base. The AG states that the Commission’s rules on pro forma adjustments to historical 
test years and on the calculation of rate base require that net plant, not gross plant, is 
the determining factor in calculating total utility rate base.  The AG cites the Commission 
rule on the submission of pro forma adjustments. 

The AG then argues that the fact that pro forma adjustments may be made only 
for all “known and measurable changes” in test year operating results, and not only for 
selected changes, clarifies the rule’s use of the term “plant inve-stment” as net plant.  
Furthermore, the admonition in the language of the rule, providing that these 
adjustments “shall reflect changes affecting ratepayers in plant investment”, points to 
the ratemaking process -- and its necessary reliance on net plant, not gross plant, to 
calculate rates -- as the proper interpretive tool.  Verizon Communications, Inc. v. 
F.C.C., 535 U.S. 467, 486, 526, 122 S.Ct. 1646, 1680 (2002) (stating that rates under 
traditional public utility model are calculated on rate base subject to deductions for 
accrued depreciation). 

In interpreting the rule further, the AG states that the rule not only specifies the 
precise manner in which any pro forma adjustments to jurisdictional rate base must be 
recorded, but it significantly requires that pro forma adjustments be prepared in the 
same manner as is required under the Commission’s standard information requirements 
filings.  The AG cites to 83 Ill. Admin. Code 285.2005, “Schedule B-1, Jurisdictional 
Rate Base Summary by ICC Account”, which specifies that a utility’s schedule of rate 
base components is to include: 1) Gross utility plant in service at original cost; 2) 
Reserve for accumulated depreciation; 3) Net utility plant in service; 4) Other individual 
items comprising rate base separately listed, such as working capital, construction work 
in progress included in rate base, customer advances and accumulated deferred 
income taxes; and 5) Total rate base.  Based on these rules, the AG argues that the 
Commission’s rules repeatedly echo the theme that the ratemaking process requires 
rate base information that reflects net plant investment.   

AG/CUB witness Effron made adjustments for accumulated depreciation to 
comply with the test-year rule “matching” and “representative” principles, which are 
required by test-year principles to prevent the mismatching of revenues and expenses 
that are part of the revenue requirement formula.  Business and Professional People for 
the Public Interest vs. Illinois Commerce Comm’n, 146 Ill.2d 175, 238 and 242 (1991) 
(“BPI II”).  The AG claims that by adjusting for the actual accumulated depreciation 
reserve associated with capital additions made in the test year, Mr. Effron’s adjustments 
match elements that raise the revenue requirement with elements that reduce the 
revenue requirement in the same time period.  Furthermore, by making similar 
adjustments to the company’s pro forma additions to utility plant, Mr. Effron’s 
depreciation adjustments reflect the net change to ComEd’s cost of service that is 
expected will be the result of post test year plant additions, thereby resulting in rates 
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more representative of costs that will exist when the new rates go into effect.   
The AG’s Initial Brief cited to various ICC proceedings where the Commission 

specifically affirmed these policies and Mr. Effron’s approach.  The Commission 
adopted pro forma adjustments to the reserve for accumulated depreciation precisely 
because those adjustments matched the period of pro forma plant additions.  Illinois 
Power Company, Proposed general increase in electric rates, Docket 01-0432, Order, 
March 28, 2002 at 20-21.  The Commission also recognized the need to reflect the 
utility’s costs at the time new rates are implemented.  Union Electric Company, 
Proposed general increase in natural gas rates, Docket 03-0009, Order, October 22, 
2003 at 9-10.  The ICC ordered that the company be permitted to record pro forma 
capital additions in rate base “only to the extent that they exceed increased 
accumulated depreciation,” accounting the Commission reasoned “…more accurately 
matches the costs and revenues that may be expected for the period during which the 
rates are in place.”  Id. 

AG/CUB witness Effron proposed adjustments to ComEd’s rate base include a 
provision for accumulated depreciation to account for that portion of utility plant 
investment that has been recovered from ratepayers. Tr. at 859-860. According to 
Effron’s calculations, the accuracy of which has not been challenged by the Company, 
that return of investment to ComEd amounts to $566,150,000. AG/CUB Ex. 5.1, Sched. 
B.  

Mr. Effron’s changes in the reserve for accumulated depreciation reflect the 
Company’s actual changes in the balance for that account for the test year and through 
December 31, 2007, plus an adjustment to reflect the pro forma balance of accumulated 
depreciation associated with the company’s pro forma capital additions for the period 
January 1, 2008 through September 30, 2008.  Id.  This methodology reflects the actual 
growth in depreciation reserve for the test year and for growth taking place in 2008 as 
the post-test year plant additions in 2008 take place.  Id. 

(iv) IIEC 
IIEC notes ComEd has chosen a 2006 historical test year as the proposed basis 

for setting rates in this case.  IIEC also observes that under the Commission’s test year 
rules and governing case law, a utility’s costs and revenues are matched over a 
consistent time period -- the test year.  (See 83 Ill. Adm. Code Part 287, Part 285).  “The 
purpose of the test year rule is to prevent a utility from overstating its revenue 
requirement by mismatching low revenue data from one year with high expense data 
from a different year.” Business & Professional People in the Public Interest v. ICC, 146 
Ill 2d 175 (1991) (“BPI II”) at 238.   

According to IIEC, exceptions to those restraints are governed by Section 287.40 
(Pro Forma Adjustments) of the Commission’s rules. 83 Ill. Adm. Code 287.40.  IIEC 
argues that the relevant language permits pro forma adjustments for all known and 
measurable “changes affecting the ratepayers in plant investment, operating revenues, 
expenses, and cost of capital.” IIEC notes that proper adjustments under Section 
287.40 are consistent with the revenue requirement formula [Revenue Requirement = 
(Operating Expense) + (Rate of Return) x (Rate Base)] and with the fundamental test 
year requirement to match rate setting data over a consistent time period.  (BPI II at 
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238).  IIEC also cites the Commission’s determination that pro forma adjustments 
should reflect revenues and costs during the period rates are in affect.  Re Central 
Illinois Public Service Company (AmerenCIPS) et al, Dockets 02-0798,03-0008, 03-
0009 (Cons.) (“AIU Cases”), Final Order, Oct. 23, 2003 at 10-11.   

In the context of these ratemaking norms, IIEC says ComEd proposed to 
recognize almost $1.5 billion in post-test year additions to Gross Plant as a basis for 
setting rates, even though the investment on which a utility is permitted to earn grows 
only if and to the extent that its Net Plant increases.  ComEd’s rate base and customer 
rates are not changed dollar-for-dollar by gross plant additions.  According to IIEC, the 
Commission must recognize both post-test year increases and post-test year decreases 
to ComEd’s test year rate base. IIEC contends that, by increasing gross plant while 
ignoring the offsetting changes in accumulated depreciation, ComEd overstated its rate 
base by $654 million.  It is IIEC’s position that this erroneous rate base adjustment 
inflated ComEd’s revenue requirement by approximately $93.6 million.    

IIEC recommends that the one-sided adjustment proposed by ComEd be 
rejected for at least three reasons.  First, ComEd’s proposal is inconsistent with any 
reasonable reading of Section 287.40, which cannot reject customary accounting 
conventions on the calculation of net plant and rate base.  IIEC says Mr. Griffin of Staff 
confirmed that calculating net plant without appropriate recognition of accumulated 
depreciation is an anomaly -- unique to a particular interpretation of pro forma plant 
adjustments.  In no other context would net plant be calculated without considering 
accumulated depreciation. IIEC also points out that both Staff and ComEd have taken 
proper account of accumulated depreciation in computing this critical ratemaking 
quantity in every other context.   

Second, IIEC argues, the result of ComEd’s proposed adjustment is not 
representative of the matched costs and revenues -- the heart of the Commission’s test 
year and pro forma adjustment rules -- that will exist when rates set in this case will be 
in effect.   Third, the resulting overstatement of ComEd’s rate base will unavoidably 
result in the Commission exceeding its expressly limited authority under Section 9-211 
of the PUA to “include in a utility’s rate base only the value of such investment . . . both 
prudently incurred and used and useful in providing service to public utility customers.”  
(220 ILCS 5/9-211).   

It is IIEC’s position that the test year concept -- as codified in the Commission’s 
test year rules (including the rule on pro forma adjustments) and interpreted by 
reviewing courts -- prevents a utility from overstating its revenue requirement by 
mismatching low revenue data from one year with high expense data from a different 
year.  (BPI II at 238).  IIEC says ComEd’s adjustment for plant additions does precisely 
what the test year concept is meant to prevent, by pairing the year end 2006 test year 
accumulated depreciation balance with a test year rate base adjusted to include gross 
plant additions through third quarter 2008.  This timing mismatch improperly inflates 
ComEd’s net plant balance and its adjusted test year rate base according to IIEC.   

IIEC reasons the Commission’s most thorough and thoughtful analysis of this 
issue, the decision in the AIU Cases, should control.  IIEC argues that the 
Commission’s analysis in that case requires that where net plant is static or declining, 
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the Commission will closely scrutinize pro forma adjustments for proposed post-test 
year plant additions, since they are likely to inflate the rate base.  Where net plant is 
increasing, the Commission might be inclined to allow post-test year plant additions, but 
only to the extent that they exceed increased accumulated depreciation.  IIEC notes that 
in every circumstance, the Commission’s inquiry addresses the change in “net plant,” 
which is the quantity in the rate base on which rates are properly based.  As IIEC 
witness Gorman explained, changes to net plant (not gross plant) are the driver of 
changes to rate base and cost of service.  (Gorman, IIEC Ex. 6.0-C at 16:331).  IIEC’s 
analysis and recommendation in this case followed the analysis of the AIU Cases, 
applied to the facts of record in this proceeding.   

IIEC says a failure to recognize that the accumulated depreciation component of 
net plant (and rate base) changes while plant additions are made over a post-test year 
period of almost two years would inflate the resulting calculation of rate base beyond 
the express limitation of the statutory definition of a public utility’s rate base.  An inflated 
rate base would unavoidably result in an overstatement of the utility’s calculated cost of 
capital, IIEC argues.  

According to IIEC, ComEd’s choice of a historical test year was evidently 
designed to implement a strategy of augmenting its test year rate base with unbalanced 
pro forma adjustments -- through a timing mismatch, adjusting gross plant 21 months 
beyond the test year, while leaving the accumulated depreciation reserve at the test 
year level.   

IIEC says ComEd unreasonably extends past Commission decisions to provide a 
basis for its one-sided adjustment.  Mr. Gorman testified that those past decisions are 
readily distinguished, making the anomalous approaches of past decisions inapposite.  
IIEC’s Mr. Gorman testified that (unlike the proposals described in past cases) “I wasn't 
attempting to restate accumulated depreciation into 2008, but rather . . . attempting to 
properly and accurately estimate the net plant impact associated with post test year 
plant additions.” 

Moreover, according to IIEC witness Mr. Gorman, the Company’s behavior 
contradicts its argument, since “the Company made some post test year adjustments to 
accumulated depreciations (sic) for events that increase rate base but refuse to make it 
for those that decrease rate base.”  (Id at 853).  IIEC argues that ComEd’s proposal to 
add its gross plant additions during almost two years following its chosen test year to 
rate base is so extraordinary that it alone distinguishes previous instances in a pattern 
of expanding abuses of the pro forma rule.   

According to IIEC, accepting ComEd’s proposal here would continue the 
expansion of unbalanced pro forma adjustments in recent ComEd cases charted in 
IIEC’s brief, the mismatch of costs and cost offsets, and the divergence from test year 
principles and the PUA’s mandate for just and reasonable rates.  IIEC observes that, in 
prior decisions that ComEd does not cite, the Commission has ordered recognition of 
matching post-test year changes to more accurately reflect the costs and revenues 
expected for the period during which rates will be in place.  

Finally, even though the prior decisions ComEd and Staff cite are viewed as 
factually distinguishable, IIEC asks -- if those decisions are deemed to constrain the 
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Commission’s determination on the evidence in this case -- that the Commission re-
examine, and disavow, those past decisions, adopting the analysis of the AIU Cases.  
IIEC argues that the Commission cannot seek to blindly replicate past results, but is 
required to decide each case on the record evidence.  IIEC says with the knowledge 
gained from experience under these decisions, the Commission should reconsider its 
prior rulings.  Illinois utilities have demonstrated their ability and willingness to take 
advantage of anything less than an absolutely rigid construction of Section 287.40, to 
the detriment of ratepayers.  Since, its prior decisions are not res judicata, Mississippi 
River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill. 2d 509 (1953) at 513, the 
Commission has both the authority and a legal duty to change its position when the 
evidence requires it.   

In response to parties’ initial briefs, IIEC notes that ComEd and Staff focused on 
the provisions of their Stipulation instead of the substantive analysis of the ComEd 
proposal adopted in the stipulation.  IIEC also responds to ComEd’s attempt to limit 
application of the rule to items they choose and to subordinate the rule to that utility 
choice.  There is a danger, IIEC contends, that the resulting distortion would make the 
adjusted test year data less representative than the unaltered test year data.  

In response to ComEd’s claims that a pro forma adjustment to recognize 
changes in accumulated depreciation “disregard that the rule prohibits adjustments 
based on ‘[a]ttrition or inflation’ (the depreciation on test year plant in their proposal 
being attrition over time)” (ComEd Br. at 33), IIEC argues that the word “attrition” has 
not been used as a synonym for “calculated” in proceedings before this Commission.  
IIEC says attrition has been described as “primarily the result of the effect of inflation on 
operating expenses and rate base, the loss of margin from declining sales volumes, and 
increases in the cost of capital as a consequence of the rising cost of senior securities.”  
Peoples Gas Light and Coke Company, Dkt 82-0082, 1982 Ill. PUC LEXIS 1 at 29.  IIEC 
also notes that because of utility group accounting, ComEd’s actual depreciation 
expenses (and its own depreciation adjustments) are calculated in the manner ComEd 
criticizes. 

In response to Staff’s brief, IIEC argues that the ComEd-Staff Stipulation 
provision to correct errors in estimated plant addition costs contradicts their assertion 
that the costs are “known and measurable.”  Also, IIEC contends, ComEd and Staff 
have agreed to “carry forward” ComEd’s test year plant in service to June 2008, 
changing the test year for gross plant in precisely the way ComEd says would make the 
proposed accumulated depreciation adjustment unacceptable.  

(v) CUB 
CUB argues the proposed adjustments to post-test year plant in service are 

selective and one-sided.  CUB further argues they do not recognize other known and 
measurable plant in service related changes that will occur during the period from which 
they have selected post-test year plant additions.  CUB contends the changes the 
Company ignores would tend to offset the revenue requirement effects of the post-test 
year additions to plant in service.  CUB asserts in particular, the Company recognizes 
only the increase in accumulated depreciation that is directly related to the forecasted 
plant additions.  CUB claims that ComEd’s proposed post-test year changes do not 
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recognize the growth in accumulated depreciation on embedded plant in service that will 
be taking place as the new plant additions are going into service.  

CUB recognizes that during the rebuttal phase of this proceeding, Staff and 
ComEd entered into a Stipulation in which they agreed to adjustments to plant in 
service, accumulated depreciation, ADIT, and depreciation expenses related to the 
Original Cost Audit (OCA).  In addition, Staff agreed that it will not advocate that any 
conclusions or recommendations identified in the OCA Report should be adopted or 
ordered by the Commission in the Audit Docket or that any adjustments in the Report 
should be made except as outlined in the Stipulation.  AG/CUB Ex. 8.0 at 7.  CUB 
points out that Staff and ComEd have further stipulated to limit the Company’s pro 
forma adjustment to rate base for post-test year plant additions to those additions that 
actually go into service by June 30, 2008.  Id. at 2.  CUB argues that because the 
Stipulation specifies that no more than the actual plant additions through June 30, 2008 
can be included in the final rate base determination, this adjustment would now be little 
more than a place holder.  Id. at 5.  Finally, CUB maintains the Stipulation no longer 
recognizes any growth in Staff’s revised schedules for the balance of accumulated 
depreciation beyond the end of the test year.  

CUB points to the Commission’s rule on pro forma adjustments (83 Ill. Admin. 
Code § 287.40) for the proposition that all changes in plant should be recognized along 
with post-test year plant additions.  CUB argues the Commission should adopt the same 
treatment in this case that it ordered in other cases under similar circumstances and 
offset the Company’s post-test year additions to plant with the post test year growth in 
the depreciation reserve, thus avoiding a mismatch of these major elements of rate 
base.  CUB recognizes that in a recent Ameren rate case, the Commission clearly 
acknowledged that the AmerenUE net plant balance was increasing, but concluded that 
UE's proposed additions to plant in service should be included in rate base, but only “to 
the extent that they exceed increased accumulated depreciation.”  AmerenCIPS and 
Union Electric Co. (AmerenUE), Docket 02-0798, et al., (cons.), Order at 10-11, (Oct. 
22, 2003).  CUB asserts the Commission concluded that this treatment “more accurately 
matches the costs and revenues that may be expected for the period during which the 
rates are in place.”  Id.  CUB argues there is no basis to distinguish the circumstances 
in this case from those of Docket  03-0009.  Accordingly, CUB recommends that the 
Commission should order the same balanced treatment of pro forma changes and offset 
the Company’s post-test year additions to plant with the post-test year growth in the 
depreciation reserve, avoiding a mismatch of major elements of rate base. 

CUB recognizes that any reasonable interpretation of the Commission’s findings 
in the other cases (Docket 02-0837 involving CILCO and Docket 03-0008 involving 
CIPS) also supports offsetting adjustments to include post-test year plant additions by 
the known and measurable growth in the balance of the accumulated reserve for 
depreciation that will occur as plant is added.  CUB claims that in those cases, there 
was no increase in net plant over the relevant time period.  CUB states that the increase 
in plant in service was matched or exceeded by changes in accumulated depreciation.  

CUB argues that the Commission must recognize that as the future plant 
additions occur and the balance of gross plant increases, the accumulated reserve for 
depreciation will also continue to grow as a result of recording depreciation expense on 
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total plant in service.  Thus, CUB avers that the net plant in service included in rate 
base will not increase by an amount equal to future additions.  CUB claims that when 
growth in the balance of the accumulated reserve for depreciation is taken into account, 
the effect of growth in rate base due to plant additions will be mitigated significantly.  
According to CUB, it makes little sense to allow a selective pro forma adjustment to 
increase rate base for post-test year plant additions when the Company’s actual growth 
in the net plant in service -- along with its rate base and associated revenue 
requirement -- will be substantially less.  

(vi) Staff 
As set forth in the Staff and ComEd stipulation, Staff withdrew its adjustment to 

adjust plant and service and accumulated depreciation balances to the actual amounts 
known on December 31, 2007. Staff originally proposed the adjustment in Staff witness 
Griffin’s direct testimony.  The basis for Mr. Griffin’s adjustment was that ComEd 
originally proposed pro forma additions for a twenty-one month period which included all 
of 2007 and the first three quarters of 2008.  Mr. Griffin explained that because actual 
amounts for 2007 were known, the Company’s pro forma adjustments should not 
produce a result that was inconsistent with the actual operating results for which the pro 
forma adjustments were intended to represent.  For that reason he proposed adjusting 
plant and service and accumulated depreciation to the balances on December 31, 2007 
actually in existence.  Staff Ex. 2.0 Corr. at 7-8. 

Staff witness Griffin’s rebuttal testimony explained the basis for withdrawing the 
adjustment.  Staff witness Griffin originally proposed the adjustment because in his 
opinion ComEd was proposing a comprehensive restatement of its plant balance from 
the end of the test year 2006 forward 21 months to as of September 31, 2008.  Mr. 
Griffin proposed his adjustment to mitigate the shift in the test year from December 31, 
2006 to September 31, 2008. Staff Ex. 15.0 Corr. at 8-9.  Mr. Griffin further testified that 
he withdrew his adjustment given that as part of the stipulation ComEd agreed to limit 
its pro forma adjustments to plant additions through June 30, 2008.  Because there was 
no longer a comprehensive restatement of plant balances, Mr. Griffin found the 
adjustment to no longer be necessary. 

Staff adds that Mr. Griffin testified that the pro forma adjustments though June 
30, 2008 agreed to by ComEd in the Stipulation are reasonable and meet the known 
and measureable standard of 83 Ill. Adm. Cod 287.40.  

(vii) Commission Analysis and 
Conclusion 

EXCEPTION NO. A-5 
The Company proposesproposed to include pro forma plant additions through 

September 2008.  According to ComEd these are plant additions that are reasonably 
certain to occur within 12 months from the date of filing, October 2007, and the amounts 
are determinable.  This unprecedented request to include 21 months of pro forma 
capital additions requires a careful examination of the impact on rate base.  ComEd has 
never requested such a significant increase in post test year capital additions.  As the 
Commission found in Dockets 02-0798, et al., significant post test year capital additions 
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might be be allowed if they are not largely or entirely set off by increases in 
accumulated depreciation.     

Staff originally proposed not allowing any additions beyond December 2007, but 
Staff witness Griffin stated that he would consider any additional evidence the Company 
provided in its rebuttal testimony.  Staff now supports the inclusion in rate base of actual 
plant additions through June 30, 2008, whether the Stipulation is adopted or not but with 
the amount limited to (capped at) the updated amount of pro forma capital additions 
through that date identified and supported in ComEd’s rebuttal testimony.  See Staff IB 
at 13.  This reducationreduction to rate base from the Company’s proposal appears to 
be a compromise position premised on no reduction to rate base for accumulated 
depreciationis one to which ComEd is willing to agree if the Commission approves the 
set of recommendations in the Stipulation based on the evidence in the record and 
ComEd’s conditional proposed concessions incorporated therein.  Staff’s proposal to 
rely on actual plant increases through June 30, 2008 is not approved because it relies 
on data not in the record and no opportunity is afforded to intervenors to dispute the 
proposed exhibit approved because the particular dollar value is not information on 
which we are basing our decision, but is rather data that will be used as part of the 
compliance filing.  The record contains ample evidence supporting use of actual 
additions in this way where the utility has consented that the particular dollar amount 
can only result in a reduction to, or an amount no higher than, the amount of plant that 
was identified and supported in ComEd’s rebuttal testimony.   ComEd’s conditional 
concession on this subject accepts any reduction in the plant additions sought in order 
to bring them in line with actual plant additions. 

The AG improperly seeks to replace the evidence the Company has provided 
regarding its pro forma capital additions with a formula based on last year’s data.  This 
is inconsistent with Section 287.40 and is rejected. 

(b) With respect to the propriety of the additions, the Company provided 
extensive evidence in rebuttal testimony in response to Mr. Griffin’s direct testimony for 
its plant additions through September 2008.  These additions include projects to 
establish service to new customers, “summer critical” projects to ensure that ComEd 
has adequate capacity for the summer peak season, corrective and preventative 
maintenance projects, projects to enhance system performance, and relocation of 
necessary existing facilities displaced by public works projects.  Accordingly, the 
Company has shown that these pro forma plant additions are reasonably certain to 
occur and are approved to the extent they exceed accumulated depreciation.  
Accumulated Deferred Income Taxes (“ADIT”). 

With regard to AG/CUB’s and the IIEC’s proposed adjustments to the 
Depreciation Reserve related to test year plant, the Commission rejects those proposed 
adjustments based on the evidence in the record and because the adjustments are 
improper under the Commission’s rules and test year principles.  In ComEd’s 2005 rate 
case, the Commission rejected similar proposed adjustments.  The Commission held: 

Commission Analysis and Conclusion 
At issue here is the AG’s proposed adjustment to the accumulated 

reserve for depreciation in order to make the pro forma balance consistent 
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with the pro forma plant in service included in rate base.  ComEd contends 
that the proposal presented by the AG violates Section 287.40 and test 
year rate making principles.  The AG’s proposed adjustment does not 
correlate to any pro forma 2005 capital additions or any plant adjustment 
proposed by any of the parties. Instead, the AG’s proposal merely takes 
one part of the rate base and moves it one additional year into the future.  
ComEd argues that the Commission rules and test year ratemaking 
principles prohibit such an adjustment.  The Commission concurs with 
ComEd as to this issue.  Further, the Commission finds the cases 
presented by the AG to be inapplicable and without merit.  The 
Commission agrees with ComEd’s assertion that the effect of the AG’s 
proposed adjustment would be to inappropriately bring the test year into 
the future for accumulated depreciation.  The Commission rejects the 
AG’s proposed adjustment. Accordingly, the Depreciation and 
Amortization figure that corresponds to rate base approved herein is 
reflected in the Appendix attached to this Order. 

Order in ICC Docket No. 05-0597, page 15. 
  In February 2008, the Commission again rejected the same proposal from the 

AG and CUB in its Order in the 2007 Peoples Gas/ North Shore Gas rate cases.  The 
Commission held: 

Commission Analysis and Conclusion 
All parties agree that this issue has been previously addressed by 

the Commission.  All parties largely agree that the facts differ from one 
case to another.  All parties should agree that Commission action brings 
certainty to a situation and settles expectations. This is another way of 
saying that unless there are clear and distinguishable reasons for deciding 
a case differently, the Commission will follow in line with precedent.  To do 
otherwise risks a charge of arbitrary and capricious action. 

There is much debate as to which of the decided cases are most 
reflective of the instant situation. Having reviewed the evidence and the 
parties’ arguments, we find that the facts at hand most closely resemble 
the situation that we most recently considered in Docket 05-0597 (that 
concerns Commonwealth Edison Company).  In that proceeding, then AG 
witness Effron proposed to increase through the end of 2005, the entire 
depreciation pertaining to all plant that went into service prior to and in the 
2004 test year. Order at 12, Docket 05-0597. The proposal of GCI witness 
Effron is essentially the same in this case. 

Here, as in Docket 05-0597, the Utilities made depreciation 
adjustments for post-test year plant that comprises its pro forma additions. 
Here, as in Docket 05-0597, the Utilities argue that the proposed 
adjustment is one-sided and unfair.  Here, as in Docket 05-0597, the 
Utilities argue that the proposal presented by the intervening party violates 
Section 287.40 and test year rate-making principles.  Here, as in Docket 
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05-0597, the Utilities argue that the proposed adjustment merely takes 
one part of rate base and moves it one additional year into the future.  
Here, as in Docket 05-0597, the same Orders entered in earlier dockets 
are being asserted by the intervening parties in support of their position. 

In our conclusion for Docket 05-0597 the Commission determined 
that the same cases that the GCI parties rely on here, were inapplicable 
and without merit.  Order at 15, Docket 05-0597.  We further agreed with 
the assertion (made in this proceeding) that the effect of the proposed 
adjustment would be to “inappropriately bring the test year into the future 
for accumulated depreciation. Id.  We observed too, that the proposed 
adjustment does not correlate to any pro forma capital additions or any 
plant adjustment proposed by any party.  In the end, the Commission 
rejected the AG’s adjustment in Docket 05-0597.  

In our view, and under our analysis, the outcome of the 05-0597 
proceeding is controlling on the dispute at hand.  Indeed, we are shown 
nothing as would have us depart from the decision that the Commission 
set out in that matter. Staff’s changed position on Reply Brief is insufficient 
in these premises.  For their part, the GCI take little or no account of the 
facts, circumstances or findings in Docket 05-0597.  Consistent with our 
prior and controlling decision on the issue, and for the same reasons, we 
here reject the GCI’s proposed adjustment.  While Staff and the GCI take 
exception with our reliance on the disposition of this issue in the ComEd 
orders, they make no attempt to distinguish the facts in that proceeding 
from the facts at hand.  Thus, we are unable to lawfully deviate from that 
conclusion.  Moreover, Staff effectively admits that additional record 
analysis is needed to allow for consideration of the GCI’s proposed 
adjustment. This (and the arguments that the Utilities set out in reply to the 
exceptions), convinces the Commission that, on the evidence presented, 
our decision is right. 

Order in ICC Docket Nos. 07-0241 / 07-0242 Cons., pages 16-17. 

The Commission is mindful of, and has followed and applied here, its obligation 
to decide this issue based on the evidence in the record of the instant case.  220 ILCS 
5/10-103, 10-201(e)(iv).  The evidence in the record and the Commission’s rules and 
test year principles warrant and require the rejection of AG/CUB’s and IIEC’s proposed 
adjustments for the same reasons as the Commission previously found and held.  
AG/CUB and the IIEC have provided no factual or legal grounds that warrant the 
Commission’s approving their proposals.  

(b) Accumulated Deferred Income Taxes 
(“ADIT”) 

(i) ComEd 
ComEd asserts that its calculation of its ADIT balance should be approved.  

ComEd explains that it started with the jurisdictional figure for ADIT as of the end of the 
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test year, i.e., as of December 31, 2006, and then made the correct adjustments 
needed to reflect the impacts of its proposed adjustments to plant, including its pro 
forma adjustments for post-test year capital additions, using the same methodology that 
it employed, and that the Commission approved, in ComEd’s 2005 and 2001 rate cases. 
ComEd Ex. 7.0 Corr. at 19, 34-36; ComEd Ex. 7.1, Sched. B 1 at 1, l. 11, column (C), 
Sched. B 2 at 1, l. 11, column (B), Sched. B 2.1. 

Using the same theories they invoked for their improper proposed adjustments to 
the Depreciation Reserve for post test year depreciation expense on test year plant, 
AG/CUB and IIEC propose to add more ADIT related to test year plant, in the amount of 
$88,297,000 and $87,673,000, respectively.  Their proposals to inflate ADIT for test 
year plant should be rejected for the same reasons that their proposed adjustments to 
the Depreciation Reserve should be rejected.  The proposed adjustments are 
unwarranted and inconsistent with the test year and pro forma adjustments rules and 
past Commission Orders.  ComEd Ex. 25.0 Corr. at 26; ComEd Ex. 40.0 Corr. at 17-20. 

Moreover, the proposal is incorrect for the additional reason that, while AG/CUB 
and IIEC argued that net plant changes should be the basis of the calculation of pro 
forma capital additions, the definition of net plant does not include ADIT.  E.g., Griffin, 
Tr. 668 669, 677, 681.  So, even under the AG/CUB and IIEC arguments about the 
Commission’s rules, their proposed adjustment still lacks merit.   

(ii) AG 
The AG argues that, as with accumulated depreciation, it is improper and 

inconsistent to include post-test year plant additions in rate base without recognizing 
that a portion of those additions will be financed by the customer supplied, zero-cost 
capital represented by the growth in accumulated deferred income taxes.  Therefore, 
the AG argues that the test year balance of ADIT should be adjusted to reflect the 
growth that will be available to finance the growth in plant balances after the test year.  
ComEd has not recognized the source of funds that will be provided by the growth in 
ADIT as the post-test year plant additions go into service and it will continue to record 
tax depreciation in excess of book depreciation on plant in service.  That excess 
depreciation will reduce income taxes currently payable, thereby providing cash that is 
available to finance its post-test year additions to plant.   

AG/CUB witness Effron has calculated the growth in the balances of plant-related 
ADIT based upon the actual balances through September 30, 2007, the most recent 
data available from the company.  These calculations show growth of $100,845,000 in 
the balance of plant related ADIT from December 31, 2006 to September 30, 2008, 
which is $88,297,000 greater than ComEd’s adjustment to the balance of ADIT.  
AG/CUB Ex. 5.1, Sched. B-2.  Therefore, the AG recommends that the pro forma 
balance of ADIT deducted from plant in service in the computation of rate base be 
increased by that same amount.  Reducing ComEd’s adjustment for post-test year plant 
additions by related growth in the balance of ADIT does nothing more than allowing 
investors to earn a return on their actual investment in utility operations – but only on 
that actual investment.  Unless the Commission intends to authorize ComEd to earn a 
return not on post-test year plant additions that are financed by customers, the AG says 
that the post-test year growth in the balance of ADIT that is used to finance the post-test 
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year plant additions must be recognized.   
(iii) CG 

CG supports the arguments of the AG. 
(iv) IIEC 

For the same reasons the Commission must take account of the change in 
accumulated depreciation in connection with ComEd’s pro forma adjustment for plant 
additions, IIEC recommends that the Commission recognize a pro forma adjustment for 
ADIT over the same period ComEd proposes to recognize plant additions, for an 
accurate determination of rate base. 

(v) Commission Analysis and 
Conclusion 

EXCEPTION NO. A-6 
Consistent with the Commission’s rejection of AG/CUB’s and IIEC’s proposed 

adjustments to the accumulated provisions for depreciation and amortization and to the 
extent post-for test year plant investment is added to rate base, the corresponding 
impact of that additional plant on ADIT, their proposed adjustments to ADIT for test year 
plant likewise should be added to rate baserejected.  Accordingly, the AG’s adjustment 
istheir proposed adjustments are not adopted. 

b) Underground Cable and Services 
(1) ComEd 

ComEd’s proposed rate base includes the cost of underground distribution cable 
and service lines.  According to ComEd, it has presented sufficient evidence to prove 
the prudence of the investments and the reasonableness of the costs incurred.  For 
example, ComEd has presented evidence that the underground cable and service are 
useful to customers; that the cost of construction is reasonable given the escalating cost 
of labor and materials; and that ComEd has procedural controls in place to ensure the 
efficiency and necessity of new construction projects. ComEd Ex. 4.0 2nd Corr. at 30, 
36, 41-42. 

ComEd asserts that it has proven that the underground cable and services are 
used and useful, and were acquired prudently, at reasonable cost.  A utility that 
establishes these facts, ComEd argues, is legally, indeed constitutionally, entitled to 
recover those costs.  Staff witness Lazare, who proposed to disallow $111 million (gross 
plant amount) from plant in service ($104.6 million from rate base) relating to 
underground lines and services, could not point to a single cable or service asset that is 
unused or not useful, was purchased or installed imprudently, or could have been 
acquired at the time for a lower cost.  Lazare, Tr. at 1746-47.  In any event, it has never 
been the law that a utility, to support its rate request, must identify, explain and justify 
every individual component of an investment or group of investments (distinct from the 
construction projects of which they were a part).  Neither Commission rule nor long-
standing practice requires a utility to explain why the prudent and reasonable costs of 
equipment that it purchases and installs have increased; it only needs to prove that it 
acted prudently and that the costs were reasonable.  ComEd simply does not maintain 
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the type or level of detail Staff now seeks here. ComEd Ex. 37.0 at 2-3.  If the 
Commission does decide that utilities should maintain and produce this level of detail, 
its rules should be amended prospectively to provide so.   

ComEd maintains that its obligation is to follow the Commission’s rules regarding 
new plant in rate base and present evidence that those additions are used and useful in 
serving customers, and that they were prudently acquired at reasonable cost.  220 ILCS 
5/16 108(c); Citizens Util. Bd. v. Illinois Comm. Comm’n, 166 Ill. 2d 111, 121 (1995) 
(“CUB”).  The Commission’s rules set forth the obligations imposed upon a utility in its 
initial filing and in its initial testimony with respect to additions to rate base.  83 Ill. Adm. 
Code Section 285.6100 prescribes what the utility must provide in the Part 285 filing as 
to major additions to rate base, the so-called “Schedule F-4” projects, and 83 Ill. Adm. 
Code Section 286.20(a)(2) specifies what the utility must include in its direct case about 
the Schedule F-4 projects. In its initial filing, ComEd met each of the Commission’s 
requirements relating to additions to rate base since its last rate case.  The testimony of 
Mr. McMahan described all the Schedule F-4 projects as well as relevant supporting 
documents. 

Beyond that, ComEd believes it has introduced a raft of evidence showing the 
prudence, reasonableness and cost justification for all of its additions to rate base, 
including underground cable and services. ComEd Ex. 4.0 2nd Corr. at 42, 55-56.  
ComEd described at some length the various factors that were causing its investment 
costs to increase: the steep increases in equipment such as cable, poles and 
transformers; and the extraordinary price increases in commodities such as copper that 
resulted from strong worldwide demand for such commodities.  ComEd Ex. 4.0 2nd 
Corr. 13–14.  ComEd further explained that it manages every capital project either as a 
unique project (all projects over $100,000) or as a blanket project (individual projects 
under $100,000).  In 2005 and 2006 ComEd installed $770 million of plant additions as 
blanket projects.  ComEd explained the nature of the blanket programs and described 
how the costs of such blanket projects are managed, controlled, accounted for and 
reported. ComEd Ex. 5.0 Corr. at 30-31. 

ComEd also retained the energy consulting firm, Power Delivery Research & 
Consulting Corp. (“PDR&C”) to perform a top-down review of ComEd’s major capital 
projects and its largest blanket programs.  In the course of that work, PDR&C 
interviewed ComEd personnel, gathered relevant project-related documentation, and 
drafted evaluations of the projects analyzed.  ComEd relied upon the PDR&C reports 
and supporting documentation to support its conclusion that its investment in each of 
the projects was prudent, that the costs incurred were reasonable, and that the 
investment is used and useful in providing utility service. ComEd Ex. 5.0 Corr. at 15-16.  
In 2005 and 2006, ComEd spent $285.8 million on the installation of 25 million feet of 
cable and wire for 106,700 new services for residential and commercial customers.  
PDR&C also studied the eight blanket programs through which ComEd, in 2005 and 
2006, installed those new services.  Two PDR&C reports in this area are of particular 
significance:  “Install New Services for Residential Customers” and “Install New 
Services for Commercial Customers (both June 25, 2007).  PDR&C prepared a 
separate report that explained the $126 million in capital costs ComEd incurred through 
five blanket programs involving underground cable replacement and installation:  
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“Emergency Replacement of Electrical  Underground Equipment” (June 25, 2007).  
ComEd pointed out that none of the sources of information it made available 

were reviewed by Mr. Lazare.  ComEd added that Mr. Lazare admitted that he had no 
evidence that any of the costs of the cable and services were imprudent or 
unreasonable.  Tr. at 1746-47.  ComEd noted that it maintained data rooms in both 
Springfield and Chicago containing documents relevant to plant additions; that it 
engaged a third-party consulting firm to independently evaluate ComEd’s construction 
projects; and that it made ComEd operations personnel available for interviews.  
Though ComEd believed that at least three of the independent evaluation reports would 
have been directly relevant to Mr. Lazare’s inquiry and the numbers used in his 
calculations, he neither looked at them nor asked any questions about ComEd’s 
construction programs.  Tr. at 1728, 1739. 

ComEd asserts that it has shown that the mathematical analysis advanced by 
Mr. Lazare was flawed in five critical ways.  First, ComEd explained that the “unit cost” 
calculated by Mr. Lazare was a meaningless and arbitrary number, because it used the 
total amounts in entire Uniform System of Accounts (“USOA”) accounts.  ComEd also 
noted that changes in this number are heavily influenced by changes in other 
components of the accounts.  In addition, ComEd noted that a quick look at the Staff 
exhibit that summarizes these increases (Staff Ex. 5.0, Schedule 5.1) shows that 
average per unit costs fluctuate heavily on a year-over-year basis, ranging between 
$96,448 (2000) and $270,657 (2006) per mile for underground cable.  Such grossly 
fluctuating “per unit” costs suggest that many extraneous factors must be clouding the 
analysis, but Mr. Lazare ignored all external factors entirely. 

Second, ComEd pointed out that Mr. Lazare divided the costs by the number of 
miles of primary conductor, which does not include hundreds of miles of secondary 
cable also included in the costs.  Third, ComEd showed that an arbitrary choice of the 
five-year period from 2000-2004 for comparison resulted in a 19.5% higher “average 
unit cost” than if the four-year period from 2001-2004 had been used.  Simply 
eliminating one year (2000) from the analysis reduced the recommended disallowance 
by 75%.  Fourth, Mr. Lazare assumed, rather than proved, that his calculated increase 
in costs constitutes unreasonable increases, without reference to industry benchmarks 
or any other real world context.  Fifth, ComEd criticized Mr. Lazare’s hypothetical proxy 
for an allowable rate of cost increase.  

More significantly, alternative ways of looking at Mr. Lazare’s own data showed 
that the 2005 and 2006 “per unit” costs, even taken at the face value Mr. Lazare would 
assign to them, are not out of line with prior costs.  For example, in 2002, the “per unit” 
cost was $217,990; if that were escalated at 4% per year, corresponding numbers for 
2005 and 2006 would be $245,209 and $255,017 respectively (or a per-mile weighted 
average of $245,401).  Actual ComEd numbers as reflected on Mr. Lazare’s schedule 
5.1 were actually less than that:  $225,498 and $270,657, respectively (or a weighted 
average of $245,170).  Looked at this way, Staff’s own numbers show no increase at all, 
much less an unexplained one.   

ComEd believes that it is only fair that it be judged against a standard 
established before it books its investments, not after.  Any requirement that ComEd 
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retain data about, and then separately quantify and justify, the share of each FERC 
account that consists of the cost of capitalized labor, as opposed to other costs, such as 
materials, would amount to a new data requirement in this case, imposed retroactively.   
To hold that it could not recover its costs unless it could provide a break down of 
capitalized labor by FERC account in this manner would be fundamentally unfair.  
ComEd also claims that it would be illegal.  Illinois Power Co. v. Illinois Comm. Comm’n, 
339 Ill. App. 3d 425, 439-40 (5th Dist. 2003) (reversing Commission decision that 
“created after the fact the standard of care … and applied it in hindsight to judge the 
prudence” of the utility’s decision (emphasis in original)). 

ComEd has never been required – by the USOA, GAAP, the Public Utilities Act, 
the Commission’s rules, or any previous Commission order – to maintain capitalized 
labor costs by project. Tr. at 1741-1743.  Staff itself has never, even informally, 
requested that ComEd track this data.  Mr. Lazare admitted that ComEd is in 
compliance with the USOA, that tracking capitalized labor is not required by any law or 
order, and that he was unaware of there ever having been a request – of ComEd or any 
other Illinois utility – by Staff’s accountants to maintain capitalized labor statistics.  Id.   

ComEd explained that in any event, the information Mr. Lazare sought is, at best, 
a starting point for a meaningful evaluation of ComEd’s management decisions.  If, of 
the $482 million ComEd invested in plant additions for underground lines in 2005 and 
2006, ComEd had reported that $200 million constitutes capitalized labor, it is 
inconceivable how that information alone would be probative on the question of overall 
reasonableness of costs.  Mr. Lazare also complained that ComEd was unable to 
produce a breakdown of the costs of a variety of listed materials that must be reported 
in the USOA accounts.  For instance, costs included in USOA Account 366 are costs 
related to, inter alia: “ventilation equipment, sump pumps… permits … municipal 
inspections…” 18 C.F.R. 101, adopted at 283 Ill. Admin. Code §415.10. Mr. Lazare did 
not explain how this data, if produced, would aid the Commission in reviewing ComEd’s 
rate base.   ComEd’s inability to produce such breakdowns does not call for a 
disallowance. 

In its Initial Brief, Staff presented a new calculation that Mr. Lazare did not 
present in, and is contradicted by, his testimony.  Staff Init. Br. at 14-15.  Staff took one 
of Mr. Lazare’s incorrectly calculated numbers, a supposed $207,159 per mile for 
underground cable, and compared it to a number from of a graph on page 36 of Mr. 
Williams' direct testimony, and then claimed that only 1.2% of ComEd’s costs of cable 
installations were attributed to the costs of materials.  (Mr. Lazare himself estimated this 
figure at 27.6%.  See Staff Ex. 5.2 at 2.)  No testimony supported this calculation, and it 
is not valid.  It is inappropriate to take the wrong total cost per mile figure, and compare 
it to an isolated cost of one type of material. 

ComEd states that Staff’s arbitrary, after-the-fact analysis does not adhere to the 
recognized legal framework for judging rate base additions and was factually erroneous.  
ComEd added that such a theory was insufficient to erase over $100 million of real 
assets from ComEd’s rate base.  For these reasons, ComEd urged the Commission to 
reject Mr. Lazare’s proposed disallowance. 

(2) Staff 
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Staff proposed adjustments for 2005 and 2006 plant additions associated with 
underground lines and services. Staff asserts the adjustments are necessary because 
ComEd thoroughly failed to provide reasonable evidence justifying the levels of its 
proposed additions. Staff further asserts that proposed adjustments are reasonable 
because they are based upon the most rational assumptions concerning the trajectory 
of costs for underground lines and services given the available evidence in this 
proceeding. Specifically, Staff proposes adjustments of $74.69 million for underground 
lines and $36.26 million for services, or a combined $110.95 million for these two sets of 
costs. Staff Ex. 5.0 at 24. 

ComEd proposes in this case to include in rate base a total of $482 million in 
plant additions for underground lines over the years 2005 and 2006. It also seeks 
recovery for $127 million in plant additions for services over those same years. Staff Ex. 
5.0, Schedule 5.1.   

ComEd witness Williams presents the principal support for the proposed 
additions. He argues that the costs of plant equipment have escalated in recent years. 
ComEd Ex. 4.0 at 36:711-712. In support, Mr. Williams provides cost data for certain 
materials associated with distribution assets for the years 2002-2006. According to Mr. 
Williams’ data, costs for substation transformers and overhead conductor costs both 
increased by 110% between the years 2002-2006. He also finds that costs for 
underground cable and poles have increased by 60% and 30%, respectively, over this 
time period. So, for example, Mr. Williams identifies an increase in ComEd’s material 
cost for underground cable from $1,650 to $2,600 per mile from 2002 to 2006. ComEd 
Ex. 4.0 at 14:262; 36-37:717-719. This amounts to an increase of $950, or 
approximately 60%, per mile over this period. Staff Ex. 5.0 at 16. 

It is Staff’s position that the evidence provided by ComEd witness Williams does 
not constitute meaningful support for the Company’s proposed rate base additions. The 
material costs he cites represent only a small fraction of the requested 2005 and 2006 
plant additions for underground lines and services. For example, the average total cost 
for underground line plants additions per mile is $207,159 (Staff Ex. 5.0, Schedule 5.2 
at 2), so Mr. Williams’ testimony asserting an increase in ComEd’s material cost for 
underground cable from $1,650 to $2,600 per mile explains only a fraction (i.e. 1.2 
percent) of the total cost per mile ($2,600/$207,159 equals approximately 1.2%). 

According to Staff, the problem with the Company’s analysis is that Mr. Williams 
fails to support the balance of these costs, that is, the other 98.8% of the total per unit 
cost. For example, the Company identifies a variety of other materials costs for 
underground lines, including manholes, concrete, ventilation equipment, sump pumps, 
temporary installations for the permanent installation of conduit, permits, municipal 
inspections, insulated, submarine and lead cables (i.e. – secondaries), circuit breakers, 
insulators, tie wires and clamps associated with the racking of cables, lightning 
arresters, railroad or highway crossing guards, splices, switches, tree trimming, permits 
and other line devices. ComEd Ex. 22.0 Corr. at 4. However, ComEd provides no data 
on the costs of these other materials. Tr. At 737-738. Thus, the role of these additional 
items in shaping plant additions for underground lines cannot be determined. 

According to Staff, not only does Mr. Williams’ analysis lack data on the cost of 
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individual materials, but he fails to provide materials costs as a whole for underground 
lines and services. Mr. Williams does not know, for example, the amount of materials 
cost associated with the proposed 2005 plant additions for Account 366, Underground 
Conduit and Account 367, Underground Conductors and Devices. Tr. at 734. Mr. 
Williams also has not provided for the record a breakdown of services costs between 
material and labor. Tr. at 740.  

Also, according to Staff, ComEd does not provide evidence supporting increases 
in the share of plant additions represented by non-materials costs. The Company 
indicates that non-materials costs consist of two components. One component is “Other 
Direct Costs” which includes items such as labor, contracting, engineering, 
departmental overheads, and other costs directly associated with projects, and the other 
component is “Other costs” which includes allowance for funds used during construction 
(“AFUDC”), administrative and general overhead costs, pension and benefits, taxes and 
other indirect costs. None of these costs is provided for the record. Staff Ex. 5.0 at 19-
20.  When asked specifically about the component of plant additions represented by 
capitalized labor costs, Mr. Williams acknowledged for the Company that they “don't 
break out specifically the labor costs itself.” Tr. at 738. 

It is Staff’s position that the lack of information on these non-materials costs 
makes it difficult if not impossible for the Commission to understand their contribution to 
the overall increase in plant additions for underground lines and services from 2000-
2004 to 2005-2006. The Company failed to explain whether these costs have increased 
and, if so, to what extent. This lack of evidentiary support prevents an examination of 
how these non-materials costs contribute to the overall increase in plant additions over 
this time period. Thus, according to Staff the Company has failed to fully substantiate 
the increases in these accounts. Staff Ex. 5.0 at 20. 

Staff contends that this lack of support also undermines Mr. William’s conclusion 
concerning the Company’s rate base that, “[w]ith respect to each of the assets that are 
already in service, the cost at which ComEd acquired and installed the asset was 
reasonable and prudent.” ComEd Ex. 4.0 at 39. Staff also asserts that the lack of record 
evidence concerning the two essential components of materials and labor costs makes 
this conclusory statement unsupported as well. 

Staff’s conclusion concerning per-unit costs is based on comparing the miles of 
underground primary conductors installed over the years 2000 – 2006 with the amount 
of ComEd’s plant additions associated with underground conduit, conductors and 
devices for each of those years. This comparison shows that the per-mile cost for the 
installation of underground lines has risen significantly over this period from an average 
per-mile cost of $164,642 for the years 2000-2004 to $245,170 for 2005-2006. This 
amounts to an increase of $80,528, or 48.9% over the averages for these two time 
periods. Staff Ex. 5.0 at 15-16. 

Staff similarly derived per-unit costs for services by comparing the number of 
services installed each year from 2000 – 2006 with the amount of ComEd’s plant 
additions for services over that same period. That analysis shows that the per-unit cost 
of those plant additions has risen significantly, from an average of $552 for the years 
2000-2004 to $1,014 for 2005-2006. This amounts to an increase of $462, or 83.8%, for 
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the unit cost between these two time periods. Staff Exhibit 5.0 at 17. 
Staff asserts that ComEd’s failure to meet its burden of proof and establish the 

reasonableness of these substantial increases would be reason enough to deny 
recovery of these costs, Staff also engaged in further analysis to gauge the 
reasonableness of these costs. Given ComEd’s substantial increases in unit costs that 
Staff finds unsupported, Staff determined, based upon its analysis of the best available 
evidence, that ComEd’s proposed plant additions pertaining to underground lines and 
services for the years 2005 and 2006 should be adjusted downward. The first step in 
developing this adjustment was to determine an appropriate level of 2005 and 2006 
plant additions based on reasonable assumptions concerning the trajectory of materials 
and non-materials costs. Then, the difference between this level of plant additions and 
ComEd’s proposed levels provided the basis for Staff’s adjustment. 

Staff employed a multi-step process to adjust the Company’s proposed rate base 
for both underground lines and services. Staff sought to determine a reasonable 
increase in unit costs from a base period, 2000-2004, to the years for which ComEd 
proposed additions, 2005-2006. Staff Ex. 5.0 at 21. 

The first step of the process was to divide per-unit plant additions for 2000-2004 
into two categories, materials and non-materials costs. The only evidence provided on 
this cost breakdown reveals that materials costs account for $310,770,132, or 27.6%, of 
$1,124,596,303 in total distribution plant additions for 2005 and 2006 combined. This 
means that non-materials costs account for the remaining 72.4% of distribution plant 
additions. Therefore, Staff assumed that 27.6% of the unit costs for both underground 
lines and services were materials costs and 72.4% were for other costs. Staff Ex. 5.0 at 
22. 

Staff’s next step entailed applying realistic increases supported by the record in 
this case to both materials and non-materials costs from the midpoint of 2000-2004 to 
the midpoint of 2005-2006 to develop unit costs for underground lines and services in 
this latter period. The per-unit materials and non-materials costs derived in this manner 
were compared to the average per-unit plant additions for 2005-2006 proposed by 
ComEd. Then, the difference on a per-unit basis was multiplied by the number of units 
to determine an overall adjustment for each item. Staff Ex. 5.0 at 22. 

Staff’s adjustment gave ComEd the benefit of the doubt and assumes that all 
materials associated with underground lines have increased by the same percentage as 
the 60% increase in underground line costs cited by Mr. Williams. ComEd Ex. 4.0 at 36. 
For services, Staff found a 79.8% increase in materials costs for services to be 
appropriate. This 79.8% figure was derived as follows. Service lines can be installed 
both above and below ground. Thus, services costs are influenced by cost increases 
related to both overhead and underground lines. Company witness Williams indicates 
that the cost of overhead lines has grown by 110% from 2002-2006 and that the cost of 
underground lines has grown by 60% over this period. ComEd Ex. 4.0 at 37-36. Staff 
weighted the two growth figures by the number of miles of overhead and underground 
lines added by the Company since 2004, as presented in Mr. Williams’ testimony. 
According to Mr. Williams, the Company added 3,246 miles of overhead conductors and 
4,967 miles of underground cables since 2004. ComEd Exhibit 4.0 at 45. Assuming 
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overhead lines increased by 110% and underground lines by 60% produces a weighted 
average increase of 79.8%. See Staff Ex. 5.0, Schedule 5.2 at 2. This figure provides a 
reasonable proxy for the increase in materials costs related to services. Staff Ex. 5.0 at 
23-24. 

For non-materials costs, Staff applied an average increase of 3.5% per year. This 
figure reflects the average 3.5% wage increase that ComEd employees have received 
over the years 2004-2006. ComEd Ex. 7.1, Schedule C-2.1. It should be noted, 
however, that this figure could overstate the increase in non-materials costs because it 
does not factor in productivity growth which would reduce the labor time necessary for 
installing underground lines and services. Staff Ex. 5.0 at 24. 

These assumptions were used to calculate adjustments for underground lines 
and services in Schedule 5.02 of Staff Ex. 5.0. The adjustments reduce 2005 and 2006 
rate base additions for underground lines and services by $74.69 million and $36.26 
million, respectively, or $110.95 million collectively. The proposed adjustment also 
includes related adjustments to proposed levels of accumulated depreciation, 
depreciation expense and deferred income taxes. Staff Ex. 5.0 at 24. 

It is Staff’s position that its proposed adjustments are reasonable given ComEd’s 
failure to provide sufficient evidence, as explained above, to justify the increases in 
costs related to the 2005 and 2006 levels of plant additions for underground lines and 
services. 

Staff also states that despite Mr. Williams’ claim to the contrary, Staff does, in 
fact, question whether the amounts in ComEd’s proposed plant additions “were actually 
spent”. A key deficiency in ComEd’s numbers is that it cannot provide the amount of 
capitalized labor hours for either 2005 or 2006 plant additions. ComEd states it “does 
not maintain records of capitalized labor hours to categories called services, meters, 
substations, substations transformers, primary distribution transformers and overhead 
and underground conductors.” See Staff Ex. 18.0 at 2. 

Staff explains that this omission means there is no way to independently assess 
whether the labor costs incorporated into the Company’s plant additions were actually 
incurred; therefore, the overall accuracy of the proposed 2005 and 2006 plant additions 
cannot be independently verified. ICC Staff Exhibit 18.0 at 3:51-56. If ComEd cannot 
verify its own numbers, then Staff posits it cannot argue that a downward adjustment to 
that unsupported number is unreasonable. Nevertheless, this is what the Company 
argues. 

Staff also contests Mr. Williams’ claim that the per-mile cost of underground lines 
underlying Staff’s adjustment is “erroneously” labeled as an “average” because it does 
not specifically account for the costs of other underground line components, such as 
“conduit, manholes, concrete, ventilation equipment, sump pumps, temporary 
installations for the permanent installation of conduit, permits, municipal inspections, 
and other things” for FERC Account 366 and “insulated, submarine, and lead cables 
(that is, secondary lines) circuit breakers, insulators, tie wires and clamps associated 
with the racking of cables, lightning arrestors, railroad or highway crossing guards, 
splices, switches, tree trimming, permits, and other lines devices” for FERC account 
367. Staff responds that the reason it has not considered these costs is because they 
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have not been provided by ComEd. As previously noted, ComEd provides no data on 
the costs of these other materials. Tr. 737:2-738:6. Staff developed its adjustment 
based on the Company’s best available evidence. If Mr. Williams has concerns with that 
evidence, then Staff argues he should have taken steps to make the record more 
complete. Staff also responds that it is unfair and unreasonable – as well as irrelevant -- 
to criticize Staff’s adjustment based on the paucity of the evidence ComEd has put on 
the record. 

Staff similarly rejects Mr. Williams’ contention that the analysis underlying Staff’s 
adjustment is flawed because it does not explicitly consider cost components such as 
“brackets, cable and wire, conduit, insulators, municipal inspection, pavement cutting 
and replacement, permits, protection of street openings, service switching, etc.” ComEd 
Ex. 22.0 2nd Corr. at 6.   

In Staff’s view, Mr. Williams criticizes Staff for not providing information that the 
Company itself failed to present in support of its proposed plant additions for services. 
Staff sought to develop the most reasonable adjustment given the level of information 
provided. ComEd, for its part, provides a paucity of information concerning services 
costs. The lack of information raises questions about the reasonableness of ComEd’s 
proposed additions rather than Staff’s adjustment to those additions. 

Staff asserts that Mr. Williams’ assertions that Staff’s calculation of the unit costs 
per-service is “not a good metric” and that ComEd’s approach more appropriately 
“tracks the number of dollars invested in service lines, not the number of service lines 
themselves” is problematic at best. Staff states that it is difficult if not impossible to 
assess the reasonableness of services costs in a vacuum and that it is useful to know 
the quantity of assets associated with particular costs. If the number of services is not 
provided, then the quantity or amount of assets cannot be examined alongside the 
spending for those assets. Without a count of the number of services, it is difficult to 
determine whether the dollar amounts spent on services are, in fact, reasonable. Staff 
Ex. 18.0 at 8-9. 

Staff states that Mr. Williams’ contention that unit costs for services are not 
important because the Company focuses on “providing service to new customers, not 
the ‘service line’ itself” and may include other costs only further confuses matters. 
ComEd Ex. 22.0 2nd Corr. at 7. The problem, according to Staff, is that the Company 
must seek specific plant additions for service costs as presented in its revenue 
requirement based upon the ICC’s Uniform System of Accounts for Electric Utilities, 83 
Ill. Adm. Code 415, (“USOA”), rather than on its focus on providing services to new 
customers based on its “data book”.  

Staff also takes issue with Mr. Williams’ attempt to counter the unit costs 
developed by Staff with an alternative set of cost data that purports to show that plant 
costs have not increased unreasonably. ComEd Ex. 22.0 2nd Corr. at 5. For 
underground lines, he presented what he terms a “real” dollar per mile figure that was 
derived from ComEd’s annual Distribution System Data Book. According to Mr. 
Williams’ data, the cost of underground lines has increased at approximately half the 
rate Staff calculated between 2000-2004 and 2005-2006; 22.6% for underground cable 
in duct and 25.2% for direct buried underground cable. ComEd Ex. 22.0 2nd Corr. at 5. 
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Staff states there are fundamental problems with Mr. Williams’ argument. He has 
failed to establish the relevance of the unit costs from ComEd’s distribution data book 
for evaluating plant additions over the years 2000-2006. He does not explain why these 
costs provide any insights into the reasonableness of the plant additions ComEd 
proposes in this docket.  In contrast, Staff observes  that Mr. Lazare analyzed ComEd’s 
costs by the USOA accounts which directly correspond to the Company’s proposed 
revenue request and rates.  Staff concludes that ComEd has not established why the 
Commission should ignore ComEd’s data in ICC mandated accounts for data in a “data 
book” for which there is no regulatory standard and which ComEd has not connected to 
its accounting records. 

Staff also established during cross examination that the figures Mr. Williams 
presents for the “real costs” of underground lines “are average cumulative numbers, not 
numbers representative of additions each year”. Tr. 758-759. Furthermore, Mr. Williams 
agreed that to examine the “new or additional cost” associated with the unit costs from 
ComEd’s distribution data book, it is necessary to take the difference in the cumulative 
figures he presents divided by the miles of additional cable. Furthermore, Mr. Williams 
agreed that this would produce a unit cost of $359,000 per mile of additional cable, 
which is far higher than the $105,022 cumulative average mile presented in his rebuttal 
testimony. Tr. 760-762 

Staff contends that this discussion demonstrates is that Mr. Williams used an 
irrelevant set of costs in his rebuttal testimony in seeking to undermine the unit costs 
underlying Staff’s proposed adjustment. Looking at cumulative costs from one year to 
the next is fundamentally different from examining yearly plant additions. Thus, Staff 
asserts, Mr. Williams’ conclusions concerning cumulative costs have no meaning for the 
unit costs underlying Staff’s proposed adjustment for underground lines. Staff Ex. 18.0 
at 6-7.  

Staff also rejects Mr. Williams arguments regarding average services costs. Mr. 
Williams performs an analysis that finds the unit costs for residential services increases 
steadily while commercial costs fluctuate depending on individual circumstances. 
ComEd Ex. 22.0 2nd Corr. at 7-8.  Staff submits that Mr. Williams has failed to establish 
the relevance of this analysis in evaluating plant additions for services. The dollar 
amounts Mr. Williams presents for 2005 and 2006 once again do not correspond to the 
proposed plant additions for those years, so the meaning of his conclusions for the 
discussion of services costs is unclear. Staff Ex. 18.0 at 9. 

Staff indicates that it takes a more reasonable approach to analyzing the 
trajectory of plant additions costs for underground lines and services. While Staff seeks 
to examine the plant additions for both underground lines and services that ComEd 
actually incurs, Mr. Williams presents an alternative “typical” set of costs based on 
different data than presented in ComEd’s revenue requirement. Staff contends that Mr. 
Williams fails to demonstrate that these “typical” costs bear any relationship to the 
actual costs ComEd incurs. Consequently, the conclusions he reaches concerning 
these typical costs are irrelevant to determining the reasonableness of the plant 
additions for underground lines and services that ComEd proposes in this case. 

Staff asserts that the Company’s argument that Staff “has no evidence that any 
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of these costs were imprudently incurred or unreasonable in amount” (ComEd IB at 20-
21) demonstrates that the Company seeks to ignore its burden of proof to establish the 
reasonableness of its costs and instead place the onus on Staff to prove the 
unreasonableness of those costs. Staff states it has clearly documented the Company’s 
failure to support these investments. Nevertheless, in the Company’s view, it is Staff’s 
burden to prove that these unsupported numbers are unreasonable and should be 
removed from the Company’s rate base. Staff urges the Commission to send a strong 
signal that ComEd must clearly demonstrate why already burdened ratepayers should 
be asked to pay higher rates for electric service. 

Staff also asserts that ComEd’s legal assertions are faulty.  The Illinois Supreme 
Court held in People ex rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill. 2d 120, 131-
136 (1987) (“Hartigan I”) that it is not Staff’s or Intervenor’s burden to proof the 
unreasonableness of a utility's costs in the first instance; rather it is the utility’s burden to 
proof the reasonableness of its costs.  Hartigan I involved a direct appeal from a circuit 
court order reversing a Commission order finding certain costs for Unit 1 of ComEd's 
nuclear power plant near Byron, Illinois (“Byron 1”) to be reasonable. Id. at 128-130.  
The circuit court had also “ruled that the Commission had improperly placed the burden 
of proof with the intervenors to show that Edison's costs were unreasonable, rather than 
requiring Edison to prove that the costs were reasonable.” Id. at 129.  The Illinois 
Supreme Court affirmed the circuit court’s ruling, rejecting the “approach of excluding 
costs from the rate base only if they were proved to be unreasonable” and specifically 
holding that “[r]equiring intervenors to establish unreasonableness is therefore no 
substitute for requiring proof of reasonableness.” Id. at 135-136. 

Staff states that while Hartigan I focused and relied upon the burden of 
establishing the reasonableness of generating plant costs under what was then Section 
30.1 of the Act (now Section 9-213), the Supreme Court’s ruling was also based on its 
general reading of the Public Utilities Act and applies to costs other than generating 
plant.  Specifically, after finding that the audit required by Section 30.1 replaced the 
presumption of reasonableness, the court found that the presumption of prudence was 
also invalid under the comprehensive scheme for regulation under the Act: 

Staff also advises the Commission that in Citizens Util. Bd. v. Illinois Commerce 
Comm'n, 276 Ill. App. 3d 730, 746-747 (1st Dist. 1995) (“Citizens”), the holding in 
Hartigan I was clearly applied to revenue requirement components other than 
generating plant.  Then, the court found that the utility had not met its burden of 
establishing the reasonableness of its capital structure and, relying on Hartigan I, that 
the burden of establishing reasonableness had been improperly imposed on 
Intervenors. 

Staff submits that ComEd arguments criticizing Staff for allegedly failing to 
establish the unreasonableness or imprudence of ComEd’s cost fail under the holdings 
in Hartigan I and Citizens Util. Bd. v. Illinois Commerce Comm'n as a matter of law.   

Staff also finds ComEd’s evidentiary support lacking.  ComEd cites statements 
by Company witness Williams opining that these additions are “used and useful”. 
However, Staff asserts, this is an unsupported conclusory opinion by a Company 
employee who began his tenure in August 2006.  Tr. 764.  The lack of on-the-job 
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experience raises questions about the depth of his knowledge of the distribution system 
and his ability to reach conclusions about the extent to which rate base is used and 
useful. 

While the Company does cite testimony concerning the “escalating prices of 
labor and materials” for underground cable and services, Staff responds that the only 
relevant costs presented from the cited passages are the costs of underground and 
overhead cables. Those increases account for grand totals of $2,600 and $2,800 in 
costs per mile for underground and overhead lines, respectively. ComEd Ex. 4.0, 2nd 
Corr. at 36-37. Staff explains, by way of  example, that the Company’s average cost of 
2005 and 2006 additions per mile runs to $245,170 for underground lines (Staff Ex. 5.0, 
Schedule 5.2 at 2), which means that the unit underground cable costs cited by Mr. 
Williams amount to just over one percent of these additions costs. This leaves almost 
99 percent of these costs unexplained by the Company. 

Staff asserts that ComEd’s reference to an analysis which indicates that 
“between January 2004 and January 2007, utilities across the country experienced a 
34% increase in distribution plant costs” is similarly unavailing. Missing from the 
Company’s argument according to Staff, is any explanation why this figure 
demonstrates the reasonableness of ComEd’s proposed 2005 and 2006 additions for 
underground lines and services. Rather, Staff suggests the fact that this industry-wide 
survey is the only numerical support the Company can unearth testifies to the lack of 
concrete evidence for ComEd’s proposed plant additions. 

ComEd also cites to a statement that the Company “has controls in place to 
ensure that plant investments – including in cable and services – are necessary, and 
that the work is completed efficiently and at least cost.” ComEd IB, p. 22. Staff responds 
that this statement amounts to an unsupported assurance from ComEd that its costs are 
reasonable. Staff also asserts that these kinds of testimonials from the Company fall 
short of meeting the evidentiary burden to demonstrate that costs are reasonable. 

Staff submits that this discussion by the Company underscores the 
reasonableness of Staff’s proposed adjustment of underground lines and services. 
While ComEd asserts it has met its evidentiary burden, its discussion of the issue is 
bereft of sound evidence to support its plant additions. The only conclusion to draw from 
this discussion is that the Company has failed to meet its evidentiary burden and its 
plant additions in these areas are almost entirely unsupported. While this deficiency 
could justify a much larger adjustment, Staff chose instead a more limited adjustment 
that provides the Company reasonable increases in both materials and non-materials 
costs. 

Staff notes that Section 9-201 of the Act specifically provides that in any hearing 
to determine the propriety of any proposed rate, charge, practice, rule or regulation “the 
burden of proof to establish the justness and reasonableness of the proposed rates or 
other charges, classifications, contracts, practices, rules or regulations, in whole and in 
part, shall be upon the utility.” 220 ILCS 5/9-201(c).  Staff explains that while the burden 
of proof is often regarded as the burden of persuading the trier of fact on each element 
of a claim, it is actually a two-pronged concept consisting of the burden of persuasion 
and the burden of producing evidence sufficient to make out a prima facie case.  The 
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second prong is generally referred to as the "burden of production," the "burden of 
producing evidence" or the "burden of going forward" on an issue. See Consolidated 
Communications Consultant Serv., Inc. v. Illinois Bell Tel. Co., Docket 99-0429, 2001 Ill. 
PUC LEXIS 568, *12-14 (June 4, 2001) (explaining the two-fold nature of the burden of 
proof).   

Staff explains that the standard for a making out a prima facie case in Illinois can 
generally be stated as the requirement to provide at least some evidence on every 
element of the underlying cause of action.  Sherman v. Cryns, 203 Ill. 2d 264, 275 
(2003) ("A plaintiff establishes a prima facie case by proffering at least 'some evidence 
on every element essential to [the plaintiff's underlying] cause of action.'"); Happel v. 
Mecklenburger, 101 Ill. App. 3d 107, 111 (1st Dist 1981) ("The plaintiff must have 
presented some evidence, more than a scintilla, on every essential element of his cause 
of action.").  While a rate case is not a cause of action with a specific set of elements 
uniformly applicable in every case, Staff notes that a utility must establish “that its 
operating costs are reasonable, its rate base is the reasonable value of its property 
used for serving the public, and its rate of return on capital is the reasonable cost of the 
capital needed to provide the services.” Citizens, 276 Ill. App. 3d at 746.  Moreover, a 
utility’s rate base may only include “the value of such investment which is both prudently 
incurred and used and useful in providing service to public utility customers.”  220 ILCS 
5/9-211.  Indeed, Staff notes, the Legislature has declared that one of the goals and 
objectives of public utility regulation is to ensure that rates for the sale of various public 
utility services “accurately reflect the cost of delivering those services and allow utilities 
to recover the total costs prudently and reasonably incurred.”  220 ILCS 5/1-102(a)(iv).  
Thus, once specific issues are identified based on the facts and circumstances 
presented in a rate case, a utility is obligated to produce sufficient evidence on that 
issue to meet its burden of production.  If a utility fails to meet this burden by producing 
no evidence on a specific issue, then the Commission should rule against the utility on 
that issue for failure to satisfy its burden of production and burden of persuasion.  Cf. 
Sherman, 203 Ill. 2d at 275. 

Staff argues that the flaw in the Company’s argument is that it has not presented 
a prima facie case. As Staff views it, the Company admits it has not provided overall 
information on either materials or labor costs associated with plant additions. For 
example, Company witness Williams admits he does not know the amount of materials 
cost associated with the proposed 2005 plant additions for Account 366, Underground 
Conduit and Account 367, Underground Conductors and Devices. Tr. 734:8-13. He also 
admits he has not provided for the record a breakdown of services costs between 
material and labor. Tr. 740:9-18. In addition, when asked specifically about the 
component of plant additions represented by capitalized labor costs, Mr. Williams 
acknowledged, “We don't break out specifically the labor costs itself.” Tr. 738:18-19. 

Staff contends these deficiencies are critical given Mr. Williams’ statement that 
ComEd’s costs to install new underground lines and new services have increased 
“partly due to the higher cost of materials, and partly due to the higher cost of labor.” 
ComEd Ex. 22.0 2nd Corr. 4. ComEd’s failure to provide materials or labor costs 
associated with plant additions means that the prime drivers of these cost increases 
cannot be assessed., and a finding of reasonableness for ComEd’s requested increases 
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for underground cables and services cannot be made. 
Staff argues that the Company’s attempt to take Staff to task for not finding 

specific problems with its proposed plant additions is based on the faulty assumption 
that ComEd has satisfactorily supported its case. For example, ComEd claims that Staff 
has not identified “any component of ComEd’s non-material costs were imprudently 
acquired or unreasonable in amount.” ComEd IB at 23. Staff responds that even if this 
were legally relevant the problem is that ComEd provides virtually no cost information, 
and that means there are no costs to identify as imprudent or unreasonable. For 
example, ComEd has admitted that it does not break out the labor costs associated with 
plant additions. Thus, it is difficult to discern whether these unknown costs are 
imprudent or unreasonable. The same holds true for materials costs. ComEd’s failure to 
identify materials costs makes it difficult to state positively that the Company could have 
purchased or acquired those materials at a lower cost. Nevertheless, ComEd takes 
Staff to task for failing to identify specific problems with these unknown costs. ComEd  

ComEd further takes Staff witness Lazare to task for not making sufficient use of 
the available information resources in preparing his adjustment. The Company 
complains that Mr. Lazare visited ComEd’s Springfield data room on only one occasion 
and notes that he did not participate in the Rate Case Field audit. ComEd also 
complains that during his visit to the Springfield data room Mr. Lazare “could not 
remember reviewing any plant addition files”. According to the Company, these files 
included reports by a consulting firm, Power Delivery Research and Consulting Corp., 
which provided directly relevant information concerning the accounts Staff proposes to 
adjust.  

Staff responds that this argument is flawed. What activities Mr. Lazare did or did 
not undertake in addressing the issues in this case is irrelevant to whether the Company 
met its burden of proof. The only relevant matter is the evidence placed on the record 
and whether that evidence warrants a downward adjustment in this case. The fact that 
ComEd wishes to discuss the fact that Mr. Lazare did not participate in a field audit in 
Chicago should appropriately be construed as an effort to divert attention away from the 
evidentiary record in this case.  In addition, Staff asserts, ComEd provides no proof for 
its insinuation that the Data Room contains conclusive evidence to undermine Staff’s 
proposed adjustments. If the reports cited by ComEd do, in fact, undermine Staff’s 
position, then it is the Company’s responsibility to make that showing. However, ComEd 
has failed to do so in this case. 

Staff also notes that the Company’s invocation of the term “real costs” refers to 
the fundamentally flawed cost analysis presented in Mr. Williams’ rebuttal testimony that 
are inappropriate to use for assessing plant additions. According to Mr. Williams, the 
“real costs” of underground lines “are average cumulative numbers, not numbers 
representative of additions each year”. Tr. 758:8-759:11. Furthermore, Mr. Williams 
agreed that to examine the “new or additional cost” associated with the unit costs from 
ComEd’s distribution data book, it is necessary to take the difference in the cumulative 
figures he presents divided by the miles of additional cable. Furthermore, Mr. Williams 
agreed that this would produce a unit cost of $359,000 per mile of additional cable, 
which is far higher than the $105,022 cumulative average mile presented in his rebuttal 
testimony. Tr. 760:4-762:5. Thus, the “real costs” used by Mr. Williams is irrelevant for 
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assessing Staff’s proposed adjustment. 
The Company argues that if Staff had used a shorter period for its analysis, the 

results would have produced a smaller increase in average unit costs for underground 
cable, reducing Staff’s adjustment by 75%. According to the Company, “No 
“methodology” that produces such wildly fluctuating results based on changing a single 
arbitrarily chosen input can be deemed reliable.” The Company goes on to state, “Albeit 
in a slightly different context, Mr. Lazare himself stated in his direct testimony: “The use 
of older data produces a less precise picture of the current state of ComEd’s system. 
This can be significant since assets are being retired as well as added.” ComEd IB, pp. 
27-28. 

Staff responds that these arguments present a number of problems. For one, 
there is nothing arbitrary in the analysis performed by Staff. That analysis sought to 
determine the trend in underground lines and services costs over time. The larger the 
period of time assessed, the better the trend in costs can be assessed. As Staff witness 
Lazare stated, “I think that in this case a broader range is preferable to a shorter period 
in order to prevent any one atypical year from skewing the results.” Tr. 1751:9-12. 
ComEd’s effort to shorten the time period arbitrarily limits the trend being analyzed. 

Staff further states that it is also worth noting that ComEd limits its discussion to 
perceived problems with the analysis for underground cable. The fact that it did not 
present a complementary analysis for services suggests that ComEd could not derive 
similar favorable results by massaging the data for this cost account. 

Staff contends that its proposal reflects the most reasonable assumptions about 
plant additions costs for underground lines and services in this case. The basis for 
Staff’s approach is well laid out in Mr. Lazare’s testimony. In contrast, the Company’s 
proposed additions lack support or justification. In this situation, Staff argues it has 
presented the most reasonable approach. 

(3) Commission Analysis and Conclusion 
Mr. Williams and Mr. Lazare seem to make one apples-to-oranges comparison 

after another.  These difficulties appear to be the result of insufficient information being 
provided to Commission Staff.  The Commission notes, however, the Company’s claim 
that it does not maintain records in the manner sought by Staff and that it has never 
been required to do so.   

Nevertheless, ComEd bears the burden of proving that its proposed rates are just 
and reasonable.  It is not Staff’s burden or responsibility to prove that the costs at issue 
here are unreasonable.  Inferences within ComEd’s briefs that Staff must make that 
showing are incorrect.   

That being said, however, Staff’s adjustment is too extreme given that the 
Company has provided some justification for the increase in costs.  Also, the Company 
effectively showed that by eliminating the most outdated information from the year 2000 
from Mr. Lazare’s averaging period reduced the recommended disallowance by 75%.  
Based on ComEd Cross Ex. 15, this results in an adjustment of $18,730,380.  The 
Commission finds this to be reasonable because the year 2000 data is older and much 
lower than more recent years. 
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EXCEPTION NO. A-7 
The adjustment is the product of the particular facts in the record of this case, 

and this finding will have no precedential effect on future cases.  In approving the 
adjustment, the Commission does not announce a new rule or standard relating to other 
costs or assets.  The Commission does not find any of ComEd’s assets to have been 
imprudently acquired or at unreasonable costs or are not used and useful, but rather 
finds that ComEd has failed to meet its burden of proof to include the full cost of the 
assets in the current case as quantified in this ruling.  Should ComEd in a future case 
prove that these assets are used and useful and placed into service prudently and at a 
reasonable cost, nothing would prevent their addition to rate base at that time. 

 
c) Capitalized Incentive Compensation Other Than That in 
Section IV.B.1.b. (see V.C.1) 

See Section V.C.1. 
d) Customer Advances for Construction 

(1) ComEd 
ComEd asserts that its proposed revised rate base correctly accounted for 

Customer Advances for Construction.  ComEd Ex. 25.0 Corr. at 21-22; ComEd Ex. 40.0 
Corr. at 12-60. 

ComEd notes the AG to contend that rate base should be reduced for all 
customer advances received for the purpose of funding specific projects, regardless of 
whether those projects are in rate base.  ComEd explains, however, that rate base 
should be reduced for advances only if the specific project for which the funds were 
provided is in rate base.  Otherwise, there is no basis for imposing the AG’s proposed 
offset.  ComEd points to the uncontradicted evidence showing that: (1) these funds 
cannot be used to finance projects other than the projects for which they were supplied 
and (2) these funds should be used to reduce rate base only if the specific projects for 
which they were supplied are in rate base.  ComEd Ex. 25.0 Corr. at 21-22; ComEd Ex. 
40.0 Corr. at 9-12.   

For advances for customer requested nonstandard equipment that relate to a 
project in rate base, ComEd maintains that it has already made the appropriate $9.9 
million total credit against plant additions in rate base.  ComEd Ex. 25.0 Corr. at 22.  Mr. 
Effron’s proposed adjustment for those same advances was purely duplicative.  ComEd 
Ex. 40.0 Corr. at 10-11.  Similarly, as to AG/CUB’s proposed adjustment for line 
extension deposits, ComEd already accepted, in order to narrow the issues, Mr. Effron’s 
proposal to use updated 2007 values (rather than 2006), but only for those line 
extension deposits that relate to projects in rate base.  ComEd Ex. 40.0 Corr. at 11-12.  
For those projects, ComEd already made the resulting credit against rate base in the 
total amount of $12.065 million.  Id.  The additional $10.018 million further decrease that 
AG/CUB sought relates to projects not in rate base because they either are non 
jurisdictional transmission projects or they are under construction and not yet complete.  
Id.  Advances for projects not in rate base, ComEd argues, cannot properly be 
subtracted from rate base 
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The AG, however, attempted to cloud this issue by trying to characterize the 
dispute as if it were about the “normal” levels of those two types of advances, rather 
than the actual levels, and assuming that a “normal” level is what should be subtracted 
from rate base.  But this is not a credit that can be “normalized.”  That is because, 
whatever their “normal” levels, only advances actually made can be used by ComEd to 
finance projects, and the ability to use these advances as a general source of capital for 
ComEd is the whole basis for the subtraction.  Moreover, advances already credited 
against rate base cannot be subtracted again on the theory that they are part of a 
“normal” level of advances.  Those funds cannot be counted twice.   

Finally, the AG also misstated ComEd’s position to imply that ComEd’s position 
hinges on whether money has been spent or not; that is not the case.  Much of the 
money that the AG believed is available to fund other projects has, in fact, been spent; 
however, the project that it relates to may still be recorded as CWIP and, therefore, not 
included in rate base.  Accordingly, ComEd argues that the AG’s proposals for further 
reductions to rate base lack merit and should be rejected.   

(2) AG 
Customer advances for construction are funds received from customers to defray 

the cost of construction and represent customer-supplied funds available to the utility.  
When the related construction is completed, these funds are either refunded to the 
customer or retained by the utility and credited to the cost of the plant.  ComEd deducts 
$5,076,000 of customer advances as of a single point in time – December 31, 2006.  
ComEd Schedule B-15.  As of December 31, 2007, the balance of these line extension 
deposits was $22,083,000.  The AG argues that this balance should be deducted from 
rate base so it more closely matches the balance that will likely be outstanding during 
the new rate period.   

In addition, ComEd receives customer advances for distribution projects that it 
does not deduct from rate base on the ground that they represent advances for work not 
yet performed.  The issue here, however, is that regardless of the funds obligation, 
these customer advances represent cash received by the company.  Tr. at 1016:12-17.  
Even as the work is performed, it is likely that the company will get new advances 
according to AG/CUB witness Effron.  See AG/CUB Ex. 5.3.  ComEd has not presented 
any evidence that that the balance of advances as of December 31, 2006 was abnormal 
or unrepresentative.  The twelve-month average (which avoids seasonal distortions) of 
the balance of distribution related customer advances -- $7,904,000 -- should be 
included in the total customer advance deduction from rate base according to the AG.  
Id.  Including both line extension and distribution project adjustments, the total 
deduction from rate base for customer advances should be $29,987,000. AG/CUB Ex. 
5.1, Sched. B-3. 

(3) Commission Analysis and Conclusion 
The AG proposes to reduce rate base to reflect cash the Company has received 

from customers for distribution projects.  The Commission declines to adopt the AG’s 
adjustment.  The evidence shows that these funds cannot be used for projects other 
than those for which they were supplied.  Also, the Commission notes that if a specific 
project is already in rate base, the Company has made the appropriate reduction. 
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e) Depreciable Life of Post-2006 Project 
(1) ComEd 

Post-2006 Project software refers to software modifications required by the end 
of the retail rate transition period at the end of 2006 and the “unbundling” of customer 
rates. ComEd Ex. 26.0 at 23-24.  ComEd proposes to amortize the capital cost of this 
software over five years.  According to ComEd, five years is the appropriate 
amortization period for the Post-2006 Project software because GAAP generally 
requires that assets having or expected to have a useful life greater than one year be 
capitalized so that an asset’s cost is recognized over the period of its expected use. Id. 
at 9.  GAAP leaves the appropriate depreciation period to the reasonable discretion of 
management. Id. at 25.  Because software typically becomes obsolete in five years, its 
“period of expected use” is five years, and ComEd’s general policy is to depreciate 
those costs over that period. Id. at 24.  Consistent with this policy and because the 
Post-2006 Project constitutes no exception, ComEd depreciates the Post-2006 Project 
software over a five-year period. 

ComEd is already modifying its systems again due to the continued evolution of 
the retail markets.  Additional modifications are also likely to be required by the 
elimination of the auction and ComEd’s new procurement model, the implementation of 
the provisions of the Illinois Power Agency Act, and the provisions of Senate Bill 1299 
related to utility consolidated billing and the purchase-of-receivables. ComEd Ex. 26.0 at 
24-25; ComEd Ex. 40.0 Corr. at 9.  ComEd operates in a dynamic and evolving 
environment, and its billing system enhancements will likely become obsolete in a 
relatively short period of time. ComEd Ex. 40.0 Corr. at 9.  Thus, the five-year 
amortization period corresponds with the reasonably anticipated useful life of the 
underlying asset and is appropriate. 

(2) Staff 
In direct testimony, Staff witness Hathhorn proposed an adjustment to normalize 

ComEd’s information technology (“IT”) expenses and to amortize its capitalized IT costs 
for the Post 2006 Rate and Billing Project (“Post 2006 Project”) over ten years rather 
than the five year amortization period that the Company proposes.  Staff Ex. 1.0 at 23-
32 and Schedule 1.9.  In rebuttal testimony, Staff withdrew the proposal to normalize 
the IT expenses but maintained that ComEd’s amortization expense and accumulated 
amortization for the Post 2006 Project should reflect a ten year amortization period. It is 
Staff’s position that the cost of the Post 2006 Project should be amortized over the 
expected life of the project.  The programming done for the Post 2006 Project will be in 
service for longer than five years, thus qualifying for an exception to ComEd’s general 
software policy.  Staff Ex. 14.0 at 15-17 and Schedule 14.8.  This would reduce 
ComEd’s amortization expense by $1,487,000, and increase its rate base for additional 
accumulated depreciation by the same amount. 

Staff argues that the evidence in the record shows that the scope of the Post 
2006 Project was large in task and in dollars spent.  It accounted for approximately 20% 
of jurisdictional Exelon Business Services Company (“BSC”) IT billings for 2006.  ($14.9 
million (ComEd response to City of Chicago data request COC-2.25) / $78 million 
(ComEd Ex. 25.0 at 46))  The project is listed in ComEd’s Schedule F-4 (Part 285.6100) 
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as one of the top five additions to all of plant in service since the last rate case. ComEd 
Ex. 5.1 Corr.  ComEd described the scope of the project in ComEd Ex. 6.0 at 9-13, 
which Staff summarized in direct testimony as entailing extensive modification of 
several existing information systems in response to ComEd’s restructured retail rates, 
new legal requirements for those rates, and the evolution of ComEd’s relationship as 
the regional delivery utility with the PJM regional transmission organization.  ComEd 
described three main components of the project, the first of which made modifications 
and additions to ComEd’s CIMS system and to related billing and payment processing 
systems to comply with Docket 05-0159 (procurement case) and Docket 05-0597 (last 
rate case) in order to implement the new tariff structure and other tariffs such as 
residential rate stabilization and residential real time pricing.  In this component, ComEd 
converted its old rates containing approximately 5,000 price combinations to its new 
retail tariffs that incorporate about 500 separate prices. 

The second main component of the Post 2006 Project made modifications and 
additions to ComEd’s Retail Office and PowerPath Data Mart and related systems to 
operate efficiently in concert with the PJM-administered markets and PJM tariffs and 
business practices, allowing retail customer usage to be mapped to the customer’s 
chosen supplier and allowing ComEd to provide common usage information to all 
market participants.  The last main component involved revisions and additions to other 
systems required to implement the Post 2006 Project. 

It is Staff’s position that ComEd’s justification for application of a five year 
amortization period is nothing more than the rote application of its general software 
amortization policy.  ComEd does have five other IT systems on an amortization 
schedule greater than five years, but four of these systems were put in service at a time 
when the software policy useful life was less than or equal to ten years, and another 
system is based upon a fifteen-year life established by the FERC. Staff Ex. 14.0, 
Attachment B.  Thus, while ComEd does recognize that the useful life of some of its IT 
systems are longer than five years, it also appears that ComEd will not make a fact-
based amortization determination (i.e., considering the estimated useful life or 
magnitude of the project) that varies from its general software policy unless required to 
do so by regulators. Staff Ex. 14.0 at 17.  Staff argues that the Commission should find 
that the magnitude and long useful life warrant an exception to ComEd’s general policy 
for amortization periods.  Accordingly, the Post 2006 Project should be amortized over 
ten years rather than five. 

Staff concludes that the Post-2006 project was not of ordinary scale or scope, 
and it was one of the top five additions to plant in service since ComEd’s last rate case.  
Staff recognizes that ComEd’s IT system may be affected in some manner by the Illinois 
Power Agency.  However, there is no evidence in this case of any changes on the 
horizon that will render the extensive programming changes implemented under the 
Post-2006 project useless after five years.  Staff submits that ComEd’s statement that 
the Post-2006 project will become obsolete in a relatively short period of time is nothing 
more than speculation. 

(3) Commission Analysis and Conclusion 
Staff emphasizes that the magnitude of the change is not likely to occur again, 
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thus recommends a ten year amortization.  The Company emphasizes that the software 
will probably be obsolete in five years and therefore should be amortized over a five 
year period.  The Commission agrees with Staff that the Company has not shown that 
the Post 2006 project will be obsolete in five years.  Moreover, the magnitude and long 
useful life warrant an exception to ComEd’s general policy for amortization periods. 

2. Accumulated Provisions for Depreciation and Amortization 
This issue is addressed above. 

3. Accumulated Deferred Income Taxes (“ADIT”) 
This issue is addressed above. 
D. Approved Rate Base  

EXCEPTION NO. A-8 
Based on the electric utility delivery services rate base as originally proposed by 

ComEd along with the conclusions supra, the utility rate base for ComEd approved for  
purposes of this proceeding is $6,150,630,000.6,694,039,000.  The rate base may be 
summarized as follows: 

 
 

 Approved Rate Base  
 (In Thousands)  

 

Gross Utility Plant   
 $ 13,249,635

13,022,848
   Accumulated Provision for Depreciation and 
Amortization   

-5,385,103
-4.705,150

 Net Plant   
7,864,532
8,317,698

  
 Additions to Rate Base   
   Materials and Supplies   33,094
   Construction Work in Progress    33,682
   Regulatory Assets   9,432
   Deferred Debits   0
  
 Deductions From Rate Base   

   Accumulated Deferred Income Taxes   
-1,464,395
-1,374,153

   Non-Pension Post Retirement Benefit Obligations   -155,995
   Other Accumulated Provisions for Pensions and 
Benefits   -39,686
   Accumulated Provision for Injuries and Damages   -56,360
   Accumulated Misc. Operating Provisions   -8,496
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   Asset Retirement Obligation   -36,195
   Other Deferred Credits   -16,898
   Customer Advances   -12,065
   Accumulated Investment Tax Credits   -20

 Rate Base   
 $   6,150,630

6,694,039
 

The development of the overall electric utility delivery services rate base adopted 
for purposes of this proceeding is shown in the Appendix to this Order. 
V. Operating Expenses 

A. Overview 
ComEd’s delivery services operating expenses are comprised of three main 

categories: 1) expenses recorded in Operating and Maintenance (“O&M”) Accounts 
under the USOA that are functionalized to the distribution function; 2) the portion of 
expenses recorded in other O&M Accounts that are customer-related and that are 
appropriately assigned or allocated to the delivery services function; and 3) the portion 
of expenses recorded in other USOA Accounts that are appropriately assigned or 
allocated to the delivery services function. ComEd Ex. 7.0 Corr. at 23-24.  The last 
category includes items such as Administrative and General (“A&G”) Expenses, 
Depreciation and Amortization Expenses, and Taxes.  

B. Uncontested Issues 
1. Storm Expense 

ComEd originally proposed to set the level of storm restoration expenses in the 
revenue requirement at $27,119,000. ComEd Ex. 7.0 Corr. at 33, 38-39.  ComEd and 
Staff later agreed that the revenue requirement should reflect the 2002-2007 six-year 
average storm restoration expenses of $26,029,000, and ComEd did so in its final 
revised revenue requirement. Staff Ex. 3.0 at 9-10; ComEd Ex. 25.0 Corr. at 52; ComEd 
Ex. 25.01, Sched. C-2, page 1, column (C); ComEd Ex. 25.02, Work Paper WPC-2.2. 

ComEd and Staff agree that the revenue requirement should reflect the 2002-
2007 six-year average storm restoration expenses of $26,029,000.  This is reasonable 
and is adopted by the Commission. 

2. Rate Case Expenses 
a) Rate Case Expenses of the Instant Case 

(1) ComEd 
EXCEPTION NO. A-9 

ComEd originally proposed to include in operating expenses $11,500,000, 
amortized over a three-year period, in order to recover the estimated rate case 
expenses of the instant case.  ComEd Ex. 7.0 Corr. at 40; ComEd Ex. 7.1 Sched. C-2.9.  
In rebuttal testimony, ComEd provided additional support showing that the actual 
expenses incurred through February 29, 2008 were $6,336,510 and that the costs 
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would increase non-ratably as the rate case progressed.  ComEd Ex. 25.0 Corr. at 64-
66.  As of March 2008, the actual expenses had increased to $7,265,513.  ComEd Ex. 
40.0 Corr. at 28.  

Staff, however, proposed a $1 million reduction on the grounds that the 
Staff/ComEd joint recommendations substantially reduced the issues in the instant 
case.  Staff Ex. 15.0 Corr. at 12-13.  ComEd did not object to Staff’s $1 million reduction 
and to amortization of the adjustment amount over three years, and reflected these 
adjustments in its final revised revenue requirement.  ComEd Ex. 40.0 Corr. at 28-29.  
However, absent the joint recommendations, ComEd argues that it should be allowed to 
recover the full amount of its rate case expenses. 

According to Staff, ComEd’s expenses incurred as of March 31, 2008 were 
$7,265,513.  ComEd still projects that its rate case expenses will be $11,500,000.  
Because the Commission approves the joint recommendations based on the evidence 
and ComEd’s conditional limited waivers, The Commission finds Staff’s adjustment to 
be inappropriate because the Stipulation is not adopted and, therefore, the Company’s 
full projected rate case expense of $11,500,000, less the above-referenced $1 million, is 
approved. 

b) Original Cost Audit Legal Expenses 
EXCEPTION NO. A-10 

Staff witness Griffin proposed an adjustment of $794,000 to ComEd’s Original 
Cost Audit legal expenses, which the Company proposed to amortize over three years.  
Staff’s adjustment resulted in a $265,000 reduction to the Company’s revenue 
requirement.  As part of the Stipulation, ComEd has agreed with Staff’s adjustment to 
reduce the annual costs associated with the original cost audit by $265,000.  However, 
absent the Staff/ComEd joint recommendations, the $265,000 the Company argues that 
the cost should be restored to ComEd’s revenue requirement.  The OCA legal expenses 
are the result of a directive contained in the Commission’s Order from the Company’s 
last rate case.  The results of the OCA may impact the Company’s rate base.  
Morevoer, without the Stipulation, more issues may open up for litigation between the 
Company and Staff.  Accordingly, the Commission does not adopt Staff’s 
adjustment.Commission, as stated earlier, has reviewed the evidence in the record and 
ComEd’s conditional limited waivers and has approved this component of the set of 
recommendations provided for in the Stipulation.  

   
3. Advertising 

ComEd originally proposed total recoverable advertising expenses of $613,000. 
ComEd Ex. 7.1, Sched. C-8.  Staff witness Ostrander proposed an adjustment to 
disallow certain advertising expenses.  The adjustment disallows expenses for print 
media and radio advertising that are promotional or goodwill in nature.  The Company 
accepted Staff’s adjustment. ComEd Ex. 25.0 Corrected, p. 67.   

The Company has accepted Mr. Ostrander’s $180,794 adjustment to operating 
expenses.  We agree that this is reasonable. 
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4. Charitable Contributions 
Staff witness Ostrander initially proposed an adjustment to remove contributions 

to certain community organizations from the Company’s miscellaneous general 
expenses.  According to Staff, the Company substantiated that the contributions were 
for the public welfare and allowable under Section 9-227 of the Public Utilities Act.  Staff 
has withdrawn the proposed adjustment to Charitable Contributions. 

The Commission agrees with Staff witness Ostrander that the Company has 
substantiated that the contributions were for the public welfare and are, therefore, 
allowable under Section 9-227of the PUA. 

5. Lobbying 
Staff witness Ostrander proposed an adjustment to remove a contribution from 

the Company’s administrative and general expenses and reduce the Company’s pro 
forma salaries and wage increase adjustment because the amounts are for lobbying 
activity.  Section 9-224 of the Act expressly states that any amount expended for 
lobbying activities shall not be considered as an operating expense for determining any 
rate or charge.   

In its rebuttal testimony, ComEd agreed to remove the $25,000 donation from its 
operating expenses in the revenue requirement.  It also agreed to remove $9,000 
related to ComEd’s pro forma salaries and wage increase as it was related to lobbying 
costs.  We find this to be an appropriate adjustment. 

6. “Non-recurring” Expenses (AT&T Lease) 
Staff witness Ostrander initially proposed an adjustment to disallow costs related 

to the abandonment of a real estate lease because the costs are non-recurring 
expenses.  In his rebuttal testimony, he proposed an adjustment to amortize over a 
three year period the non-recurring expenses related to the abandonment of the AT&T 
real estate lease.   

ComEd agreed to Staff’s revised adjustment to amortize over a three-year period 
the costs associated with the AT&T building lease abandonment charge, and ComEd 
reflected that adjustment in its final revised revenue requirement. ComEd Ex. 40.0 Corr. 
at 29-30; ComEd Ex. 40.01, Sched. RR-2, column (B); ComEd Ex. 40.02, Work Paper 
WPRR-1. 

The Commission finds the alternate proposal to amortize this expense over a 
three year period to be reasonable.   

7. Derivative Impact of Capitalized Incentive Compensation Not 
Allowed in 2005 Rate Case (See IV.B.1.b.) 

There is no dispute regarding the correct calculation of the derivative impacts of 
the uncontested adjustment to plant discussed above in Section IV.B.1.b. 
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C. Contested Issues 
1. Incentive Compensation Cost and Expenses 

a) ComEd 
ComEd argues that the Commission should permit recovery of all of the costs 

and expenses of ComEd’s incentive compensation programs for the following reasons:  
(1) the costs and expenses incurred under its two plans are prudently incurred and 
reasonable in amount; (2) they are necessary to secure and retain qualified employees 
engaged in the provision of utility services; and (3) they are consistent with all of the 
Commission’s prior orders.  ComEd Ex. 28.0 at 22-23; ComEd Ex. 41.0 at 7, 10-11.   

ComEd maintains that Staff, the AG, CUB, and IIEC all take the position that the 
Commission’s past Orders establish the standard that incentive compensation costs 
and expenses should be approved if they involve savings or other tangible benefits for 
customers.  In ComEd’s 2005 rate case, the Commission approved amounts incurred 
under the AIP’s Total Cost goal under that standard, finding that it benefited customers 
and expressly rejecting Staff’s argument that shareholders also could benefit from this 
metric.  Docket 05-0597, Order at 95-97.  ComEd argues that no party has identified 
any new or credible reason for disallowing any amount incurred under the AIP’s Total 
Cost goal.   

ComEd argues that amounts incurred under plan metrics tied to the reliability 
metrics SAIFI and CAIDI should also not be at issue.  ComEd maintains that Staff 
recognized this and changed its position to support full recovery of such amounts, 
although IIEC and AG/CUB still proposed to disallow portions of those costs and 
expenses.  ComEd argues that the Commission, in ComEd’s 2005 and 2001 rate cases, 
approved full recovery of amounts incurred under such reliability metrics, and these 
proposed disallowances are simply contrary to the established standards for recovery of 
these costs.   

ComEd states that the remaining challenged amounts were not directly ruled 
upon in ComEd’s 2005 rate case, although they include amounts incurred under the 
AIP’s ComEd net income metric, which ComEd substituted for the former Exelon EPS 
metric in light of the Order in that case.  Staff’s and Intervenors’ challenges to the 
amounts incurred under the AIP’s net income metric, and their remaining challenges to 
amounts incurred under other metrics, should not be adopted.  ComEd maintains that 
even IIEC agreed that customer benefits under the AIP’s net income metric warrant 
allowing 50% of the amounts incurred under that metric.  The amounts that Staff 
challenged under the AIP’s net income metric are $333,000 of capitalized test year 
costs, $541,000 of test year operating expenses, and $88,000 of operating expenses in 
ComEd’s pro forma adjustment, while IIEC opposed only half of those amounts.   

ComEd argues that the evidence in this case shows that the Total Cost goal 
benefits customers by controlling and reducing costs and expenses.  E.g., ComEd Ex. 
28.0 at 13-15; ComEd Ex. 41.0 at 7.  ComEd states that no party submitted evidence 
that the metric does not benefit customers.  Staff and IIEC limited their proposed 
disallowances to 50% precisely because their witnesses agreed that the Total Cost goal 
benefits customers.  E.g., Staff Ex. 1.0 at 13; IIEC Ex.2.0 Corr. at 61-62. 
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ComEd argues that IIEC attempted to equate the Total Cost goal with the former 
Exelon EPS metric, but that simply is not the case.  The Order in the 2005 rate case, 
which IIEC cited here, expressly distinguished the two, allowing the amounts incurred 
under the Total Cost goal and disallowing the amounts incurred under the Exelon EPS 
metric.  Docket 05-0597, Order at 96-97.  ComEd notes that IIEC also pointed to Staff’s 
testimony that reducing capital expenditures and operating expenses only benefits 
customers to the extent reflected in rates.  ComEd maintains that the evidence is 
uncontradicted that the AIP’s Total Cost goal was before the Commission in the last rate 
case and remains in the plan (at an increased percentage level, because the Total Cost 
goal was increased to replace the Exelon EPS metric for most employees).   

ComEd explains that the net income metric benefits customers in multiple 
respects, including properly balancing incentives to promote reliability and safety with 
incentives to control expenses while maintaining ComEd’s financial health and stability 
so that it can continue to make needed distribution system expenditures and provide 
reliable service.  ComEd argues that the Commission should reject the proposals to 
disallow amounts incurred under the AIP’s net income metric.  In the alternative, given 
the strong evidence of customer benefits, the Commission should allow 50% of those 
amounts, as proposed by IIEC.   

ComEd argues that AG/CUB’s arbitrary proposal to disallow 50% of all costs and 
expenses incurred under the AIP is not based on the facts, is inconsistent with 
applicable Commission decisions, and lacks merit.  ComEd maintains that speculation 
that future costs may change has never been a basis to disallow expenses proven 
during a rate case.  ComEd states that the evidence in the record, as well as the Orders 
in ComEd’s 2005 and 2001 rate cases, show their proposal to be baseless and 
unlawful.   

ComEd asserts that there is no basis for disallowing the amounts paid out under 
the LTIP’s SAIFI and CAIDI metrics, which include $232,000 of capitalized costs and 
$978,000 of operating expenses.  ComEd Ex. 25.0 Corr. at 42.  The benefits to 
customers of reliability metrics are obvious, as recognized by Staff’s and IIEC’s 
witnesses and the Commission has recognized those benefits as warranting full cost 
recovery of amounts incurred there under in ComEd’s last two rate cases.  E.g., ComEd 
Ex. 28.0 at 13; Docket No. 05-0597, Order at 96.   

ComEd argues that it showed in detail that the other LTIP metrics also benefit 
customers in many respects.  ComEd has also already refuted the AG’s claim that 
payments made in the form of stock compensation should be disallowed regardless of 
whether they are paid under a metric that benefits customers.   

ComEd argues that there can be no reasonable dispute over the LTIP costs 
incurred under the SAIFI and CAIDI metrics ($232,000 of capitalized costs and 
$978,000 of operating expenses) and that the Commission should also allow all other 
amounts incurred under the LTIP.   

ComEd states that AG/CUB’s argument to disallow ComEd’s pro forma 
adjustment to update its incentive compensation costs related to 2007 targets applied 
no recognized Commission standard and overlooks that customers did benefit in 2007 
from the achievement of operational metrics, such as those associated with CAIDI and 
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SAIFI.   
b) Staff 

Staff argues that expenses are recoverable only when the utility can prove them 
to be reasonable, related to utility services, and of benefit to ratepayers or utility service.  
The showing required by the Commission for incentive compensation costs to be 
included in rates fits squarely within these ratemaking principles and is reasonable, and 
the Company’s arguments to the contrary must be rejected. 

Staff’s proposed adjustment disallows 100% of AIP costs related to the financial 
net income goal which primarily benefits shareholders.  Staff pointed out that the 
Commission has repeatedly held that the cost of financial goals should not be paid by 
ratepayers.  See Staff Ex. 1.0 at 18-22.  In response to ComEd’s argument that it 
changed its financial goal of Exelon earnings per share (ComEd’s parent company) to 
address the Commission’s concerns expressed in Docket 05-0597, Staff argued that the 
goal continues to be a financial goal and ComEd’s revision did not change the inherent 
problems with recovering the costs of achieving financial goals in rates.   

In response to the argument by ComEd that its basis for requesting recovery of a 
net income component in the AIP is that ComEd executives are “encouraged to align 
revenues and expenditures to the extent possible and to monitor and control expenses 
while continuing to focus on reliability and safety, Staff points out that the Commission, 
though, has rejected this rationalization in the past.  The Commission has stated that it 
agrees: 

with Staff and the AG that the earnings per share (“EPS”) funding 
measure…should not be allowed to be recovered through rates…[T]he 
primary beneficiaries of increased earnings per share are shareholders, 
not ratepayers.”  

Order, Docket No. 05-0597, July 26, 2006 at 96.  Net income is simply an input in 
calculating earnings per share, and therefore confers no more benefits to ratepayers 
than using EPS itself.  Staff Ex. 1.0 at 12.  Staff’s position is that the inherent problem 
with allowing the costs of achieving financial goals to be recovered in rates, regardless 
of whether those goals are those of ComEd or Exelon, is that the linkage introduces an 
inappropriate circular relationship between rates and the expenses such rates are 
designed to recover:  the larger the rate increase granted the more success ComEd will 
have in achieving its earnings, i.e., net income, goal.   

It is Staff’s position that ComEd has failed to distinguish and demonstrate how 
ratepayers would benefit from a circular financial goal based on net income and that the 
instant case is no different from the Commission-rejected circular financial goal based 
on earnings per share.  Staff notes that the Commission has recognized the problem 
with placing in rates a cost which is a reward for accomplishing a financial metric which 
will be improved by simply including such costs in rates.  ComEd has not addressed the 
fact that its net income goals are financially based and, therefore, primarily result in 
shareholder benefits.   

Staff’s proposed adjustment also disallows 50% of the cost of ComEd’s Total 
Costs goals.  This goal includes targets for O&M expenses plus capital expenditure 
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goals.  Staff’s proposed adjustment disallows only half the costs of this goal to reflect 
the fact that it results in benefits to both shareholders and ratepayers.  Staff Ex. 1.0 at 
13.   

Staff points out that in ComEd’s last rate case, the Commission was presented 
with an “all or nothing” choice—allow 100% cost recovery or zero cost recovery.  In this 
case, Staff considered that decision in its analysis and recognized, as the Commission 
did, that ComEd’s Total Cost goal provides some benefit to ratepayers, but also 
recognized that the benefit to shareholders in the form of higher income between rate 
cases introduced an inappropriate circular relationship between rates and the expenses 
such rates are designed to recover.   

Staff maintains that its proposal in this case to allow only 50% of the cost of the 
AIP Total Cost goal is a reasonable approach to a goal which results in both 
shareholder and ratepayers benefits, and represents an option which was not presented 
to the Commission in ComEd’s last rate case.  Staff observes that because the 
Commission can deal freely with each situation as it comes before it, regardless of how 
it may have dealt with a similar or same situation previously (Mississippi River Fuel 
Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513), the Commission has the 
discretion to consider Staff’s arguments.   

Staff recommends that all jurisdictional costs of the LTIP, except for those related 
to operational measures such as outage duration performance and outage interruption 
frequency, be disallowed since ComEd cannot demonstrate benefits to ratepayers for 
the remaining goals.  Staff Ex. 14.0 at 12.   

At Staff Ex. 1.0, Attachment E, page 4, ComEd’s Program Measures are 
presented.  The regulatory/legislative goals for year-end 2007 include filing a DST 
[delivery services rate] case that provides for more timely recovery of prudently incurred 
costs.  ComEd argues that while they may be reasonable in appropriate circumstances, 
neither more frequent rate cases nor additional riders can or should be viewed as 
benefits to ratepayers.  Rather, cost recovery acceleration implemented to meet this 
LTIP goal results in rate increases that occur sooner than they would have occurred 
without the LTIP and provide direct benefits to shareholders.  Staff Ex. 1.0 at 15.  In 
Staff’s opinion, ComEd has demonstrated clearly that it does not need any additional 
incentive to file frequent rate cases or seek recovery of costs through riders.  It is not 
reasonable for ratepayers to be forced to reward ComEd employees for achieving rate 
case or rider-recovery results that further increase the utility rates paid by ratepayers. 
Staff Ex. 14.0 at 14. 

The remaining costs of the LTIP relate to the LTIP financial goals.  Staff argues 
that is undisputable that the ROE/CS goal is financial in nature, as the LTIP itself 
identifies it as a “Financial” goal.  Staff Ex. 1.0, Attachment C, p. 4.  While goals based 
on financial performance may be affected by reducing expenses, such goals are clearly 
financial in nature and primary benefit shareholders rather than ratepayers.  In ComEd’s 
prior rate case the Commission denied recovery of ComEd’s similar request to recover 
costs related to its earnings per share (“EPS”) funding measure.  Commonwealth 
Edison Company, Docket 05-0597, Order at 96 (July 26, 2006). 

The underlying issue with the ROE/CS goal is that it is financially based.  The 
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use of a higher ROE in setting rates results in a higher, not lower, cost to ratepayers.  
Further, any change in the capital structure will affect the rate of return approved in this 
case; therefore, once again the goal is tied to financial results which cannot be 
separated from the cost of achieving the goal itself.  If the Commission includes 
incentive compensation in rates for this goal, it will contribute to ComEd’s higher return, 
and ratepayers are assured of no benefits from the cost of the incentive compensation.  
Staff Ex. 14.0 at 13-14.  

Staff responds that its adjustment to the LTIP is not based on any goals related 
to accomplishment of reliability metrics.  Staff’s adjustment relates solely to the one-
third of the LTIP based upon financial goals and another one-third based upon 
legislative and regulatory goals.   

Staff’s concern is not with appropriate and timely recovery of prudent costs, but 
rather that under the goals of the LTIP ratepayers would pay an incentive to ComEd to 
file more frequent rate cases, or to achieve results in those rate cases more favorable to 
ComEd, which in turn does nothing to benefit ratepayers. Staff submits that ComEd has 
not provided this Commission with any evidence that its LTIP legislative and regulatory 
goals, which essentially reward ComEd for filing rate cases and proposing new rate 
riders, benefit ratepayers.   

c) AG 
AG/CUB witness Effron proposes three adjustments to ComEd’s request to 

recover $18,343,000 of incentive compensation: (i) the elimination of the pro forma 
adjustment to increase incentive compensation for 2007 targets, (ii) the elimination of 
incentive compensation related to financial goals, and (iii) the elimination of all stock-
based compensation.  These eliminations result in a total adjustment to incentive 
compensation expense included in the Company’s revenue requirement of 
$17,868,000.  AG/CUB Ex. 5.1, Sched. C-2.   

As noted by Staff witness Hathhorn, the main consideration affecting rate 
recovery of incentive compensation has been whether the goals and costs “confer upon 
ratepayers specific dollar savings or other tangible benefits.”  Staff Ex. 14.0 at 13.  The 
AG and Staff agree that if the Commission allowed ComEd’s proposed pro forma 
adjustments that increase incentive compensation to reflect 2007 targets, ratepayers 
would pay for benefits that they did not get in the test year.  Staff Ex. 1.0 at 9.   

The AG also points out that ComEd’s Long Term Incentive Plan (“LTIP”) is still 
based upon the same financial goal – an earnings-per-share (“EPS”) goal – which the 
Commission rejected in Docket 05-0597.  The AG agrees with Staff witness Hathhorn, 
who states that the “mere fact that the goals relate to ComEd, as opposed to Exelon, is 
irrelevant” since the ComEd specific goals in and of themselves do not “confer upon 
ratepayers specific dollar savings or other tangible benefits.”  Staff Ex. 14.0, p. 13 
(quoting from ICC orders in dockets number 05-0597, p. 96, 04-0779, p. 44, 03-0403, p. 
15).  The AG states that even after ComEd’s programs were revised in 2007 to address 
the Commission’s concerns as stated in Docket No. 05-0597, these revisions were not 
in place in 2006, and would not be reflected in 2006 test year costs.  AG IB, p. 15.   

Following this same reasoning, stock based compensation in the form of 
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performance shares and stock options should be eliminated according to the AG.  Id.  
The AG states that the form of this compensation by itself creates an incentive to 
maximize the Exelon stock price without regard to whether the maximization of the price 
of the stock is in the best interest of ratepayers.  Id.  If company management is 
successful in increasing the price of Exelon stock, company shareholders should be 
gladly willing to absorb the cost associated with this incentive compensation.  Id.   

d) CUB 
CUB contends that ComEd has not provided any evidence that its incentive 

compensation program confers upon ratepayers specific dollar savings or other tangible 
benefits.  Nor has the Company demonstrated that its incentive compensation plan has 
reduced expenses and created greater efficiencies in operations.  Therefore, CUB 
argues that Mr. Effron eliminates incentive compensation and reduces pro forma test 
year expenses by $18,141,000.  AG/CUB Ex. 2.0, Sch. C-2.   

CUB states that it is well established that the Commission has generally 
disallowed recovery of incentive compensation costs except where the utility has 
demonstrated that its plan has reduced expenses and created greater efficiencies in 
operations.  See Dockets 06-0070, 06-0071, 06-0072 (consolidated); 05-0597; 03-0403; 
97-0351 and 95-0219.  CUB maintains that there is nothing in this record that 
demonstrates that the incentive compensation plan proposed by Com Ed reduces 
expenses and creates greater efficiencies.   

CUB argues that ComEd’s incentive compensation plan linking incentive 
compensation to the financial goals of ComEd’s parent causes a circular relationship 
between rates and the expenses that such rates are designed to recover.  CUB 
maintains that this is contrary to the goals of the ratepayer, which are to minimize 
expenses and use energy efficiently, and benefits the shareholders but not the 
ratepayers, who will be forced to reward the Company for earning money for the 
shareholders and charging them higher rates. 

CUB states that in order to recover incentive compensation expenses from 
ratepayers, prior cases required the utility to prove that its incentive compensation plans 
benefited ratepayers if they were tied to a financial component.  For instance, in Docket 
05-0597, CUB claims the Commission found that “the incentive compensation payments 
are linked directly to reduce Operations and Maintenance (“O&M”) costs and thus an 
increase in earnings will not trigger any incentive compensation payments.  In other 
words, CUB asserts that increased earnings are a potential result, but not a necessary 
result of reduced O&M expenses.”  Docket 05-0597, Order at 96 (July 26, 2006).   

CUB states that under ComEd’s proposal, ratepayers pay the cost of the 
incentive compensation plan irrespective of whether the Company or its parent 
company achieves its financial goals and incentive compensation payments are made.  
AG/CUB Ex. 2.0 at 18.  CUB affirms that there is no mechanism to refund that cost to 
ratepayers should the Company not achieve its expected goals.  CUB argues the 
incentive compensation plan should be rejected because under the circumstances of 
ComEd’s incentive compensation plan, consumers might not benefit for several 
reasons.   
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CUB claims that given that ComEd could always change its incentive 
compensation goals or fail to meet these goals in the future, the Commission should 
find that the incentive compensation costs are not reasonably or prudently incurred and 
reject the incentive compensation plan.  CUB asserts that the Company’s incentive 
compensation plan relies heavily on the parent Company reaching certain financial 
goals without any showing that the plan has reduced expenses or created greater 
efficiencies in operations.  Additionally, CUB argues that ComEd might not achieve its 
financial goals, or the goals might change, resulting in no payments to employees.  CUB 
affirms that the incentive compensation plan only benefits shareholders and there is no 
way for ratepayers to receive a refund if no payments are made under the plan.  
Consistent with prior cases, CUB recommends that the Commission should exclude the 
cost of ComEd’s incentive compensation plan from ComEd’s revenue requirement.   

e) IIEC 
For ComEd’s AIP, IIEC recommends that 100% of the costs attributable to 

payments based on the AIP’s CAIDI, SAIFI, OSHA and Other goals be allocated to 
ratepayers.  These program goals relate directly to service reliability, service quality and 
employee safety.  IIEC says that the primary beneficiaries of these incentives are 
ComEd’s customers.   

However, according to IIEC, the distinct AIP goals of Total Costs and Net Income 
benefit both the ratepayer and investor.  Accordingly, given the difficulty of determining 
precise benefit splits IIEC says its witness made judgmental apportionment of the costs 
attributable to those goals.  IIEC therefore, recommends that the costs of these program 
components be shared -- 50% to investors and 50% to ratepayers.   

IIEC says ComEd’s LTIP is designed to specifically align management 
executives’ interests with those of utility shareholders, not utility customers.  
Consequently, because the LTIP benefits primarily shareholders, IIEC recommends that 
shareholders be responsible for 100% of the costs of the LTIP incentive compensation 
program.   

In response to comments in subsequent testimony from ComEd, IIEC’s witness 
revised his calculation of the appropriate adjustment amounts , inter alia, to properly 
distinguish the expense and capital effects of his recommendations on ComEd’s 
revenue requirement. IIEC says the incentive compensation cost responsibilities 
(percentages) determined for each component of ComEd’s AIP and LTIP remain 
unchanged from the initial IIEC analysis.  

f) Analysis and Conclusion 
EXCEPTION NO. A-11 

As stated in Docket 05-0597, the parties agree on the standard that the 
Commission should apply when deciding whether to allow a utility to recover the cost of 
its incentive compensation program.  Docket 05-0597, Order at 95-96 (July 26, 2006).  
The utility can recover its expenses when it can prove that the expenses are 
reasonable, related to utility services, and of benefit to ratepayers or utility service.  The 
issue of disagreement amongst the parties is whether ComEd’s incentive compensation 
plan provides benefits to ratepayers.   
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Regarding ComEd’s AIP’s Net Income Metric, the Commission agrees with 
Staff’s proposed adjustment disallowing 100% of AIP costs related to the financial net 
income goal which primarily benefits shareholders.  ComEd’s net income goals are 
financially based and primarily result in shareholder benefits.  The Commission has 
repeatedly held that the cost of financial goals should not be paid by ratepayers.   

We agree with ComEd regarding its Total Costs goals.  The Commission found 
as much in Docket 05-0597, Order at 96-97 (July 26, 2006), and we see no reason to 
waver.   

ComEd’s Long-Term Incentive Plan should be adjusted as well to reflect Staff’s 
suggestions relating to the one-third of the LTIP based upon financial goals and another 
one-third based upon legislative and regulatory goals.  We note Staff’s concern that 
under the goals of the LTIP ratepayers would pay an incentive to ComEd to file more 
frequent rate cases, or to achieve results in those rate cases more favorable to ComEd, 
which in turn does nothing to benefit ratepayers. Staff IB at 40.  Staff submits that 
ComEd has not provided this Commission with any evidence that its LTIP legislative 
and regulatory goals, which essentially reward ComEd for filing rate cases and 
proposing new rate riders, benefit ratepayers.   

Because this subject has been a repeated subject of vigorous dispute, the 
Commission notes again here, as stated earlier, that ComEd’s and Staff’s respective 
conditional acceptance of the above rulings on incentive compensation issues is not to 
be understood as their agreeing with the merits of such resolutions nor to bind them or 
to constitute an admission for purposes of any future proceedings in any other 
Commission Dockets or otherwise. 

2. Uncollectibles Expenses (Derivative Adjustment) 
All proposed adjustments to uncollectibles expenses are derivative impacts of 

one or more other proposed adjustments discussed elsewhere. 
3. Merger Expenses 

a) ComEd 
ComEd’s revenue requirement does not include any expenses related to the 

planned merger between Exelon and PSEG.  ComEd incurred non-incremental merger 
costs and included them in its revenue requirement because these costs are not 
actually merger-related. ComEd Ex. 7.0 Corr. at 39; ComEd Ex. 7.1, Sched. C-2.3. 

In response to inquiries from Staff and arguments from AG/CUB that these costs 
should be disallowed, ComEd explained that: (1) employees who worked on the merger 
are salaried employees who remained responsible for their normal utility duties and 
completed their merger related duties by effectively working unpaid overtime; (2) 
ComEd does not pay salaried workers for overtime, so there is no sound business 
reason to make them record the total number of hours they worked; and (3) ComEd 
wanted to record hours devoted to the merger. ComEd Ex.25.0 Corr. at 54-56; ComEd 
Ex. 40.0 Corr. at 24-25.  Thus, hours that would have otherwise been assigned to 
normal utility duties that were still being completed, were instead assigned to the 
merger. 
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The AG incorrectly sought to disallow $2.546 million in non-incremental salary 
and wage expenses for employees who, during 2006, not only performed all of their 
usual and ordinary delivery service functions for ComEd but also performed additional 
services in connection with the abandoned Exelon-PSEG merger.  AG Init. Br. at 15 16.  
ComEd showed that the AG’s proposal has no merit.  Staff, which once took the same 
position, no longer did so after reviewing the facts and evidence that ComEd presented.  
During 2006, ComEd required certain salaried employees to assist in preparing for a 
planned merger between Exelon and PSEG.  Those employees effectively worked 
unpaid overtime to carry out merger work in addition to their normal duties.  In its record 
keeping, ComEd accounts for 40 hours of regular time, but does not separately record 
overtime hours worked for salaried employees.  ComEd did, however, ensure that time 
spent working on merger-related activities was accurately recorded.  This resulted in an 
undercount that ComEd witnesses Houtsma and Frank referred to as part of ComEd’s 
“non-incremental” merger costs because it comprised salary and related benefit costs 
for employees who were still performing in full their normal duties in support of the 
utility, and has nothing to do with the merger. ComEd Ex 25.0 Corr. at 54-56; ComEd 
Ex. 40.0 Corr. at 24-25.  Thus, disallowing these costs would be improper and would 
prohibit ComEd from recovering the full costs of its labor force responsible for 
performing utility functions during the test year. 

Unlike Staff, the AG did not comprehend that the amounts ComEd seeks to 
recover here were spent to pay salaried employees who provided full-time service to the 
utility in furtherance of its distribution-related functions.  Id.  Failure to allow ComEd to 
recover this $2.546 million would be an unlawful disallowance of normal and reasonable 
employee costs actually incurred for employees performing regular distribution related 
duties.  

In 2006, ComEd’s customers got a full day’s work for a full day’s pay from those 
employees whose salary and wage expense is included in the revenue requirement, 
and which the AG seeks to disallow in part.  Moreover, these test year expenses are 
fully representative of the services that those employees will perform once the rates that 
are the subject of this case go into effect. ComEd Ex. 25.0 Corr. at 56.  As such, they 
are legitimate and allowable utility expenses and the AG’s proposed adjustment lopping 
off a part of those expenses should be rejected. 

b) Staff 
In direct testimony, both Staff and the AG recommended a disallowance for 

adjustments to ComEd’s rate base and operating expenses for salary, benefits, payroll 
taxes, and incremental costs related to the defunct merger of Exelon Corporation 
(“Exelon”) with Public Service Enterprise Group (“PSEG”).  ComEd proposed, in its 
Schedule C-2.3 to remove the incremental costs of the Exelon/PSEG merger.  Upon 
reviewing additional testimony and discovery responses, Staff withdrew its adjustment.  
However, the AG still reflects the adjustment in its rebuttal position. 

c) AG 
The AG argues that the Commission should eliminate all expenses associated 

with the proposed merger of Exelon Corporation and Public Service Enterprise Group, 
not just the “incremental” expense adjustment proposed by ComEd which reduced test 
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year operation and maintenance expenses by $5,281,000. ComEd Ex. 7.0 (corrected), 
p. 39.  ComEd’s adjustment does not eliminate the salary and benefits of employees 
who spent time on merger related activist in 2006.  To the extent that these employees’ 
time was devoted to merger related activities, the AG states that it was not incurred in 
the provision of utility service in the test year, and therefore should not be included in 
the company’s revenue requirement.   

ComEd’s reason for not removing the merger related salaries and benefits 
expenses is that the time of those employees subsequent to the test year will be spent 
performing utility related duties.  AG/CUB Ex. 2.0 at 16 (response to Staff Data Request 
DLH-2.01).  However, the AG argues that it is unclear how much time these employees 
will be spent performing utility related duties.  ComEd asserts that certain employees 
performed merger related work in addition to their usual duties and that by eliminating 
the wages and benefits of those employees, the ICC will understate the Company’s cost 
of service.  If this is true, then the AG states that it means that ComEd employees 
performed any merger work for free – which in turn means that no costs should have 
been assigned to that work.  Even assuming then that it is known how much time 
employees will spend subsequent to the test year on utility-related duties, it also 
possible that it would reduce the time – and the cost – of other employees performing 
such duties.   

What is known is that ComEd did assign costs to the merger related work 
performed by the employees. Id. As those costs do not relate to the provision of delivery 
services, they should not be included in the delivery services revenue requirement.  Id. 
The effect of eliminating merger-related salaries and benefits is to reduce pro forma test 
year operation and maintenance expense by $2,546,000.  AG/CUB Ex. 5.1, Sched. C-2. 

d) CUB 
CUB states that the Company argues that it reduced test year operational and 

maintenance expenses by $5,281,000.00 to eliminate costs incurred in connection with 
the merger of Exelon and Public Service Enterprise Group.  AG/CUB Ex. 2.0 at 16.  
However, CUB states that AG/CUB witness Mr. Effron testified that the Company did 
not in fact eliminate the full amount of merger costs in connection with the merger, it 
only eliminated “incremental costs.”  Id. at 16.  For instance, CUB recognizes that the 
salaries and benefits of employees who spent time on merger related activities were 
deemed not to be incremental and were excluded from adjustment.  CUB argues that 
the time spent on merger activities in the test year is not necessary for utility service and 
the cost of that time should not be recovered from ratepayers.  CUB avers that the 
effect of eliminating merger related salaries is to reduce pro forma test year operational 
and maintenance expenses by $2,546,000.00.  Id. at 17. 

CUB states that ComEd witnesses Houtsma and Frank claim that certain 
employees performed merger related work in addition to their usual duties and that 
eliminates any of the wages and benefits of those employees which will understate the 
Company’s cost of service.  AG/CUB Ex. 5.0 at 26.  CUB recommends that this 
argument should be rejected because what the witnesses seem to be saying is that 
those employees performed the merger work for free, then as a result, no cost should 
be assigned to that work.  However, CUB recognizes that ComEd did assign costs to 
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the merger related work performed by the employees.  CUB argues that since those 
costs do no relate to the provision of delivery services, they should not be included in 
the delivery services revenue requirement. 

CUB asserts that since merger accounting requires that assets and liabilities be 
stated at their fair value at the time of the merger, thus accelerating the recognition of 
the cumulative effect of actuarial gains or losses, ComEd should have recorded a 
regulatory liability to offset the recognition of the actuarial gains at the time of the 
merger. 

EXCEPTION NO. A- 12 
e) Commission Analysis and Conclusion 

The Company maintains that no adjustment should be made to reflect the 
salaries and benefits of employees that performed merger-related activities because all 
such work was unpaid overtime.  The question remains, however, whether these same 
employees would have performed unpaid ovetime on delivery service test year activities 
if not for the merger.  Also, it is not clear that the expenses claimed by the Company are 
representative becase of the merger work.  However, not all of the costs should be 
disallowed as proposed by the AG and CUB because these employees performed 
delivery service work as well.  We agree with that analysis.  The evidence supports the 
conclusion that ComEd’s revenue requirement does not contain any incremental 
expenses associated with the merger work.  Accordingly, the pro forma test year 
adjustment proposed by the AG is not adoptedgranted.   

4. Administrative and General (“A&G”) Expenses 
a) Exelon Way Severance Amortization 

(1) ComEd 
In its 2005 rate case, the Commission approved recovery of Exelon Way 

severance costs (approximately $158 million) by amortizing them over a 7½ year 
period. Docket 05-0597, Final Order at 86-90; Docket 05-0597, Order on Rehearing at 
4.  Accordingly, ComEd included $18,792,000 of those amortized costs in its 2006 test 
year operating expenses.  ComEd Ex. 7.1, Sched. C-5, page 2, line 4.  

Despite the Commission’s Order in Docket 05 0597, AG/CUB attempt to relitigate 
the matter in this Docket.  AG/CUB witness Effron arguew that because the 
Commission’s 05-0597 Order did not expressly direct ComEd to create a “regulatory 
asset” for the purpose of recovering its amortized costs, those costs cannot be 
recovered.  AG/CUB Ex. 2.0 at 22-23; AG/CUB Ex. 5.0 at 27-29.  ComEd explains that 
this argument ignores the clear meaning of the Commission’s Order in Docket 05-0597 
to provide for recovery of Exelon Way severance costs over a 7½ year period.  ComEd 
Ex. 40.0 Corr. at 25.  It was clear in Docket 05 0597 that ComEd sought recovery of the 
full amount of the “initial” Exelon Way severance costs of approximately $158 million 
over that period.  ComEd Ex. 40.03; Docket 05 0597, Order at 86.  The Commission 
fully understood that ComEd was seeking to amortize the full amount of these costs:  
“ComEd’s proposed operating expenses include an appropriate level of severance 
expense, including an amortized level of the Exelon Way severance expenses.”  Docket 
No. 05-0597, Order at 86.  Further, the Commission cited 83 Ill. Adm. Code § 285.3215 
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in its Order in Docket 05-0597:  “[T]he record establishes that ComEd properly seeks 
recovery of its initial severance costs for a program expected to produce hundreds of 
millions of dollars in savings over the life of these rates.  Mr. Effron’s proposed 
adjustment would deny ComEd any recovery of that cost, which removes the incentive 
created by Section 285.3215 to initiate such programs.”  Docket 05-0597, Order at 90.  
Were ComEd seeking only to recover its 2004 test year costs for the Exelon Way 
Severance program, ComEd would have had no need to cite, and the Commission 
would have had no need to rely upon, Section 285.3215, and the Order in Docket 05-
0597 would not have referenced an “amortized level” of severance expenses.  Staff 
witness Hathhorn made clear during cross-examination that the Commission’s 05-0597 
Order authorized ComEd to recover its amortized costs.  See Tr. at 650-654; see also 
Staff Ex. 14.0 at 17-18.   

(2) AG 
The AG argues that the Commission should reject ComEd’s claim that the ICC 

authorized the establishment of a regulatory asset consisting of Exelon Way severance 
costs.  While the company properly includes its actual 2006 severance costs of 
$294,000, the proposed $18,791,000 pro forma adjustment reflects Exelon Way 
severance costs that were incurred in the years 2003 and 2004.  ComEd Schedule 
11.3.  ComEd claims that in Docket 05-0597 the Commission authorized establishment 
of a regulatory asset of $158 million to be amortized over 7.5 years, with 89.2% of the 
annual amortization to be included in jurisdictional expenses.  ComEd Ex. 25.0 at 57 
(citing the Final Order, Docket 05-0597 at 90).   

The AG points out that the Order on which DomEd relies does not create a 7.5 
year amortization period – in fact, does not even use the terms “regulatory asset” or 
“amortization” – in its discussion of Exelon Way severance costs. Final Order, 05-0597, 
at 89-90.  Although the Commission did allow inclusion of approximately $18.8 million of 
Exelon Way severance costs in jurisdictional operation expenses in Docket 05-0597, 
the expense reflected the actual costs incurred in the 2004 test year.  Final Order, 05-
0597 at 89-90.  There was testimony in that case that the actual costs incurred in 2005, 
$21 million on a total company basis, “results in an implied amortization period of over 
seven years ($158 million divided by $21 million = 7.5 years).”  Final Order, Docket 05-
0597 (citing ComEd Ex. 19.0 Corr. at 46).  There is no mention of a formal request by 
ComEd to defer costs related to the Exelon Way program incurred in 2003 and 2004 or 
to amortize those costs prospectively for ratemaking purposes. 

A regulatory asset can be recorded if it is “probable” that future revenues at least 
equal to the capitalized cost will result from inclusion of that cost in prospective revenue 
requirements.  According to the AG, nothing in the analysis and conclusion on this issue 
in Docket 05-0597 can reasonably be interpreted to have created such a probability of 
such recovery.  Therefore, the proposed pro forma adjustment related to Exelon Way 
severance costs should be eliminated and pro forma test year operation and 
maintenance expenses reduced by $18,791,000.  AG/CUB Ex. 5.1, Sched. C-2. 

(3) CUB 
CUB agrees with the AG. 
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(4) Staff 
AG/CUB witness Effron claims that ComEd’s inclusion of $18,791,000 of Exelon 

Way severance costs is improper because he believes the Commission did not 
authorize a regulatory asset and subsequent amortization in Docket 05-0597.  Staff 
agrees with ComEd that there is no pre-requisite that the Commission must have 
specifically directed ComEd to create a regulatory asset associated with the recovery of 
its Exelon Way severance costs. This accounting treatment was necessary to reflect the 
Commission’s conclusion to allow ComEd to amortize the costs over a 7.5 year period. 
If no regulatory asset was established, ComEd would have no record of the 
unamortized costs on its books.  Staff agrees with ComEd that Mr. Effron’s adjustment 
is an incorrect interpretation of the Commission’s prior order from an accounting 
perspective and should not be adopted.   

(5) Commission Analysis and Conclusion 
We agree with Staff and the Company that it was appropriate and necessary to 

create a regulatory asset to reflect the Commission’s decision in Docket 05-0597.  
Accordingly, Mr. Effron’s adjustment is not adopted. 

b) Accounts 920-923 
(1) ComEd 

ComEd submitted testimony showing that its original proposed revenue 
requirement appropriately included $341.301 million of A&G expenses, including the 
applicable amounts in Accounts 920-923. ComEd Ex. 7.0 Corr. at 26-31; ComEd Ex. 
7.1, Sched. C-1; ComEd Exs. 7.3, 7.4; ComEd Ex. 8.0 at 2, 5-7; ComEd Ex. 8.2; 
ComEd Ex. 4.0 2nd Corr. at 67-68.    

ComEd asserts that it showed that there is no merit to the claim of AG/CUB 
witness Effron that growth in A&G accounts 920-923 has been “substantially in excess 
of the expense growth that can be explained by normal inflation,” and ComEd has not 
“entirely” explained this growth to his “satisfaction” and, hence, there should be a 
disallowance of $12.680 million. AG/CUB Ex. 2.0 at 28; AG/CUB Ex. 5.1, Sched. C-2.1.  
According to ComEd, Mr. Effron ignored essentially all of ComEd’s evidence.   

The AG claims that the Commission did not focus on those particular accounts in 
ComEd’s last rate case, Docket 05-0597, and thus the Commission did not actually 
reject this inflation approach in that Docket.  ComEd argues, however, that the AG 
mischaracterizes what the Commission did in fact do in that case. 

The Commission, in its Order in Docket 05 0597, limited ComEd’s overall 
increase in A&G expense to an inflation adjustment on the grounds that ComEd had not 
provided, in that case, a satisfactory explanation for the above-inflation rate increases.  
However, the AG completely ignored that on rehearing, ComEd supplied substantial 
additional information describing the reasons for the increases in its A&G costs, and the 
Commission in its Order on Rehearing accepted that explanation and approved most of 
ComEd’s actual A&G costs for recovery.  Order on Rehearing at 49 51. 

In presenting its direct case in this docket, ComEd used the Commission’s action 
on Rehearing in Docket 05-0597 as the template to follow.  ComEd maintains that the 
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evidence it presented in its original filing in this case reveals that ComEd presented 
here at least as much information, in fact more, as it presented on rehearing in Docket 
No. 05-0597.  The level of detail presented by ComEd in its direct testimony was more 
than equivalent to the level of detail that ComEd presented on rehearing in Docket 05-
0597.  In her testimony on rehearing in that case, Ms. Houtsma presented a table 
comparing the increases in A&G costs approved in ComEd’s prior rate case (Docket 01-
0423, with a 2000 test year) with the 2004 test year costs in Docket 05-0597.  See 
Docket 05 0597, Order on Rehearing at 30 31, et seq.  In addition, the BAH report, 
which AG/CUB failed to address, presents an unprecedented level of detail regarding 
ComEd’s total A&G costs.  Finally, in discovery and in rebuttal testimony, ComEd 
described the specific factors (including charitable contributions, facilities relocation, 
information technology costs, and training) that increased the three A&G Accounts that 
Mr. Effron claimed were not explained.  E.g., ComEd Ex. 25.0 Corr. at 58-59; see also 
Tr. at 576-579 and ComEd Cross Ex. 3. 

By seeking a disallowance on the grounds that ComEd simply did not “sufficiently 
explain” (that is, to his satisfaction) the increases, Mr. Effron overlooked that the 
explanation of the increase ComEd provided was more than compliant with the level of 
detail the Commission had found sufficient only nine months before ComEd filed this 
case.  According to ComEd, once the utility presents its prima facie case of the costs 
needed to provide service, the burden of going forward with the evidence shifts to other 
parties to show that the costs are unreasonable because of inefficiency or bad faith.  
Illinois Bell Tel. Co. v. Illinois Comm. Comm’n, 372 Ill. App. 3d 769, 776 (3rd Dist. 2002); 
City of Chicago v. Cook County, 133 Ill. App. 3d 435, 442-43 (1st Dist. 1985). 

Mr. Effron never identified any single expenditure in any of the Accounts 920-923 
as perhaps imprudent or excessive.  Having received a number of data request 
responses on the subject, Mr. Effron said nothing further about Accounts 920-923 in his 
rebuttal testimony.  Tr. at 579-580; ComEd Cross Ex. 3.  In fact, Mr. Effron has 
affirmatively testified that he did not identify any costs that he was challenging on either 
“prudence” or “reasonableness” grounds.  Tr. at 574-576.   

 
(2) AG 

The AG states that administrative and general (“A&G”) expenses include costs 
charged to FERC Accounts 920 – 935.  Accounts 920 – 923 include salaries, wages, 
and related expenses of officers and employees that are not directly associated with the 
transmission, distribution, or customer service operations of the system (Accounts 920 – 
922) and outside services expense (Account 923).  Taken together, these accounts 
reflect those A&G expenses which are related to ComEd’s actual administrative 
operations and exclude those A&G expenses more properly evaluated individually.   

The AG argues that ComEd’s proposed test year expense level – significantly 
higher than any historical record – should be rejected.  Before any adjustments, ComEd 
charged a total of $201,589,000 to Accounts 920-923 in 2006.  ComEd Schedule C-4 at 
5.  In 2004, expenses charged to those same accounts were $180,248,000.  AG/CUB 
Ex. 2.0 at 27.  In 2005, expenses charged to those same accounts were $158,121,000.  
Total expenses charged to these accounts for 2007 are not yet available; however, 
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through the first nine months of 2007, ComEd charged $140,648,000.  This translates 
into an annualized expense level of $187,579,000.   

According to the AG, a reasonable basis for calculating a normalized level of 
expenses in this case is to use the ICC’s final order in Docket 05-0597.  In that case, 
the Commission allowed $125,835,000 of expenses charged to Accounts 920 – 923, 
excluding Exelon Way severance costs, in the Company’s jurisdictional revenue 
requirement.  In the present case, the Company includes pro forma jurisdictional 
expenses of $161,727,000 in Accounts 920 – 923, again excluding Exelon Way 
severance costs.  Thus, the expenses in the present case exceed the expenses in 
Docket 05-0597 by $35,892,000, or approximately 28.5%.  This is substantially in 
excess of the expense growth that can be explained by normal inflation in the two years 
from 2004 to 2006 according to the AG.  To the extent this increase has not been 
satisfactorily explained, the AG urges to Commission to adjust pro forma expense 
levels. 

Taking the level of A&G expenses allowed in that instance, adjusting for inflation 
in the two years from the 2004 test year in that case to the 2006 test year, adjusting for 
the reclassification of expenses as proposed by ComEd, and including the proposed 
elimination of merger costs and incentive compensation (as discussed above) results in 
a jurisdictional revenue requirement in the present case of $156,796,000 in expenses 
charged to Accounts 920 – 923.  That amount is $12,408,000 greater than the level of 
expenses allowed by the Commission in Docket 05-0597, as adjusted.  Id.; AG/CUB Ex. 
1.1, Sched. C-2.1.  Unless the Company can justify the growth in those A&G expenses 
from 2004 to 2006 and can establish that the expenses incurred in 2006 are 
representative of the expenses that will be incurred prospectively, the A&G expenses 
included in the Company’s delivery services revenue requirement should be reduced by 
this amount according to the AG.  

Both ComEd and Staff reject this approach as reflecting a position “that inflation 
factors are more appropriate than ComEd’s actual costs,” ComEd Ex. 40.0 at 26, or 
“calculated in a manner rejected by the Commission in the last case,” Staff Ex. 15.0 at 
18.  AG/CUB witness Effron’s testimony focuses on the unexplained increase in costs, 
which cannot be attributed to inflation alone, and which is not attributed to any other 
specific items.  Mr. Effron’s adjustment for inflation results in a growth of $6,472,000.  
AG/CUB Ex. 2.0 at 29.  The AG states that the Commission never rejected this 
approach in the prior ComEd rate case (Docket 05-0597) and no party in that case 
proposed that A&G Accounts 920 through 923 be examined together, or made a 
comparison between charges to those accounts from one test year to another.  
Accounts 920 through 923 were examined, but in the context of reviewing ComEd’s 
proposed functionalization, corporate governance and Exelon BSC expenses.  Final 
Order, Docket 05-0597 at 60, 68, 72, 77.  The Commission noted the same concerns 
raised by Mr. Effron in this proceeding as a reason to find “unpersuasive” ComEd’s 
requested inclusion of $260,909,000 administrative and general expenses. The AG 
states that the Commission should reject similar unexplained increases in A&G 
expenses, and accept the AG’s proposed elimination of $12,680,000 in A&G expenses 
from the ComEd revenue requirement.   

(3) Staff 
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Staff does not support AG/CUB witness Effron’s proposed adjustment to 
accounts 920-923. AG/CUB Ex. 2.0 at 25-30.  Mr. Effron claims that it is appropriate to 
analyze Accounts 920-923 together since these expenses relate to the actual 
administration of the operations of the Company, as opposed to account 926 for 
pensions and benefits.  He asserts that ComEd has not satisfactorily explained the 
increase in these A&G accounts and that they should be adjusted based on the amount 
approved in Docket 05-0597, with certain adjustments for inflation.  In Staff’s opinion, it 
appears Mr. Effron’s adjustment is calculated in the manner rejected by the Commission 
in the last case; therefore, Staff does not believe it would be appropriate for the 
Commission to adopt the adjustment in this case.  Staff Ex. 14.0 at 18-19. 

(4) Commission Analysis and Conclusion 
The Company provided extensive evidence to support its costs.  We agree with 

Staff and the Company that Mr. Effron’s proposed adjustment is the same type of 
inflation-based adjustment that the Commission rejected on rehearing in Docket 05-
0597.  Accordingly, no adjustment to the Company’s accounts 920-923 costs is 
necessary. 

c) Rate Case Expenses 
(1) 2005 Rate Case Expenses Amortization 
(2) 2005 Rate Case Expenses in the 2006 Test Year 
(3) 2005 Rate Case Rehearing Expenses in the 2006 
Test Year 

 
(a) ComEd 

In ComEd’s 2005 rate case (Docket 05-0597), the Commission allowed the 
recovery of approximately $7.5 million of expenses of that case, amortized over three 
years.  In accordance with that order, ComEd included $2.438 million in its operating 
expenses. ComEd Ex. 7.1, Sched. C 2.14. 

ComEd argues that AG/CUB’s proposed disallowance would improperly disallow 
amounts previously approved by the Commission in Docket 05-0597. ComEd Ex. 25.0 
Corr. at 60-61.  To accept this disallowance would deprive ComEd of recovery of costs 
that everyone accepts were prudently incurred, and, moreover, to do so would be 
contrary to the Commission’s determination of this exact issue in ComEd’s 2001 
(Docket 01-0423) rate case, where the Commission affirmed its finding of rate case 
expenses incurred in ComEd’s 1999 rate case (Docket 99-0017) and allowed ComEd’s 
rate base to reflect recovery of the prior 1999 rate case expenses.  See ComEd 01-
0423 (Final Order) at 122.  In addressing the same issue in the Interim Order in the 01-
0423 Docket, the Commission stated: “Under the terms of Section 16-108 of the Act, the 
Commission is obligated to permit an electric utility to recover its costs associated with 
delivery services.”  Docket 01-0423 (Interim Order) at 111.   

The AG complains that if ComEd is allowed to recover these expenses, it will be 
recovering portions of two sets of rate case expenses, i.e., from this docket and the 
unrecovered portion of the approved costs from Docket 05 0597.  The AG does not, 
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however, identify why recovery of both types of expense goes against Commission 
rules or established ratemaking principles.  Moreover, in Docket 05-0597, the 
Commission specifically approved recovery of ComEd’s approved rate case expenses 
over an amortization period that has not yet ended.  To disallow these costs now 
contravenes the Commission’s order in that case.  Moreover, unless both of these 
expenses are recovered in the revenue requirement, ComEd will be unlawfully denied 
the opportunity to recover prudently-incurred costs.   

The AG also argues that unrecovered costs of Docket 05-0597 should be 
disallowed because of a hypothetical chance that ComEd might over-recover these 
expenses.  All rates are based on what is known as of the time they are set.  It is 
illogical and unlawful to claim that the chance of over-recovery is grounds for building 
into rates a mechanism that guarantees under-recovery of previously approved 
expenses.  Moreover, this argument ignores that the Commission does not allow the 
utility to recover carrying charges on rate case expenses, even though recovery is 
spread over a multi-year period.  ComEd states that this further diminishess any risk of 
over-recovery and underscores how unfair further disallowances would be.   

With respect to 2005 rate case expense incurred in the test year in connection 
with Docket 05-0597, and before rehearing in that case was granted in September 
2006, ComEd incurred costs of $2.986 million that were not included in the $7.5 million 
in costs discussed in the preceding section.   ComEd maintains that these amounts are 
properly recoverable rate case costs.  ComEd proposed to amortize the $2.986 million 
over three years, resulting in the inclusion of $995,000 in the revenue requirement.  
ComEd Ex. 25.0 Corr. at 61-63. 

Contrary to AG/CUB and Staff’s proposals to disallow recovery of these 
expenses, the proposed amortization is not an exercise in “retroactive ratemaking.”  
ComEd Ex. 25.0 Corr. at 63.  AG/CUB and Staff have cited no Commission Order 
holding that inclusion of test year operating expenses in the revenue requirement 
somehow constitutes retroactive ratemaking.  While the Illinois Supreme Court has 
interpreted the Act to forbid retroactive ratemaking, retroactive ratemaking is defined in 
certain contexts as a prohibition on “refunds when rates are too high and surcharges 
when rates are too low.” BPI v. Illinois Commerce Comm’n, 136 Ill. 2d. 192, 209; 555 
N.E.2d 693, 700 (1989).  AG/CUB have conceded that ComEd is not seeking recovery 
of these expenses as a “surcharge” because its rates were too low in a prior period. Tr. 
at 585.  There is, therefore, no basis upon which to find that inclusion of ComEd’s rate 
case expenses in the test year amounts to retroactive ratemaking. 

The expenses that AG/CUB and Staff propose to disallow are actual rate case 
expenses that, as of the time that the record closed in the 2005 rate case, were still 
estimated, and thus were incurred too late in the proceeding to be considered “actual 
costs” in that case.  

This proposed disallowance would unlawfully deny ComEd the ability to recover 
reasonable and prudent costs.  In ComEd’s last case, some rate case expenses were 
still estimated at the time the record closed.  ComEd was unable to recover the 
expenses there because the Commission was not certain what the final expenses would 
actually be.  If, in the next case, once the expenses have actually been incurred, they 
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are again excluded, this time on the grounds that ComEd is “too late,” the result is to 
prevent these costs from ever being recovered, no matter how prudent and reasonable.   

ComEd is not, contrary to the assertion of the AG, seeking to “relitigate” or “true 
up” its prior rate case expenses.  ComEd is simply requesting that costs that the 
Commission neither approved nor denied in Docket No. 05 0597, and that have been 
shown to be prudent and reasonable test year costs, be recoverable in this case.  

ComEd also included in its revenue requirement its costs of rehearing in Docket 
05 0597 incurred during the 2006 test year of $726,000 (representing $2.178 million of 
total costs amortized over three years).  ComEd Ex. 7.0 Corr. at 41; ComEd Ex. 7.1, 
Sched. C-2.14.  ComEd maintains that the amount at issue consists of prudently 
incurred reasonable expenses incurred during the test year. ComEd Ex. 25.0 Corr. at 
63.  Seeking recovery of rehearing costs in the course of the 2005 rate case would have 
been inappropriate.  When ComEd proposed its rate case expenses, it could not have 
known that rehearing was going to be requested, by whom, or on what subjects.  Nor 
could ComEd reasonably have anticipated the specific issues the Commission would 
address or the expenses that would be associated with them.  ComEd would have had 
no ability to provide any estimate of these expenses, if any.  The costs of rehearing are 
now fully “substantiated” and should not be disallowed. 

(b) AG 
ComEd proposes recovery in the present case of three categories of expenses 

associated with its last rate case, Docket 05-0597: the continuing amortization of the 
rate case expenses approved in that docket; the recovery of amortized costs associated 
with the rehearing of that docket; and the recovery of $2,986,000 in additional rate 
cases expenses from that docket.  The Commission should reject recovery of these 
expenses. 

The purpose of including normalized rate case expenses in a utility’s recoverable 
operating expenses is to allow a reasonable opportunity to recover the cost of the rate 
case by including what is deemed to be a “normal” rate case expense in the cost of 
service.  The problem that the AG has with ComEd’s proposal is that the company 
proposes to recover two sets of rate case expenses: costs from the 2005 case, and 
costs associated with the current rate case.  The AG states that if a rate case expense 
in a given case is normalized over three years, but the subsequent rate case does not 
take place for another five years, that rate case expense from the first case will be over-
recovered.  In such circumstances, there is no practice the AG is aware of where the 
utility offers – or a regulatory commission requires – the utility to refund to ratepayers 
the over-recovered rate case expense.  In this case, ComEd has initiated a new rate 
case proceeding just two years after the prior one.  The AG advocates that it is 
appropriate that the treatment of any “under-recovered” rate case expense should be 
symmetrical to the treatment of over-recovered rate case expense and urges the 
Commission to reject recovery of prior rate case expenses once a new rate case is 
initiated.   

The AG also advocates for the elimination of the amortization of the rehearing 
costs and the excess rate case costs related to Docket 05-0597.  Allowing recovery of 
those costs prospectively from ratepayers is an exercise in retroactive ratemaking.  
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ComEd makes baseless and conclusory assertions that the Commission would have 
found those expenses substantiated, but there is no way to know if that would be true; 
ComEd is seeking to relitigate an issue from the 05-0597 proceeding and demonstrate 
that its costs in that case were not fully recovered because the company can now 
provide better documentation of its expenses.  The ICC is urged to eliminate these 
expenses from ComEd’s operating expenses, resulting in a $4,212,000 reduction to the 
company’s pro forma operation and maintenance expense.   

(a) CUB 
In this case, CUB states that ComEd includes rate case expenses in its pro 

forma operation and maintenance expenses.  However, CUB argues the purpose of 
including the normalized rate case expense in the cost of service is not to guarantee a 
dollar-for-dollar recovery of the rate case expense incurred.  AG/CUB Ex. 2.0 at 24.  
CUB recognizes that allowing recovery of those costs prospectively from ratepayers in 
essence is retroactive ratemaking.  CUB states that eliminating the amortization of the 
rate case expense from the revenue requirement is to reduce the Company’s pro forma 
operation and maintenance expense by $4,212,000.  AG/CUB Ex. 2.0 at 25, Schedule 
C-2. 

(b) Staff 
Staff’s position on recovery of 2005 rate case expense incurred in the test year is 

that unlike the Company’s proposal, its adjustment is reasonable and is consistent with 
the law.  To reject Staff witness Griffin’s adjustment would -- as he put it -- allow ComEd 
“to true up its prior rate case expense.” Staff Ex. 2.0 Corr. at 18:347-348. A true up of 
rate case expense recovered through base rates would be contrary to the law.  
Specifically, it would constitute retroactive ratemaking.  ComEd acknowledges that the 
Commission in its 2005 rate case only allowed it to recover $7,315,000 in rate case 
expense, but in this case ComEd now wants the Commission to allow it recovery of an 
additional $1,048,000 in 2005 rate case expense because that additional amount is now 
known and has been incurred.  ComEd Ex. 25.0 Corr. at  62.  In essence, ComEd’s 
position is that the previously approved 2005 rate case expense was set too low by the 
Commission, and the Commission should now allow it to recover an additional amount 
equal to its incremental actual 2005 rate case expenses incurred in 2006.  It is Staff;’s 
position that ComEd’s position fails to consider prior case law.  The Supreme Court has 
held that “the Act does not permit retroactive ratemaking; that is, the law prohibits 
refunds when rates are too high and surcharges when rates are to low. Citizens Utilities 
Co. v. Illinois Commerce Comm’n (1988); Business and Professional People I, 136 Ill. 
2d 192, 209 (1989)  Clearly, to allow ComEd to recover incremental 2005 rate case 
expense actually incurred in 2006 would be a surcharge to the rates previously 
approved by the Commission for 2005 rate case expense. 

Staff found ComEd’s position to also be unfair.  In Staff’s opinion ComEd’s 
argument that these additional 2005 rate case amounts were incurred during the test 
year fails to consider that ComEd in its prior rate case and its current rate case has 
chosen to seek recovery of rate case expense based upon an amortized amount of rate 
case expense rather than actual rate case expense incurred in the test year.  By 
seeking: (1) the amortized 2005 rate case expense, (2) the amortized current rate case 
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expense and (3) the incremental additional rate case expense, ComEd wants it all.  
According to Staff, if ComEd wants recovery for the rate case expense actually incurred 
during the test year, i.e. 2006, then it cannot at the same time seek recovery of 
amortized rate case expenses which have not been incurred during the test year.  That 
is, there should be no recovery of the unamortized 2005 rate case expense incurred 
prior to the test year and no recovery of the amortized rate case expense for the current 
docket which were incurred subsequent to the test year.  ComEd can’t have it both 
ways.  It must choose one or the other, but it can’t have both. 

Staff took no position on the 2005 rate case rehearing expenses in the 2006 test 
year. Commission Analysis and Conclusion 

(c) Commission Analysis and Conclusion 
It is appropriate for the Company to recover the amortized 2005 rate expense as 

approved by the Commission in Docket 05-0597.  We agree with Staff, however, that to 
now allow ComEd to recover more than the amount approved in Docket 05-0597 would 
be inappropriate.  The Company should not recover both the amortized amount allowed 
by the Commission and an additional amount the Commission has not approved.  This 
would essentially be an inappropriate true-up. 

With respect to the rehearing expenses that the Company actually incurred in the 
test year, no party argues that the amount claimed by ComEd is unreasonable.  It is 
merely that the short time frame between rate cases reslts in these expenses from the 
last rate case occurring in the chosen test year for this case.  No party disputed the use 
of the 2006 test year and these costs were actually incurred by the Company.  
Accordingly, they are approved. 

5. New Business Revenue Credit 
a) ComEd 

Consistent with the Commission’s Order in ComEd’s 2005 rate case, ComEd, in 
calculating its revenue requirement, proposed a revenue credit of $26.401 million to 
reflect the anticipated increase in new business revenue associated with the pro forma 
capital additions. ComEd Ex. 7.0 Corr. at 37; ComEd Ex. 7.1, Sched. C-2.16; ComEd 
Ex. 7.2, Work Paper WPC-2.16. 

Under the Staff/ComEd joint recommendations, ComEd’s pro forma capital 
additions for the third quarter of 2008 are to be excluded from rate base, in which case 
the credit should be reduced by $3.758 million.   

In response to AG/CUB’s proposal to increase the new business revenue credit 
by a further $4.776 million, ComEd argues that when it calculated the credit, it estimated 
kilowatt hour sales growth for new residential, small commercial and industrial (“SCI”), 
and large commercial and industrial (“LCI”) customers associated with the pro forma 
new plant additions for 2007 and the first three quarters of 2008.  The estimate relied on 
2006 actual customer growth statistics, which led to a calculated credit of $26.401 
million.  ComEd Ex. 7.2, Work Paper WPC-2.16.  The Commission accepted, and 
AG/CUB supported, this method, e.g., use of test year data to project growth into the 
period of the pro forma additions, in Docket 05-0597. Tr. at 606-607.  This is true even 
though actual data (at least for 2005) was available at the time of the Commission’s July 
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2006 Order in that docket. 
During discovery, AG/CUB asked ComEd to provide the actual customer growth 

in 2007.  ComEd provided the requested information, with caveats (described below), 
which Mr. Effron then used to calculate his adjustment for new customer growth for 
2007 and the first three quarters of 2008 of $31.177 million, or $4.776 million more than 
ComEd had calculated.  AG/CUB Ex. 5.0 at 5.  ComEd believes that AG/CUB has 
misinterpreted the information provided. 

The data request response upon which AG/CUB bases its calculation specifically 
indicated that the number of new large commercial and industrial customers shown for 
2007 was inappropriate to use in estimating kWh sales associated with the new plant 
additions because that number had no relation to any new plant additions.  Specifically, 
in 2007 there was a significant migration of customers from small commercial and 
industrial to large commercial and industrial accounts.  These customers simply moved 
from one customer class to another and are not “new” customers.  They are, therefore, 
unrelated to the pro forma plant additions. 

As explained in ComEd’s surrebuttal testimony, ComEd conducted an analysis to 
evaluate the portion of total growth in the large customer class actually resulting from 
new customers.  ComEd compared the list of large customers as of 2007 with the list as 
of 2006, and removed those customers who existed but were not classified as “large” in 
2006.  This analysis resulted in a true increase of 16 new large customers in 2007.  
ComEd’s initial estimate, upon which it based its calculation of the credit, was 17 new 
large customers.  Houtsma/Frank Sur., ComEd Ex. 40.0 Corr. at 31. 

Despite this, AG/CUB witness Effron elected to use the atypical 2007 customer 
growth data to estimate the revenues associated with the pro forma plant additions in 
his rebuttal testimony.  ComEd then presented further analysis of the 2007 customer 
statistics to specifically remove the growth that resulted from the migration of customers 
from the small commercial and industrial class to the large commercial and industrial 
class.  This analysis demonstrated that AG/CUB’s adjustment, which included the effect 
of customers simply moving into the large customer class, overstated the increase in 
kilowatt-hours sales attributable to truly new large commercial and industrial customers 
by more than 200%.  ComEd Ex. 40.0 Corr. at 30-31.  According to ComEd, the 
evidence shows that AG/CUB’s calculation of the new business revenue credit does not 
reflect growth that actually happened, and thus its proposed $4.776 million upward 
adjustment to the ComEd revenue credit of $26.401 million overstates the expected 
revenues that the pro forma plant additions will generate.  The Company argues that 
AG/CUB’s proposal should be rejected. 

b) AG 
The AG asserts that it is necessary to adjust the new business revenue credit.  

On ComEd Workpaper WPC-2.16, the revenue credit related to new business plant 
additions is based on general customer growth rates but does not incorporate the 
addition of new customers related to specific plant additions.  Since the AG proposes 
that the level of plant additions be based on the actual levels of plant additions in 2007, 
the calculation of the revenue credit related to new business plant additions must be 
modified so that it is consistent with actual plant additions in 2007.  ComEd has 

74 
 



07-0566 

recalculated the new business revenue credit based on actual customer growth in 2007, 
and projected customer growth over the first nine months of 2008 is $31,177,000.  
AG/CUB Ex. 5.2.  This is $4,776,000 greater than the new business revenue credit 
reflected by ComEd in its calculation of pro forma operating income under present rates.  
Therefore, the AG claims the new business revenue credit should be increased by 
$4,776,000.  

ComEd states that AG/CUB witness Effron overstates the potential growth when 
he relies upon 2007 data – a year the company argues is not typical.  ComEd Ex. 40.0 
at 31-32.  Regardless of whether the growth in 2007 is or is not typical, it represents 
what actually happened and is therefore consistent with the inclusion of actual 2007 
plant additions in rate base.  ComEd agrees that in both the current rate case, and the 
previous case, Docket 05-0597, the proposed rates sought by the company were used 
to estimate the total amount of new business revenue the company could expect.  Tr. at 
101.  This mirrors what Mr. Effron proposes to do in the current case: adjust the 
company’s total revenue requirement for the anticipated increase in revenue, generated 
by new customers using the Company’s own proposed rates, just as the Company did 
in its last rate case. 

The adjustment to reflect customer growth is an adjustment to operating 
revenues on ComEd Schedule C-2, not an adjustment to “Other Revenues”; thus, the 
method of incorporating the new business revenue credit should be modified.  To 
accurately reflect the impact of this adjustment, it should be shown as an increase to 
operating revenues – which in turn results in an increase to the total revenue 
requirement but not the calculated revenue deficiency.  

c) Commission Analysis and Conclusion 
The Company has shown that the growth in customers that the AG relies on for 

its adjustment, was in reality based on customers migrating from one class to another.  
Moreover, the Company’s calculation is consistent with the Commission’s decision in 
Docket 05-0597.  Accordingly, the AG’s adjustment is not warranted. 

6. Depreciation and Amortization Expenses (Derivative and 
Direct Adjustments) 

Staff proposes a direct adjustment to depreciation expense related to the 
depreciable life of the Post-2006 Project, as discussed in Section IV.C.1.e. The 
remainder of Staff’s and intervenors’ proposed adjustments to depreciation expense are 
entirely derivative of their various uncontested and contested proposed adjustments to 
plant and are only approved to the extent that the proposed adjustments are approved. 

7. Taxes Other than Income Taxes (Derivative Adjustments) 
Staff and intervenors have proposed no direct adjustments to taxes other than 

income taxes (“TOTI”).  Their proposed adjustments to TOTI are entirely derivative of 
their proposed adjustments and, accordingly, are approved only to the extent that the 
proposed adjustments from which they are derived are approved. 

8. Income Taxes (Derivative Adjustments) 
Staff and intervenors proposed no direct adjustment to income taxes. 
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D. Operating Expenses (Total) 
EXCEPTION NO. A-13 

Based on the electric utility delivery services operating expense statement as 
originally proposed by ComEd and the adjustments to operating revenues and 
expenses as summarized above, the total electric utility delivery services operating 
expenses for ComEd approved for purposes of this proceeding are 
$1,524,248,000.1,530,445,000.  The operating expense statement may be summarized 
as follows: 
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 Approved Operating Expense Statement   
 (In Thousands)   

 

    Operating Revenues   
 $      1,905,913  

1,961,065 

    Other Revenues   
132,761 
129,003 

  Total Operating Revenue   
2,038,674 
2,090,068 

    

    Uncollectibles Expense   
14,031 
14,407 

    Distribution   310,586 
    Customer Accounts   133,158 

 
   Customer Services and Informational 
Services   8,462 

    Sales   0 

    Administrative and General   
330,887 
330,554 

    Depreciation and Amortization   
355,623 
345,339 

    Taxes Other Than Income   155,780 
    Regulatory Debits   34,415 
  Total Operating Expense    

       Before Income Taxes   
1,342,942 
1,332,701 

    

    State Income Tax   
20,305 
25,478 

    Federal Income Tax   
105,287 
117,763 

    Deferred Taxes and ITCs Net   
55,714 
54,503 

  Total Operating Expenses   
1,524,248 
1,530,445 

    

  NET OPERATING INCOME   
 $          514,426 

559,623  
 

The development of the overall electric utility delivery services operating expense 
statement adopted for purposes of this proceeding is shown in the Appendix to this 
Order. 
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VI. Rate of Return 
A. Capital Structure (Uncontested) 
Staff recommended a December 31, 2006 capital structure consisting of 54.96% 

long-term debt and 45.04% common equity.  Staff Ex. 4.0 Corr. at 3.  ComEd and CUB 
did not object to Staff’s proposed capital structure, and IIEC did not address Staff’s 
proposal in its testimony.  ComEd Ex. 28.0 at 10; CUB Ex. 4.0 at 14. 

ComEd’s Capital Structure is not at issue in this proceeding. There being no 
evidence to the contrary, the Commission accepts the Capital Structure presented by 
the Company. We therefore find that ComEd’s Capital Structure should consist of 
54.96% long term debt and 45.04% Common Equity.   

B. Cost of Long-Term Debt (Uncontested) 
Staff and ComEd agree that the proper estimate for cost of long-term debt is 

6.78%.  ComEd Ex. at 12; Staff Ex. 17.0 at 2. 
The Commission concludes that ComEd’s Cost of Long Term Debt for purposes 

of this Order is 6.78%.    
C. Cost of Common Equity 

1. ComEd 
ComEd witness Hadaway performed an extensive analysis demonstrating that 

the investor-required cost of equity capital for ComEd is 10.75%.  ComEd Ex. 10.0 at 1.  
Dr. Hadaway’s conclusion is supported by a discounted cash flow (DCF) study using 
growth rates from four recognized securities analysts, as well as by capital asset pricing 
analyses.  Id. at 37.  In arriving at his cost of equity estimate, Dr. Hadaway notes 
ComEd’s weakened financial condition and depressed credit ratings, and the close 
attention that rating agencies will pay to the rate relief provided by the Commission in 
this proceeding.  Id. at 6-7.  

ComEd stated that the principal objection raised by Staff and IIEC to Dr. 
Hadaway’s 10.75% cost of equity result is their contention that Dr. Hadaway used a 
GDP growth rate in his DCF analysis that they believe is unsustainably high.  ComEd 
explained that while Dr. Hadaway did present a DCF analysis using the GDP growth 
rate, he recognized that the Commission favored use of analysts’ estimates and 
therefore performed a stand-alone, DCF analyses using only analysts’ growth rates.  
The analysts’ growth rates of the companies in Dr. Hadaway’s comparable group were 
actually 20% lower than the growth rates for Staff’s sample group (6.05% versus 
7.72%), further indicating the conservatism of Dr. Hadaway’s approach.  Staff Ex. 4.0  
Schedule 4.5; ComEd Ex. 10.5.  ComEd concludes that the updated quarterly dividend 
DCF analysis performed by Dr. Hadaway resulted in a reasonable cost of equity range 
of between 10.3 and 11.1 percent.  ComEd Ex. 29.0 at 25;  ComEd Ex. 29.7.  The 
midpoint of this reasonable range is 10.7%. 

ComEd observed that the Commission has traditionally relied on both a DCF and 
a Capital Asset Pricing Model (“CAPM”) analysis when determining a utility’s cost of 
equity.  Staff’s CAPM analysis concluded that ComEd’s cost of equity is 11.25%.  Staff 
Ex. 4.0 at 27; Schedule 4.9.  ComEd adds that the average of Dr. Hadaway’s DCF 
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analysis using only analysts’ growth rates and Staff’s CAPM analysis results in a cost of 
equity for ComEd of 10.98% (10.7% + 11.25%. / 2).  Thus, ComEd stated that this 
outcome demonstrates the reasonableness of Dr. Hadaway’s 10.75% cost of equity 
conclusion.  

The analyses performed by IIEC witness Gorman also supports the approval of a 
10.75% cost of equity for ComEd.  IIEC’s CAPM study produced a 10.7% cost of equity, 
while its traditional DCF analysis outcome was 11%.  The average of these two results 
produces a 10.85% cost of equity.  IIEC Exs. 2.17 and 2.6. 

ComEd states that rising interest rates support the conclusion that ComEd’s cost 
of equity is increasing, making a 10.75% cost of equity appropriate and reasonable.  It 
noted that interest rates for triple-B corporate borrowers like ComEd increased from 
6.36% in September 2007 when this proceeding was filed to 6.68% by March 2008.  
Corporate interest rate spreads (corporate interest rates minus U.S. Treasury rates) 
also increased, reflecting the ongoing market turbulence that corporate entities face in 
their efforts to raise capital. ComEd Ex. 42.0 at 2.  Given these increases, the 
suggestion from CUB witness Thomas that ComEd’s cost of equity is only 7.77%, barely 
above the average cost of triple-B debt, is unsupportable, as both Dr. Hadaway and 
Staff witness McNally demonstrated. ComEd Ex. 29.0 at 21; Staff Ex. 17.0 at 8-18.  
ComEd observes that even Mr. Thomas acknowledged that the return on equity and 
weighted average cost of capital resulting from his recommendations are lower than any 
electric distribution returns the Commission has authorized in the last 35 years.  Tr. at 
1839. 

In addition to its unreasonable outcome, ComEd explained that CUB’s analysis is 
deficient and cannot be relied upon to determine ComEd’s cost of equity. It is based on 
methodologies and assumptions the Commission has considered and repeatedly 
rejected.  ComEd noted that CUB’s annual version of the constant growth DCF model 
was rejected in North Shore and Peoples Gas, Dockets 07-0241/07-0242 (Cons.), 
Order at 99. ComEd Ex. 29.0 at 21.  CUB’s growth rate for its DCF analysis is based 
entirely on the "b times r" sustainable growth rate approach, which the Commission 
rejected in GTE North, Dockets 93-0301, 94-0041.  ComEd Ex. 29.0 at 21.  ComEd 
added that CUB’s recommendation to discontinue use of the CAPM approach was 
rejected by the Commission in its February 5, 2008 Final Order in the Peoples 
proceeding. Dockets 07-0241/07-0242 (Consol.), Order at 97.  Thus, it concluded that 
there is no basis in the record for approval of CUB’s thoroughly discredited 7.77% cost 
of equity result. 

Another factor supports the approval of a 10.75% cost of equity for ComEd.  On 
March 14, 2008, ComEd states that the Staff recommended a return on equity of 
10.68% for the Ameren electric utilities in Dockets 07-0585 – 07-0590.  It noted that Mr. 
McNally included Ameren as one of nine utilities “most comparable to” ComEd.  Staff 
Ex. 4.0 Corr. at 9.  Also, ComEd stated that IIEC also included Ameren in its sample of 
utilities comparable to ComEd. IIEC Ex. 2.6.  Dr. Hadaway reached the same 
conclusion that ComEd and Ameren are comparable companies.  ComEd Ex. 10.1.  In 
addition, he confirmed that there is no basis for approving a higher cost of equity for the 
Ameren utilities than for ComEd.  Staff Ex. 4.0 Corr. at 6. 
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The only difference between the 10.68% cost of equity Staff recommends for 
Ameren and the 10.3% cost of equity it recommends for ComEd is that the 10.68% 
result is based on more recent data.  Unfortunately, ComEd noted that Staff did not 
update its analysis of ComEd’s cost of equity in this proceeding to reflect the more 
recent information and therefore introduced an unsupportable inconsistency between 
Staff’s positions in the ComEd and Ameren proceedings. 

Dr. Hadaway performed an update of Staff’s analysis of ComEd’s cost of equity 
to take into account data inputs as of the dates of Staff’s Ameren analysis.  Dr. 
Hadaway made no other adjustments to Staff’s analysis because Staff’s estimation 
methodology in the Ameren and ComEd cases is the same. ComEd Ex. 42.2.  ComEd 
observed that the update of Staff’s ComEd cost of equity estimate with data as of the 
same dates used in the Ameren proceeding resulted in a 10.65% cost of equity for 
ComEd. ComEd Ex. 42.0 at 5.  This result is nearly identical to Dr. Hadaway’s estimate 
of ComEd’s cost of equity.  Dr. Hadaway also updated IIEC’s cost of equity estimate, 
concluding that it resulted in a cost of equity for ComEd that is “very similar, if not 
higher, than [Dr. Hadaway’s] ROE recommendation of 10.75 percent.” ComEd Ex. 29.0 
at 15. 

ComEd recommended that the Commission approve a cost of equity using 
updated information.  Given the similar outcomes from Staff’s, IIEC’s and ComEd’s 
approaches when updated inputs are applied, adopting the 10.75% return on equity 
supported by Dr. Hadaway’s analysis is the appropriate course of action.  ComEd stated 
that it is consistent with the record, will contribute greatly to the restoration of ComEd’s 
financial health, and will demonstrate the Commission’s commitment to that objective.  
However, if the Commission does not approve the 10.75% return on equity supported 
by Dr. Hadaway’s analysis, ComEd stated that it should approve the 10.65% return 
resulting from the update of Staff’s cost of equity study. 

2. Staff 
Staff witness McNally estimated ComEd’s investor-required rate of return on 

common equity to be 10.30%.  Staff Ex. 4.0 Corr. at 28.  Mr. McNally measured the 
investor-required rate of return on common equity using discounted cash flow (“DCF”) 
and Capital Asset Pricing Model (“CAPM”) analyses.  Mr. McNally applied those models 
to a sample of electric utility and gas distribution utility companies (“Comparable 
Sample”) chosen on the basis of a principal components analysis using six financial and 
operating ratios over the 2004-2006 period.  After calculating the scores for each 
principal component, he rank-ordered the companies in terms of least relative distance 
from ComEd’s target scores.  The Comparable Sample consisted of the nine utilities the 
least distance from, and therefore, the most comparable to, ComEd that: (1) were 
assigned an S&P issuer credit rating in the A or BBB rating categories; (2) had growth 
rates from Zacks Investment Research, Inc. (“Zacks”); (3) paid consistent quarterly 
dividends; (4) had sufficient price data to calculate beta; and (5) had no pending nor 
recently completed significant mergers, acquisitions, or divestitures. Staff Ex. 4.0 Corr. 
at 8-9. 

DCF analysis assumes that the market value of common stock equals the 
present value of the expected stream of future dividend payments.  Since a DCF model 
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incorporates time-sensitive valuation factors, it must correctly reflect the timing of the 
dividend payments that stock prices embody.  The companies in Mr. McNally’s 
Comparable Sample pay dividends quarterly.  Therefore, Mr. McNally applied a 
quarterly DCF model.  Staff Ex. 4.0 Corr. at 12. 

Mr. McNally employed a multi-stage, non-constant DCF model in his DCF 
analysis.  Mr. McNally explained that Staff does not typically use a non-constant growth 
DCF model because it is a more elaborate model with additional unobservable growth 
rate variables that are likely subject to greater measurement error than the analyst 
growth rate estimates Staff uses in constant-growth DCF analyses.  However, the cost 
of common equity estimate derived from a constant-growth DCF model is appropriate to 
use only if the near-term growth rate forecast for each company in the sample is 
expected to equal its average long-term dividend growth.  In this case, the expected 
near-term growth level for the Comparable Sample (7.72%) was over 50% greater than 
that expected for the overall economy, as measured by GDP growth (approximately 
5%).  Mr. McNally explained that, in theory, no company could sustain into infinity a 
growth rate any greater than that of the overall economy, or it would eventually grow to 
become the entire economy since the rest of the economy would become infinitesimal in 
relation.  Moreover, since utilities in particular are generally below-average growth 
companies, the sustainability of an above average growth rate is particularly dubious.  
Thus, given the large difference between the growth rates for the Comparable Sample 
companies and the overall growth of the economy, the continuous sustainability of the 
Zacks growth rates for the Comparable Sample is highly unlikely.  Therefore, Mr. 
McNally concluded that the measurement error associated with a constant-growth DCF 
analysis exceeds that associated with a non-constant growth DCF model, making the 
latter model preferable. Staff Ex. 4.0 Corr. at 12-13. 

Mr. McNally’s non-constant growth DCF model incorporated three stages of 
dividend growth.  The first, a near-term growth stage, is assumed to last five years.  For 
this stage, Mr. McNally used Zacks growth rate estimates as of February 1, 2008.  The 
second stage is a transitional growth period that spans from the beginning of the sixth 
year through the end of the tenth year.  The growth rate employed in the transitional 
growth period equals the average of the Zacks growth rate and the “steady-state” stage 
growth rate.  Finally, the third, or “steady-state,” growth stage commences at the end of 
the tenth year and is assumed to last into perpetuity.  For this stage, Mr. McNally 
utilized the implied 20-year forward U.S. Treasury rate in ten years, which reflects 
current expectations of the long-term overall economic growth during the steady-state 
growth stage of his non-constant DCF model.  An implied 20-year forward U.S. 
Treasury rate in ten years of 4.73% was derived from the 10- and 30-year U.S. Treasury 
bond rates as of February 1, 2008.  

An expected stream of dividends for each company in the Comparable Sample 
was then estimated by applying the growth rate estimates for those three stages to the 
February 1, 2008 dividend.  The discount rate that equates the present value of this 
expected stream of cash flows to the company’s February 1, 2008 stock price equals 
the market-required return on common equity.  Based on this growth, stock price, and 
dividend data, Mr. McNally’s DCF estimate of the cost of common equity was 9.35% for 
the Comparable Sample. Staff Ex. 4.0 Corr. at 14, 17. 
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According to financial theory, the required rate of return for a given security 
equals the risk-free rate of return plus a risk premium associated with that security.  The 
risk premium methodology is consistent with the theory that investors are risk-averse 
and that, in equilibrium, two securities with equal quantities of risk have equal required 
rates of return.  Mr. McNally used a one-factor risk premium model, the Capital Asset 
Pricing Model, to estimate the cost of common equity.  In the CAPM, the risk factor is 
market risk, which cannot be eliminated through portfolio diversification.  Staff Ex. 4.0 
Corr. at 18-19. 

The CAPM requires the estimation of three parameters: beta, the risk-free rate, 
and the required rate of return on the market.  For the beta parameter, Mr. McNally 
combined adjusted betas from Value Line and a regression analysis.  The average 
Value Line beta estimate was 0.82, while the regression beta estimate was 0.67.  Staff 
Ex. 4.0 Corr. at 24-27.  For the risk-free rate parameter, Mr. McNally considered the 
1.74% yield on four-week U.S. Treasury bills and the 4.37% yield on thirty-year U.S. 
Treasury bonds.  Both estimates were measured as of February 1, 2008.  Forecasts of 
long-term inflation and the real risk-free rate imply that the long-term risk-free rate is 
between 4.4% and 5.6%.  Thus, Mr. McNally concluded that the U.S. Treasury bond 
yield is currently the superior proxy for the long-term risk-free rate. Staff Ex. 4.0 Corr. at 
19-23.  Finally, for the expected rate of return on the market parameter, Mr. McNally 
conducted a DCF analysis on the firms composing the S&P 500 Index.  That analysis 
estimated that the expected rate of return on the market equals 13.55%. Staff Ex. 4.0 
Corr. at 24.  Inputting those three parameters into the CAPM, Mr. McNally calculated a 
cost of common equity estimate of 11.25% for the Comparable Sample. Staff Ex. 4.0 
Corr. at 27. 

Based on his DCF and risk premium models, Mr. McNally estimated that the cost 
of common equity for the Comparable Sample is 10.30%.  To determine the suitability of 
that cost of equity estimate for ComEd, Mr. McNally assessed the risk level of his 
Comparable Sample relative to that of ComEd.  The companies composing the 
Comparable Sample were selected based on the similarity of their financial and 
operating ratios to those of ComEd, which indicates a very similar degree of overall risk.  
Thus, Mr. McNally concluded that the Comparable Sample appropriately reflects the risk 
level of ComEd and no risk adjustment is necessary. Staff Ex. 4.0 Corr. at 10-11, 27-29. 

Staff witness McNally found ComEd witness Hadaway had an inappropriate use 
of unsustainably high growth rates in his DCF analyses which lead to an overstated cost 
of equity estimate. Staff Ex. 4.0 Corr. at 30.  Staff witness McNally testified that the 
near-term, company-specific growth rates for Dr. Hadaway’s Utility Sample, like those 
for Mr. McNally’s Comparable Sample, are not sustainable over the long term, based on 
current expectations of long-term economic growth.  Forecasts from EIA, Global Insight, 
and the Survey, as well as current U.S. Treasury bond yields, including Dr. Hadaway’s 
own risk-free rate estimate, all indicate expectations of long-term growth in the overall 
economy of approximately 5%.  Staff Ex. 4.0 Corr. at 30; ComEd Ex. 10.7.  In contrast, 
the average near-term growth rate for Dr. Hadaway’s Utility Sample is approximately 
20% greater, at 6.05%.  Since utilities are generally below average growth companies, it 
is unlikely investors expect the companies in Dr. Hadaway’s sample to be able to 
sustain above average growth.  Staff Ex. 4.0 Corr. at 30-31. 
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It is Staff’s position that under such circumstances, it would be appropriate to 
employ a non-constant DCF model, which Dr. Hadaway did.  Unfortunately, rather than 
address the unsustainable growth rate error, Dr. Hadaway compounded it by employing 
an even higher, historically-based GDP estimate of 6.50% for the steady-state stage of 
his non-constant DCF analysis.  Moreover, in one of his constant-growth DCF analyses, 
he abandoned his near-term, company-specific growth rate estimates altogether, using 
the higher GDP growth estimate exclusively, further exacerbating the unsustainable 
growth rate error. Staff Ex. 4.0 Corr. at 31. 

In Staff’s opinion the Company has not demonstrated that Dr. Hadaway’s GDP 
growth rate estimate reflects investors’ current expectations of future overall economic 
growth, much less that of the companies in his sample.  In fact, Dr. Hadaway’s GDP 
growth rate does not measure current investor expectations of future economic growth, 
but rather, equals the average achieved growth rate over various historical periods from 
1947-2007.  ComEd Ex. 29.05.  The Company provided no evidence to demonstrate 
that investors set their long-term expectations of future growth on growth achieved over 
that past 60 years, much less, in the specific manner Dr. Hadaway did.  Furthermore, 
the actual, published GDP forecasts noted above indicate that expectations for future 
GDP growth are much lower than the GDP growth rate Dr. Hadaway employed.  
Moreover, while the risk-free rate and the GDP growth rate should be similar, as both 
are functions of production opportunities and consumption preferences without the 
effects of a risk premium, Dr. Hadaway’s 6.5% GDP growth estimate is much closer to 
riskier BBB-rated utility debt rates than the risk-free rate, which, Dr. Hadaway himself 
estimated to be 5.08%. Staff Ex. 4.0 Corr. at 23; ComEd Ex. 29.0 at 5.  Thus, the 
Company’s assumption that investors expect 6.50% long-term growth for GDP, let alone 
for utilities, is highly dubious.  Staff Ex. 4.0 Corr. at 31. 

Staff also pointed out that the Value Line forecasts of the earnings retention rates 
for the companies in Dr. Hadaway’s sample provide further evidence that the 6.60% 
GDP growth rate is not a reasonable estimate of the sustainable growth for the 
companies in Dr. Hadaway’s Utility Sample.  The 33.5% average Value Line retention 
rate forecast for the companies in Dr. Hadaway’s Utility Sample, combined with Dr. 
Hadaway’s 10.75% return on equity estimate, indicate a sustainable growth of only 
3.60% (33.5% × 10.75% = 3.60%).  In contrast, in order to sustain 6.50% growth, either 
the return on equity for the companies in his Utility Sample would have to average 
approximately twice the 10.75% cost of equity Dr. Hadaway estimated, or the average 
retention rate for those companies would have to be nearly twice the 33.5% average 
Value Line forecast. Staff Ex. 4.0 Corr. at. 32.  While one can debate whether investors’ 
true expectation for the average retention rate is, for example, 30% or 40%, the 
retention rate of greater than 60% that Dr. Hadaway’s 6.5% growth rate implies is 
completely out of line with the forecast from a source that Dr. Hadaway refers to as 
“reputable.”  ComEd Ex. 10.0 at 3.  Similarly, while one can debate whether the rate of 
return on new investment for a particular utility should be, for example, 10% or 11%, the 
21.62% rate of return on new investment Dr. Hadaway’s 6.5% growth rate implies is 
clearly beyond any range of reasonableness.  Thus, while the sustainable growth for Dr. 
Hadaway’s Utility Sample may not be precisely 3.6%, it is almost certainly not 6.5%. 

Staff also found Dr. Hadaway’s risk premium analysis to contain several flaws 
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that undermine the reliability of the resulting estimates.  Dr. Hadaway’s testimony failed 
to specify many critical factors that influenced the allowed returns that form the basis of 
that analysis, including the relative risk of the utilities involved in those return decisions, 
the capital structure that was adopted, or the amount of the common stock flotation cost 
adjustment, if any, that was included in each of those decisions.  Without such data, any 
evaluation of the return recommendations in this proceeding via comparison to the 
authorized returns reflected in the data Dr. Hadaway cites is useless, since we have no 
basis on which to assess comparability. Staff Ex. 4.0 Corr. at 32-33. 

In addition, his risk premium analysis is based on a regression of average equity 
risk premium relative to the concurrent average utility bond yield during the 1980 
through 2006 period, which presents two problems.  First, in a regression, the predictive 
ability of the historical sample regression line falls markedly as the observation departs 
progressively from the mean.  The 6.70% projected single-A utility bond yield estimate 
Dr. Hadaway employed is significantly below the 9.35% average of the observations in 
the study.  Thus, it is questionable whether the relationship he modeled holds at such a 
relatively low interest rate.  Second, Dr. Hadaway has provided no evidence to 
demonstrate that the linear regression equation he developed for the 1980-2006 period 
is stable over a greater length of time.  That is, he has not shown that the relationship 
he modeled between interest rates and equity risk premia applies to the projected utility 
bond yield he employed. Staff Ex. 4.0 Corr. at 33-34. 

Finally, in Docket 05-0597, Dr. Hadaway acknowledged that his risk premium 
analysis, which is the same as that which he uses in this proceeding, suffers from 
“statistical deficiencies.”  In that proceeding, Dr. Hadaway used his risk premium results 
merely as a “check of reasonableness” of his DCF results.  In contrast, Dr. Hadaway 
gave “explicit weight” to his risk premium analysis in the instant docket.  

It is also Staff’s position that Dr. Hadaway arbitrarily weights the results of his 
various individual cost of equity models, leading to an ultimate cost of equity 
recommendation that is inconsistent with those results.  Specifically, his recommended 
DCF range of 10.5% to 11.1% reflects only the high-end of the ranges for his various 
DCF analyses.  If he had reflected the full range of the DCF outcomes he presents, his 
DCF range would be 9.6% to 11.1%.  The midpoint of that range suggests a cost of 
equity of 10.35%. Staff Ex. 4.0 Corr. at 34. 

Staff took issue with CUB employing an annual DCF model, rather than a 
quarterly model, as Staff employed. CUB Ex. 1.0 at 23.  As Staff explained, 
incorporating stock prices that the financial market sets on the basis of quarterly 
dividend payments into a model that ignores the time value of quarterly cash flows 
constitutes a misapplication of DCF analysis.  Staff Ex. 4.0 Corr. at 11-12.  Staff 
explained that the argument regarding the use of a quarterly DCF versus an annual 
DCF model is a basic question of the time value of money.  Staff pointed out that while 
CUB witness Thomas acknowledges the greater value to investors of quarterly 
dividends relative to a single, annual dividend of the same total amount paid at the end 
of the year, he fails to acknowledge that greater value to investors means a greater cost 
to the Company, since the investors’ required return is the Company’s cost of equity.  
Therefore, Mr. Thomas’ approach does not compensate the Company for that additional 
cost.  In contrast, the quarterly DCF properly compensates Company for the cost it 
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incurs. 
Staff also took issue with Mr. Thomas’ DCF analysis, because he relied solely on 

a “b x r” growth rate estimate of 3.09% derived from historical data, rather than relying 
on analysts’ forecasted growth rates, as Staff and the Company did.   Staff cited a study 
that indicates that analyst growth rate estimates for utilities, in particular, are not 
overstated relative to their achieved growth.  Thus, reliance on analysts’ growth rates for 
utilities does not appear to produce an upwardly biased cost of equity.  Staff also took 
issue with Mr. Thomas’s argument that incorrectly implies that analyst growth rates 
should be judged on their ability to accurately predict future growth, rather than on their 
value as proxies for investors’ ex ante expectations.  According to Staff, the significant 
question is whether or not analyst growth rates accurately portray investor expectations 
of future growth.  It is Staff’s position that Mr. Thomas has presented no evidence to 
demonstrate that analyst growth rates are poor proxies for investor growth expectations.  
Staff Ex. 17.0 at 8-10. 

In response to Mr. Thomas’ argument that in circumstances where the dividend 
payout ratio is expected to change, a “b x r” growth rate estimate is superior to analysts’ 
forecast Staff explained, there are several problems with rejecting analysts’ growth 
forecasts based solely on the divergence of Value Line’s DPS and EPS projections.  
Moreover, even if one were to agree that the divergence of DPS and EPS growth 
disqualifies either for use in a DCF analysis, a growth rate that is almost a full 
percentage point less than either the EPS or DPS growth projection is an inappropriate 
alternative.  The “b x r” growth rate formula reveals that when DPS grows more slowly 
than EPS, sustainable growth must, by the laws of mathematics, be higher than DPS 
growth, not lower.  Thus, according to Staff, even if one accepts Mr. Thomas’ argument 
that the difference in the Value Line growth projections for DPS and EPS is sufficient for 
rejecting them both, the long-term steady state growth rate must be higher than the 
4.03% DPS growth rate and, consequently, the 3.09% growth rate Mr. Thomas 
employed is clearly understated. Staff Ex. 17.0 at 11-13. 

Staff also pointed out that Mr. Thomas inconsistently applied a growth rate that 
reflects historical dividend payout ratios with dividend yields that reflects current 
dividend payout ratios.  In support Staff pointed out the following.  First, growth rates 
derived from historical data are inconsistent with the prospective nature of the cost of 
common equity.  While a historical perspective has value in forecasting the future, one 
cannot reasonably forecast the future by looking exclusively to the past, as Mr. Thomas 
did.  In fact, the same historical data Mr. Thomas used is also available to security 
analysts who have the added benefit of current information that can be incorporated to 
improve their forecasts of future growth relative to forecasts based on historical data 
alone.  Second, as Mr. Thomas notes, Value Line earnings per share and dividend per 
share growth data indicate that the average dividend payout ratio for his sample is 
expected to fall which, conversely, indicates that the average retention ratio for his 
sample is expected to rise.  The lower retention ratios during the historical period from 
which Mr. Thomas derived his “b x r” growth rate (i.e., 2002-2006) produced lower 
growth rates than would be expected going forward, all else equal.  Conversely, the 
higher retention ratios going forward would produce a lower dividend yield than 
experienced in the past, all else equal.  Thus, Mr. Thomas mismatched the growth rates 
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from 2002-2006 (when retention rates were lower and, thus, dividend yields were 
higher) with the current dividend yields (when retention rates are higher and, thus, 
dividend yields lower).  This inconsistency between the retention rate and dividend yield 
measurement periods contributes to Mr. Thomas’ underestimation of the cost of equity. 
Staff Ex. 17.0 at 13-14. 

The above notwithstanding, Mr. Thomas presented no reason to reject analysts’ 
growth rates altogether.  Indeed, Mr. Thomas’s argument was not that analyst growth 
rates should be disregarded entirely if they are upwardly biased, but that they should 
not be the used exclusively in that case.  In fact, he repeated that sentiment at least 
three times in his testimony.  Nevertheless, despite presenting analyst EPS growth 
rates from four separate sources, Mr. Thomas ignored them when performing his DCF 
analysis.  Instead, Mr. Thomas elected to rely solely on a “b x r” growth rate estimate 
derived from historical data.  That approach produced a growth rate of 3.09%, which is 
almost one full percentage point lower than the lowest of the four analyst EPS growth 
rates noted in his testimony and over three percentage points lower than the Reuters 
analyst growth rate he presented.  Obviously, if, as his argument suggests, Mr. Thomas 
were to have given any weight to any of those analyst growth rates in his DCF analysis, 
the resulting cost of equity would have been higher than his 7.77% recommendation. 
Staff Ex. 17.0 at 10-11.  Moreover, numerous studies have shown that analyst growth 
rate estimates are better predictors of actual growth rates than are predictors based 
solely on historical information and that the results of valuation models, such as the 
dividend growth model, are typically more accurate when the growth rate comes from 
analyst forecasts. Staff Ex. 17.0 at 13. 

Staff took issue with Mr. Thomas’ challenge to the direct application of the CAPM 
in determining ComEd’s cost of equity, claiming that a paper by Gregory L. Nagel et al. 
(the “Nagel paper”) “rejects the version of the CAPM traditionally used by the 
Commission.”  Staff explained that the Nagel paper did not evaluate and, thus, did not 
reject the version of the CAPM traditionally used by the Commission.  Specifically, the 
Nagel paper does not apply to Staff’s CAPM, because it does not evaluate a CAPM that 
utilizes adjusted betas.  Rather, the Nagel Paper found that a CAPM using raw betas 
was less accurate in predicting realized rates of return than a naïve model that assumes 
the same cost of equity, equal to the risk-free rate plus a risk premium, applies to all 
stocks (i.e., all betas equal 1.0).  Ironically, after asserting that the CAPM can only be 
used if the Commission “carefully selects the appropriate beta,” Mr. Thomas 
recommended the use of raw betas in the CAPM analysis he presented as a check of 
his DCF analysis, despite his own sources’ explicit rejection of such an approach. Staff 
Ex. 17.0 at 15. 

Staff also took issue with Mr. Thomas’ criticism regarding the use in the CAPM of 
betas adjusted for reversion to the market mean of 1.0, citing a study that concluded 
that utility betas actually revert to a utility average beta rather than the market mean.  
Staff found Mr. Thomas’s criticism to be unfounded.  The beta parameter used in CAPM 
analyses is generally derived from historical data, but, in theory, should be a forward-
looking number.  Ex post empirical tests of the CAPM suggest that the linear 
relationship between risk, as measured by raw (i.e., historical) beta, and return is flatter 
than the CAPM predicts.  That is, securities with raw betas less than one tend to realize 

86 
 



07-0566 

higher returns than the CAPM predicts, while securities with raw betas greater than one 
tend to realize lower returns than the CAPM predicts.  Thus, Staff adjusted the raw 
betas to improve the accuracy of its beta estimates.  Doing so produces predicted rates 
of return are more similar to observed realized rates of return.  Thus, adjusted betas 
surpass raw betas as predictors of future returns and are, therefore, superior forward-
looking betas.  Studies have shown that such adjustments result in appreciably better 
forecasts, finding that the reduction in both bias and inefficiency is greater the farther 
away the beta is from one.  Even if one accepts that utility betas actually revert to a 
utility average beta rather than the market mean of 1.0, the derivation of the true 
industry mean beta is problematic.  Not only is any estimate of the true industry portfolio 
beta mean dubious, as betas change over time, but the farther below the market mean 
a raw beta is, the more likely its estimate error is to be negative.  Thus, the average of a 
portfolio of low betas, each of which is likely to be biased downward, will, itself, likely be 
biased downward.  Regardless, as noted previously, Mr. Thomas’s proposal to ignore 
beta reversion altogether and use an unadjusted beta was explicitly rejected in the 
Nagel paper he cited. Staff Ex. 17.0 at 16-17. 

In response to Mr. Thomas’ suggestion that the proper expected common equity 
market risk premium for determining the investor-required rate of return is between 3 
and 5%, Staff noted that the research cited by Mr. Thomas represents various 
academics’ opinions of the common equity risk premium investors should expect, which 
is not necessarily the same as what the investors truly are expecting.  According to 
Staff, since the relationship between the returns of the stock market and U.S. Treasury 
bonds is not stable over time, current returns provide the best indication of what 
investors are expecting going forward.  Hence, it is Staff’s position that its estimate of 
the common equity risk premium, derived by subtracting the current yield on long-term 
U.S. Treasury bonds from the required return on the S&P 500 provides the actual 
difference between returns on risk-free and risky securities that exists in today’s market. 
Staff Ex. 17.0 at 17-18. 

Staff also responds that with respect to ComEd’s “update” of Staff’s proposal, it, 
too, is flawed, as the Company chose to update only selected portions of Staff’s 
analysis.  Specifically, Company witness Hadaway failed to update the Zacks growth 
rates for Staff’s DCF analyses or the betas employed in Staff’s CAPM analysis.  ComEd 
Ex. 42.2.  Those key inputs are the two most contentious factors in those models.  If an 
update were necessary, and it is not, it is unreasonable to update certain inputs, but fail 
to update all inputs, particularly two of the most critical inputs.  Indeed, the very reason 
the Company proposes an update, is because inputs (such as growth rates and betas) 
change.  Thus, the Company cannot accurately claim that its “update” reflects what 
Staff’s cost of equity estimate would have been if performed on February 14, 2008.  In 
fact, that “updated” estimate is of no value in determining ComEd’s cost of equity, as it 
does not represent the cost of equity at any single time. 

Moreover, Staff does not endorse the allowance of updates in later rounds of 
testimony, unless good cause is shown (i.e., not simply for the sake of increasing the 
revenue requirement, such as ComEd is proposing).  From a policy perspective, the 
allowance of optional updating from case to case would encourage utilities to selectively 
update only in proceedings in which, or only those factors for which, such updates 
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would increase the cost of capital.  The end result would be upward updating but no 
downward updating to cost of equity estimates by utilities.  More generally, Staff does 
not endorse updating in later rounds of testimony, whether optional or compulsory, 
because the period allotted for responsive testimony typically does not provide the time 
needed to verify the accuracy of the updates and evaluate the impact of those updates 
on capital structure balances and the embedded costs of debt and preferred stock.  The 
period allotted for responsive testimony is simply not the proper time to change a 
primary case. 

In Staff’s view, the Company did not provide sufficient justification for altering the 
parties’ primary cases during a responsive phase of the proceeding.  The Company’s 
rationale that an update would reflect the more recent market data used to support 
Staff’s Ameren recommendation is without merit.  First, obviously, any update would 
reflect more recent data; that is true at every phase of the proceeding.  However, to 
update at every phase of the proceeding is impractical.  Nevertheless, if updates 
proposed simply for the sake of updating are allowed, the sponsor should update all of 
the components of the cost of capital.  Such an update ensures that the components of 
the cost of capital are measure consistently in order to avoid selective component 
updates that may distort the cost of capital.  Since ComEd did not update all of the cost 
of capital components – indeed, it did not even update all inputs into the cost of 
common equity – we cannot be sure that the cost of capital is not distorted, and is 
realistic. 

Second, the cost of equity recommended by Staff in the Ameren  proceeding is 
simply not relevant in the instant docket.  As in any contested rate proceeding, the order 
for this proceeding must be based exclusively on the evidence in this record.  220 ILCS 
5/10-103, 10-201(e)(iv); BPI I at 227.  Moreover, that Dr. Hadaway does not know of 
any reason why the Commission should adopt a higher cost of equity for the Ameren 
utilities than for ComEd (ComEd Ex. 42.0 at 6) does not mean none exists.  The fact is, 
the Company failed to demonstrate that the two cases are equivalent.  Specifically, Dr. 
Hadaway’s surrebuttal testimony failed to address critical factors that influence Staff’s 
return proposals in the Ameren proceeding.  For instance, Dr. Hadaway did not identify 
the relative risk, as exemplified by credit rating or any other metric, of each of the 
Ameren utilities.  Nor did he identify the capital structures that were proposed or the 
amounts of the common stock flotation cost adjustments, if any, that were included in 
each of those cost of equity recommendations.  Without such data, any evaluation of 
Staff’s return recommendation in this proceeding via comparison to its return 
recommendations in the Ameren proceeding is useless, since we have no basis on 
which to assess comparability.  Thus, the cost of capital for Ameren is irrelevant to this 
proceeding. 

3. CUB 
CUB states that a utility’s required return on equity – that is, the level of profit 

necessary to attract investment to a business with the utility’s level of risk – is a cost of 
doing business that utilities are allowed a constitutionally protected opportunity to 
recover.  CUB asserts that the terms “return on equity” and “cost of equity” are 
interchangeable.  CUB Ex. 1.0 at 3.  CUB recognizes that as with other utility costs, the 
cost of equity must be reasonable and prudently incurred. 
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CUB maintains that the record in this case presents a continuum of 
recommendations for ComEd’s return on equity.  CUB states that on one end of the 
spectrum, CUB witness Christopher C. Thomas recommends a return on equity of 
7.77%, based on the results of a Discounted Cash Flow (“DCF”) model incorporating 
findings from the most current and advanced studies of financial markets.  CUB Ex. 1.0 
at 2.  CUB further states that on the other end of the spectrum, the Company’s witness, 
Dr. Hadaway, recommends that ComEd receive a return of equity of 10.75%, derived 
from an average of his DCF, Capital Asset Pricing Model (“CAPM”), and other risk 
premium analyses, which incorporate several incorrect assumptions.  ComEd Ex. 10.0 
at 1.  CUB recognizes that Staff witness McNally recommends a return of 10.30%, 
based on an average of widely divergent results from his DCF and CAPM analysis. Staff 
Ex. 4.0 Corr. at 7-8.   

CUB argues that the risk-based level of compensation for dedicating equity 
capital to public use is constitutionally required.  CUB recognizes that the U.S. Supreme 
Court has established the requirement that regulated utilities receive a fair return on 
equity.  Bluefield Water Works & Improvement Co. v. Public Service Comm’n of West 
Virginia, 262 U.S. 679 (1923) (“Bluefield”); Fed. Power Comm’n v. Hope Natural Gas 
Co., 320 US 591 (1944) (“Hope”).  Together, CUB avers that the Hope and Bluefield 
decisions establish that utilities are entitled to an opportunity to earn a fair return on 
their prudent and reasonable investment that is equal to the returns earned by other 
firms of comparable risk.  CUB Ex. 1.0 at 4.  CUB affirms that these legal standards – a 
risk-based level of compensation and a marketplace cost – to the extent one can 
accurately determine them, are objective criteria.  Thus, CUB asserts that the 
Commission’s determination of an appropriate return is grounded in the relative 
riskiness of the utility.  CUB claims that investors’ required returns for investment in an 
enterprise of a given level of risk will change as the objective factors that define the 
equity markets change over time.  CUB Ex. 1.0 at 4.   

CUB states that the Public Utilities Act directs the Commission to (1) ensure that 
the cost of equity used to develop rates fairly compensates investors for their risk, and 
(2) assure that customers do not pay an excessive or unreasonable return in the utility’s 
rates.  220 ILCS 5/9-211, 5/9-230.  CUB claims that these opposing responsibilities can 
be balanced fairly only when the Commission thoroughly considers the objective market 
factors that determine a fair return on investment and ensures that the utilities’ 
investments are reasonable and prudently incurred.  That is, CUB argues that the 
Commission must give investors the return they require, not the return they prefer. 

CUB claims that the ROE that investors require for their investment in ComEd is 
7.77%.  CUB Ex. 1.0 at 2.  CUB argues that while investors may, at times, desire higher 
rates of return, the utility is only entitled an opportunity to recover this necessary level of 
return through regulated rates as a prudently incurred cost.  See generally Hope; 
Bluefield; 220 ILCS 5/9-211, 5/9-230.  CUB recognizes that the cost of equity is not 
directly observable in the market for a particular utility.  CUB Ex. 1.0 at 20.  Therefore, 
CUB states that financial analysts have developed tools, such as the Discounted Cash 
Flow (“DCF”) and Capital Asset Pricing Model (“CAPM”) models, to estimate the cost of 
equity from observable market factors.  CUB contends that the expert witnesses in this 
proceeding used various combinations of these models to develop their cost of equity 
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estimates.  CUB maintains that in CUB witness Christopher C. Thomas’ expert opinion, 
a properly constructed DCF analysis, using the results of the CAPM as confirmation of 
these results, yields a cost of equity of 7.77%, which represents the return necessary to 
maintain ComEd’s access to equity capital markets on reasonable terms.  CUB Ex. 1.0 
at 2-3.   

CUB asserts that ComEd argues that Mr. Thomas’ recommendation is 
“unreasonably low.”  ComEd Ex. 29 at 22.  However, CUB argues that the evidence 
demonstrates that investors today take on far less risk, and expect smaller returns, 
when they invest in ComEd than they would have in the past.  CUB states that 
examples of dramatic changes in ComEd’s risk profile include the spin-off of risky 
generation assets and the elimination of all supply procurement risk.  CUB Ex. 4.0 at 7-
8.  CUB recognizes that ComEd is even seeking to further reduce its exposure to risk, 
as evidenced by Riders SMP and SEA filed in this case.  Tr. at 1864.  CUB claims that 
because of these dramatic changes, investors are content to demand a lower return to 
invest in ComEd than the Commission has granted any other Illinois electric utility in the 
past 30 years.  Tr. at 1841.    

a. DCF Analysis 
CUB states that the cost of equity is not directly observable in the market for a 

particular utility, even for firms with publicly traded shares.  Consequently, CUB 
contends that financial models have been developed to estimate that cost of equity 
indirectly from various market factors.  CUB maintains that the experts in this 
proceeding used various combinations of these models to develop their cost of equity 
estimate.  CUB affirms that Mr. Thomas based his return on equity recommendation on 
the DCF model, thereby avoiding undue dependence on the unreliable CAPM model 
used by other parties.  CUB 1.0 at 19-20.  In doing so, CUB argues that Mr. Thomas 
began with the same sample of comparable utilities used by Dr. Hadaway, but removed 
eight companies because their level of historic growth is not sustainable.  CUB states 
the inclusion of these eight companies introduces inappropriate bias into the sample.  
CUB Ex. 1.0 at 21.   

CUB claims the DCF model estimates the cost of equity capital by assuming that 
investors who purchase stock are paying a price that reflects the present value of the 
cash flows they expect to receive from the stock in the future.  CUB Ex. 1.0 at 23.  CUB 
argues the DCF model uses current stock price and expected cash flows from dividends 
and earnings growth to estimate the return that investors expect to receive.  CUB Ex. 
1.0 at 23-24.  CUB asserts that investors’ expectations of growth and cash flows are 
driven largely by historical experience, because analysts are frequently overly 
optimistic.  CUB Ex. 1.0 at 24-6.  CUB recognizes Mr. Thomas’ analysis uses current 
and forecast measures of financial performance as known values in the DCF equation, 
permitting the analyst to estimate the return on equity required for that performance.  
CUB argues that while Mr. Thomas did use a second financial model tool, the CAPM, it 
was only to validate his DCF result.  CUB recognizes the result of this analysis 
demonstrates that ComEd is only entitled to a 7.77% cost of common equity, which 
represents the return level necessary to maintain the Company’s access to equity 
markets on reasonable terms, as determined by his analysis of relevant, objective 
market factors, and ultimately  provide investors with a fair return on their investment in 
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the Company.  CUB Ex. 1.0 at 20. 
CUB argues that in a proper DCF model, the growth rate represents a 

sustainable growth rate due to increased earnings.  CUB avers that the Commission 
should adopt Mr. Thomas’ analysis, which estimates the sustainable growth rate using 
the internal growth method.  Consequently, CUB states that Mr. Thomas’ analysis 
avoids reliance on biased analyst growth estimates and takes into account changes in 
expected dividend payout ratios.  CUB Ex. 1.0 at 31-2.  CUB claims that CUB, Staff and 
IIEC agree that the analysts’ are currently producing overly optimistic growth forecasts 
that are unlikely to be sustainable over time.  CUB Ex. 1.0 at 26; Staff Ex. 4.0 Corr. at 
13; IIEC Ex. 2.0 at 19.  CUB argues that the sustainable growth rate is a critical 
component of the DCF model, representing the amount of growth that investors expect 
to occur on their investment, and that is sustainable over the long-term.  CUB Ex. 1.0 at 
24.  CUB professes that setting the growth rate component of the DCF model at an 
unreasonably high level would result in an estimate of the cost of equity that is also 
unreasonably high, all other things being equal.   

Historically, CUB states that analysts have set their sustainable growth rate 
assumptions at unreasonably and unsustainably high levels.  CUB recognizes that 
financial researchers have documented this bias extensively, as summarized in Mr. 
Thomas’ testimony.  CUB Ex. 1.0 at 24-26.  CUB states that Staff and IIEC agree that 
the use of analyst growth rates unduly bias its cost of equity recommendations.  CUB 
Ex. 1.0 at 26; Staff Ex. 4.0 at 13; IIEC Ex. 2.0 at 19.  Therefore, CUB argues that Staff 
and IIEC have adjusted their approach to estimating the cost of equity by using non-
constant and two-stage DCF models to account for the overt optimism of analysts’ 
forecasts.  However, CUB contends that these methods involve significant judgment 
and introduce a degree of uncertainty into the DCF analysis.  CUB Ex. 4.0 at 13-4.  
CUB recognizes that this uncertainty confirms findings in the academic literature that 
historical growth rates are a far more accurate predictor of expected sustainable growth.  
CUB Ex. 4.0 at 13-4.   

CUB asserts that Mr. Thomas’ analysis addresses both this analyst bias and a 
second form of bias, caused by expected changes in dividend payout ratios, by using 
the average historic internal growth rate for the sample companies to estimate the 
sustainable growth rate variable of the DCF model.  CUB Ex. 1.0 at 31-33.  CUB asserts 
that when analysts are expecting the dividend payout ratio to change, their forecasts for 
both dividends and earnings will not accurately represent expected future growth in the 
DCF model.  CUB Ex. 1.0 at 29.  Currently, CUB states analysts are expecting dividend 
payout ratios to change.  CUB Ex. 1.0 at 28-9.  However, CUB argues that Dr. 
Hadaway’s analysis relies on the use of forecasted earnings to estimate the expected 
sustainable growth rate.  ComEd Ex. 10 at 37.  As a result, CUB claims that his analysis 
relies on inaccurate and highly unreasonable growth rates.  CUB Ex. 1.0 at 35-6.  Mr. 
Thomas’ estimates of internal growth corrects this inaccuracies and results in a 
reasonable 3.09% sustainable growth rate for ComEd. 

CUB maintains that Mr. Thomas’ DCF model analysis is the only analysis in the 
record that does not double-count the effect of quarterly growth and compounding by 
making a quarterly adjustment to the expected dividend growth used in the DCF model, 
because Mr. Thomas conducted his analysis without incorporating an improper 
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adjustment for quarterly dividend payments and compounding.  CUB Ex. 1.0 at 36-39.  
CUB asserts that this double-counting was also recognized by IIEC witness Gorman.   
However, CUB recognizes that Mr. Gorman’s analysis includes the adjustment anyway, 
because the Commission has allowed it so many times in the past.  IIEC Ex. 2.0 at 17.   

As Mr. Thomas explains for CUB: 
The Commission sets rates to recover a utility’s cost of capital on an 
annual basis.  However, investors receive their dividends quarterly and 
realize the value of reinvesting their dividends. If the Commission 
increases ComEd’s authorized return to add the value of receiving 
dividends quarterly instead of annually into its decision, investors will still 
be paid dividends quarterly and will be able to reinvest them, to receive -- 
again -- the value added from quarterly growth and compounding. Thus, 
the quarterly adjustment biases returns upward by double counting them.  
The N-Stage Discount Model and Required Return: A Comment, 27 The 

Financial Review 148 (Feb 1992) (emphasis added) (footnotes/citations omitted)).  
Consequently, CUB asserts that Dr. Hadaway’s analysis, which contains a quarterly 
DCF model, is incorrect and results in unreasonably high cost of equity estimation.  
CUB Ex. 1.0 at 37-39.   

b. CAPM Verification of DCF Results 
CUB contends that the Capital Asset Pricing Model has several well-known 

problematic theoretical and practical elements.  CUB states that the CAPM contains 
such substantial bias that it is unreasonable to rely on it to estimate a utility’s cost of 
equity.  CUB Ex. 1.0 at 5-6.  Consequently, CUB argues that unlike other parties, who 
average their CAPM results with DCF results to arrive at a final return on equity 
recommendation, Mr. Thomas uses the CAPM analysis only to verify the results from 
his DCF analysis.  CUB Ex. 1.0 at 9.  CUB recognizes that if Mr. Thomas’ CAPM and 
DCF model results differed wildly, then he would check the DCF model for errors or 
inappropriate assumptions.  CUB Ex. 2.0 at 7.   

CUB affirms that studies by prominent financial researchers have concluded that 
the CAPM “provides a very unreliable estimate of the cost of capital.”  CUB Ex. 1.0 at 8-
9 (quoting Jagannathan and Meier).  Notably, CUB recognizes a 2007 study, referred to 
in Mr. Thomas’ testimony as the “Nagel Paper ,” casts serious doubt on whether the 
CAPM model provides a better estimation of the cost of capital than a completely 
arbitrary model.  CUB Ex. 1.0 at 5-6.  CUB argues that the Nagel Paper is the most 
recent research available on forecast error in the CAPM, and corroborates a long 
history of problems with the CAPM.  CUB Ex. 2.0 at 5-8.   

Specifically, CUB contends that the Nagel Paper “compared a very simplified 
version of the CAPM to the mainstream version of the CAPM and five other well-known 
theoretical models that add more specific risk measurements (such as the factor 
loadings and expected risk premia mentioned in the following quote) to the traditional 
mainstream CAPM model.”  CUB Ex. 1.0 at 5.  CUB states that the Nagel Paper 
concludes: 

[F]orecast error caused by estimating factor loadings and expected risk 
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premia in the more complex models exceeds the precision gained by 
including the risk factors.  In other words, both parametric and 
nonparametric statistical tests show that increasing model complexity fails 
to significantly reduce forecast error.   
i. The Commission Should Set the EMRP Parameter at 5.0% 
CUB declares that unlike other parties in this proceeding, who use biased analyst 

estimates of the expected market risk premium (“EMRP”), calculated using forecasted 
growth, Mr. Thomas bases his EMRP estimate of 5.0% on empirical financial research.  
CUB Ex. 1.0 at 16-19.  CUB asserts that this figure represents a single characteristic 
that is among the most examined in finance – the market premium.  CUB argues that 
this premium, above the risk-free rate, which investors expect when they invest in the 
market.  CUB recommends that this risk premium represents the additional reward that 
investors expect from investing, not just in a utility, but in any investment, over their 
return if their money were kept absolutely safe.  CUB Ex. 1.0 at 16.   

CUB claims that the financial literature is filled with conclusions from prominent 
researchers who note that analyst-calculated EMRPs often contain significant upward 
bias. CUB Ex. 1.0 at 16-19.  CUB argues that surveys of real, live investors show that a 
reasonable and accurate estimate of the EMRP that investors expect is in the range of 
3.0% to 5.0%.  CUB Ex. 1.0 at 18-19.  Thus, CUB recommends that the Commission 
should adopt Mr. Thomas’ recommendation to use an EMRP of 5.0% when performing 
the CAPM analysis. 

In contrast, CUB recognizes that Staff calculated the EMRP using analysts’ 
forecasted growth rates in a DCF analysis of companies making up the S&P 500.  Staff 
Ex. 4.0 at 24.  CUB argues that this methodology suffers from the same deficiencies as 
Staff’s other DCF analyses.  That is, CUB asserts analysts have set their sustainable 
growth rate assumptions at unreasonably and unsustainably high levels.  CUB claims 
that financial researchers have documented this bias extensively, as summarized in Mr. 
Thomas’ testimony.  CUB Ex. 1.0 at 24-26.  CUB states that Dr. Hadaway calculated 
EMRP by looking at historic growth rates.  ComEd Ex. 10.0 at 34.  CUB maintains that 
this methodology has been proven inaccurate because it is upwardly biased by 
historical stock market data.  CUB Ex. 1.0 at 17-18.  Thus, CUB asserts the 
Commission should use the 5.0% EMRP supported by financial research.   

c. Investors Expect Lower Returns than the Commission has Granted During 
the Last 30 Years  

CUB maintains that investors are content to demand a lower return to invest in 
ComEd than the Commission has granted any other Illinois electric utility in the past 30 
years.  Tr. at 1841.   CUB argues that the evidence demonstrates that investors take on 
far less risk when they invest in ComEd than they have in the past.  CUB states that 
examples of dramatic changes in ComEd’s risk profile include the spin-off of risky 
generation assets and the elimination of all supply procurement risk.  CUB Ex. 4.0 at 7-
8.  CUB affirms that ComEd is even seeking to further reduce its exposure to risk, as 
evidenced by Riders SMP and SEA filed in this case.  Tr. at 1864.  CUB contends that 
while ComEd focuses attention on the absolute level of the ROE, the absolute level is 
actually far less important than the risk premium above the cost of debt.  Tr. At 1861.  

93 
 



07-0566 

Accordingly CUB argues that granting ComEd anything more than 7.77% would provide 
investors a return above their cost of capital, which violates the Hope and Bluefield 
standards.   

CUB states that there is no doubt that investors hope for returns above their 
required cost of capital.  However, CUB asserts that while investors may desire higher 
rates of return, ComEd is only entitled an opportunity to recover the necessary level of 
return through regulated rates as a prudently incurred cost.  See generally Hope; 
Bluefield; 220 ILCS 5/9-211, 5/9-230.  In the past, CUB recognizes that investors’ hopes 
have been fueled by a generally increasing trend in the spread between Commission 
approved rates of return on common equity and the cost of corporate debt.  CUB Ex. 
4.0 at 4-5.  CUB professes that the Commission has actually been granting increasing 
spreads at a time when there is actually a decreasing trend in the spread between 
earned returns on Baa rated corporate bonds and the S&P 500 since the mid 1980s.  
CUB Ex. 4.0 at 5-6.   

CUB states that when you compare the academic evidence to the practical world 
the Commission has operated in, there is a big disparity. Tr. at 1863.  CUB argues that 
most of this disparity is caused by a level of persistence in Commission decisions.  CUB 
asserts that this persistence is based on a slow incorporation of the academic findings 
that Mr. Thomas identified. 1864.  CUB recognizes that the evidence shows that many 
of the traditional methods that the Commission has employed to estimate investors’ 
required ROEs introduce unnecessary bias.  This bias results in decisions above the 
cost of capital, which is unlawful.   

4. IIEC  
IIEC’s cost of equity expert, Mr. Gorman, recommended a return on equity of 

10.2% for ComEd. He developed his recommendation using a constant growth 
Discounted Cash Flow (“DCF”) model, a two-stage growth DCF model, a Risk Premium 
(“RP”) model and a Capital Asset Pricing Model (“CAPM”) analysis. IIEC notes that 
because ComEd does not have publicly traded equity shares, Mr. Gorman estimated 
the appropriate return on equity based on observable market information for a group of 
publicly traded electric utility companies that approximates ComEd’s investment risk 
(selected by ComEd witness Hadaway).   

IIEC states that electric utilities are currently in a temporary period of increased 
investment, sparking expectations of enhanced short-term growth rates.   According to 
IIEC, this factor affected the expected dividend growth rates used as inputs to the 
various DCF models in this record, and it compromises the reliability of the constant 
growth DCF model in this environment. IIEC asserts further that because the current 
pace of investment cannot continue indefinitely, both rate base increases and expected 
earnings growth will slow after a period of three to five years.  IIEC’s Mr. Gorman 
ultimately concluded that use of the consensus professional analysts’ earnings growth 
rates for the proxy group, as the expected dividend growth input in a constant growth 
DCF model, was not appropriate in the circumstances of this case.  These conclusions 
were supported, according to IIEC, by the following evidence: 

»  The consensus professional analysts’ earnings growth rates for the 
proxy group used as the expected dividend growth input to the constant 
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growth DCF exceeds (over an indefinite period) the maximum sustainable 
growth rate (5.0%), that of the overall economy, and it is considerably 
greater than historical growth.  (Id. at 22:497-501).   
» The constant growth DCF assumes a steady growth rate that is 
inconsistent with the evidence that current new investment driven growth 
will not continue indefinitely.  (Id. at 22:489, 22:501).   

Therefore, IIEC states, Mr. Gorman performed a two-stage DCF model, to match the 
expected changes over time in electric utility growth, and capped expected growth at 
the GDP growth rate.   

IIEC states that Mr. Gorman also considered the results of two distinct equity 
Risk Premium analyses and described the analyses as follows.  The RP analyses 
differed in the market data used to estimate a range for the market risk premium.  In the 
first analysis, the equity risk premium was determined as the difference between the 
required return (commission-authorized returns) on common equity investments and 
Treasury bond yields.  This risk premium range estimate was added to a projected long-
term treasury bond yield for the cost of equity estimate.  In the second part of his RP 
analysis, the equity risk premium was calculated as the difference between commission-
authorized returns on common equity and contemporary A-rated utility bond yields.  In 
this second part of his RP analysis, the market risk premium was added to the current 
13-week average yield on “Baa” rated utility bonds to derive the estimated cost of 
common equity.  The risk premiums derived for a period of years were used to define a 
risk premium range of 3.0% to 4.4% in this case.  IIEC concludes by noting that Mr. 
Gorman’s Risk Premium analyses produce an equity return estimate in the range of 
9.8% to 10.1%, with a midpoint estimate of 10.0%.    

In addition, IIEC states, Mr. Gorman also performed a CAPM analysis, which has 
consistently been part of the Commission cost of equity determinations.  (North Shore 
Gas Co., et al., ICC Dkt. 07-0241 and 07-34 0242 (Cons.), Order, Feb. 5, 2008 at 89).  
In his CAPM, IIEC avers, Mr. Gorman used a beta factor that is very conservative (high) 
by historical standards and also reflects a trend of increasing utility betas that is not 
consistent with utilities’ recent efforts to reduce their risk, including fewer risky non-
regulated activities.  The other CAPM inputs, according to IIEC, included historical and 
forward-looking market risk premium estimates and a risk-free rate.  IIEC reports that 
based on the average of his historical and prospective market risk premium estimates of 
6.5% and 7.0%, respectively, a conservative beta of 0.90 and a risk-free rate of 4.6%, 
Mr. Gorman arrived at a CAPM return estimate in the range of 10.5% to 10.9%, with a 
midpoint of 10.7%.   

IIEC states Mr. Gorman’s recommended return on equity of 10.2% is at the 
midpoint of the estimated return on equity range (9.8% to 10.6%) defined on the high 
end by the average of his RP (10.0%), CAPM (10.7%), and constant growth DCF 
(11.0%) results.  According to IIEC, The low end of the range is defined by his two-
stage growth DCF analysis, while the high end reflects very high (likely unreasonable) 
estimates of ComEd’s cost of equity.  IIEC states that the high end of Mr. Gorman’s 
estimated range also reflects his Risk Premium analysis result because, though the 
Commission has traditionally relied on DCF and CAPM estimates, those exhibit an 
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upward bias in current circumstances.  IIEC argues that although the risk premium 
estimate based on historical evidence, that evidence does provide meaningful 
information about a utility’s estimated cost of equity in today’s marketplace, and 
including it in return on equity estimations will improve the Commission’s determination.  

IIEC argues that ComEd witness Dr. Hadaway’s analyses overstate the required 
equity return for ComEd.  According to IIEC, the principal source of his DCF 
overstatement an unreasonable 6.6% expected long-term growth rate that exceeds the 
current 5% market expectation reflects historical inflation much higher than current 
forecasts, and exceeds anticipated growth in the economy as a whole.  Further, IIEC 
says, Dr. Hadaway used his excessive growth rate in a constant growth DCF model that 
extends the unrealistic growth spike in perpetuity.  No company, especially historically 
slow growth utilities, IIEC argues, can grow indefinitely at a faster rate than the market 
in which it sells its products.  IIEC avers that GDP growth is a very conservative, even 
overstated, ceiling for the highest sustainable long-term growth rate of a utility.  Despite 
chance to do so, IIEC argues Dr. Hadaway never demonstrated the reasonableness of 
his long-term 6.6% growth rate.   

IIEC also avers Dr. Hadaway’s CAPM and Risk Premium estimates are 
overstated, because they incorporate stale, inflated interest rates  that do not reflect the 
significant decline in interest rates since his original analysis was performed.  IIEC 
reports that though Dr. Hadaway claimed that interest rates had recently increased Mr. 
Gorman showed that claim to be incorrect. IIEC says after Mr. Gorman pointed out the 
contradiction in Dr. Hadaway’s own data, Dr. Hadaway distinguished in surrebuttal 
(rising) corporate bond rates from the falling Treasury rates.  However, IIEC argues Dr. 
Hadaway used forecasted utility bond yields -- not current bond yields -- in his analysis, 
so his observation does nothing to diminish the validity of Mr. Gorman’s criticism.  In 
addition, the forecasted utility bond yield Dr. Hadaway used in his rebuttal testimony 
update was lower than the projected yield used in his direct testimony -- confirming Mr. 
Gorman’s observation and that Dr. Hadaway’s analysis does not reflect current lower 
interest rates. 

According to IIEC, Dr. Hadaway’s Risk Premium analysis also incorporates an 
adjustment for a flawed assumption - - that there is an inverse relationship between 
interest rates and equity risk premiums. IIEC says academic research shows that the 
relationship between interest rates and risk premiums changes over time and is not a 
simple inverse relationship.  IIEC argues it is inappropriate to increase equity risk 
premiums, as Dr. Hadaway does in his estimation analysis, for no other reason than a 
change in nominal interest rates.  

IIEC reports that as an adjunct to his determination of a just and reasonable cost 
of common equity for ComEd, Mr. Gorman examined ComEd's access to capital, as 
indicated by its bond credit ratings.  His purpose was to confirm that if his recommended 
cost of common equity is adopted, ComEd's financial metrics will support an investment 
grade bond rating, providing ComEd access to capital markets on reasonable terms. 
IIEC says Mr. Gorman’s analysis also examined circumstances during the period rates. 
will be in effect -- in particular, implementation of recent legislation that will relieve 
ComEd of its power cost recovery risk. Although ComEd witness Ms. Abbott disputes 
Mr. Gorman’s conclusions, ComEd could not identify any specific reason to believe the 
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legislation would not be implemented as intended.  
5. Commission Analysis and Conclusion 

The Company, Commission Staff, CUB and the IIEC have presented evidence 
supporting four different values for the Cost of Common Equity and the overall Cost of 
Capital.   

At the high end, ComEd’s witness, Dr. Hadaway, contends that 10.75% is the 
proper value for Common Equity.  Dr. Hadaway used a risk premium analysis as well as 
four different DCF analyses and two CAPM analyses using a sample of 27 electric and 
gas utility companies. 

Staff and Intervenors, IIEC and CUB, arguing that Dr. Hadaway’s estimate is too 
high, point out several problems with his analysis.  Staff notes that his company specific 
growth rate Utility Sample in his DCF analyses has an overall near term growth rate of 
6.05% and a long term rate of 6.6% for normally slow growth utility companies.   The 
parties are in agreement that the overall economy, normally faster growing than utility 
companies, is only expected to grow at 5%.  Similarly, in his non-constant DCF 
analysis, Hardaway used a historical GDP of 6.5% as his estimate of future GDP. 
Published expectations of future GDP growth are much lower.   

We agree with Staff and Intervenors that Hardaway’s conclusions, based on the 
assumption that utility investors expect a sustainable utility growth rate about 20% 
(6.05/5) greater than the economy as a whole, is unlikely.   

Staff also argues that Dr. Hadaway arbitrarily weighted the results of his cost of 
equity DCF models to reflect only the high end of each calculation. Had he incorporated 
the full range of the numbers from his studies, their midpoint would be 10.35% (almost 
identical to Staff’s conclusion of 10.3%) instead of the 10.75% that Hadaway advocates.  

In a similar manner his risk premium analysis is skewed upward. He uses a 27 
year period when interest rates were, on average, far higher than they are now, to 
calculate future bond yields.  According to Staff and IIEC, choosing such an extensive 
time period with a wide divergence from current conditions, inappropriately  inflates the 
value he derived.  

CUB presented evidence from Christopher C. Thomas.  CUB argued that the 
methods we have traditionally accepted to estimate the cost of common equity have an 
upward bias when compared to real historic results.  Mr. Thomas cited several 
academic journal articles in support of this point of view.   

His recommendation of 7.77 % for common equity resulted from a DCF analysis.  
His utility sample eliminated those companies in Dr. Hadaway’s study that had a 
dividend payout exceeding their earnings per share in any year during the period of his 
analysis.  Eliminating those companies from the sample significantly lowered the 
derived value for the cost of common equity.   

Staff argued that this DCF analysis incorrectly used annual dividend payments in 
a financial model that requires the incorporation of quarterly dividends.  Using annual 
numbers reduces the derived cost of equity.  CUB argues that using quarterly dividend 
payments double counts the returns to investors and produces results that are higher 

97 
 



07-0566 

than those that actually occur. Staff notes that the annual DCF model he employed has 
been explicitly rejected by the Commission in previous cases.   

Thomas used historical data rather than forecasted growth rates. Thomas cited 
several publications in support of this methodology which deviates from the standard 
calculation.  Staff and ComEd argue that the point of using analyst’s estimates rather 
than historical data is that the model seeks to incorporate investor expectations rather 
than actual historic growth.  They contend that analysts expectations of growth are the 
accepted proxy for investor expectations.  Deviation between expectation and actual 
observed values is acceptable in the DCF model.  

Thomas also criticized Staff’s use of CAPM analysis citing an article referred to 
as the “Nagle Paper” that indicates that this modeling tool should not be used to directly 
calculate return on equity. Staff and ComEd agree that the analysis in the Nagle paper 
is not applicable here because the calculation traditionally used by the Commission 
incorporates adjusted rather than raw “betas.” Betas are numbers representing the 
volatility of stock prices.  CUB counters that the Nagle paper says adjusted betas are 
less accurate than their unadjusted counterpart. He concludes that CAPM analysis is 
not a valid measurement tool.   

Thomas admitted that the methods of calculation he advocated are based on 
academic studies that have not been adopted by any regulatory authority in the United 
States.  He also admitted that the 7.77% that he advocates is lower than any cost of 
common equity determined by the Commission in 35 years or more.     

IIEC presented the testimony of Mr. Gorman. He recommended a return on 
equity of 10.2 %. He derived this number by using both two different DCF models, a  
Risk Premium Analysis, and a CAPM analysis.  He used the same sample companies 
as ComEd’s Dr. Hadaway used in his analyses.  The 10.2% value that he advocates is 
the midpoint of the return on equity values he obtained for his four models of 9.8% to 
10.6%. 

In response to Mr. Gorman, Staff notes that the Commission rejected risk 
premium analysis in the recent Peoples Gas case, Docket No. 07-0241/07-242 consol 
and suggested that its acceptance by the Commission in Docket 05 -0597 was an 
anomaly.  Staff asserts that if IIEC’s risk premium analysis is discarded, Mr. Gorman’s 
cost of equity estimate would rise to 10.3%, which is the same number that Commission 
Staff believes is appropriate. 

Commission Staff analyses used DCF and CAPM analyses on a sample of nine 
companies whose financial conditions are similar to ComEd.   Using a multi-stage DCF 
growth model Commission Staff calculated a cost of common equity of 9.35%.  Staff’s 
CAPM analysis produced a value of 11.25%.  Averaging these values produces a cost 
of common equity of 10.3%. 

Although IIEC’s DCF analysis is logical and well reasoned, consistent with our 
ruling in Docket 07-0241/0242, we are not convinced risk premium analysis is an 
appropriate tool in rate making.    

After careful consideration, we find that ComEd’s value of 10.75% is higher than 
justified by the record before us. CUB’s value of 7.77% was derived by using novel 
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methodology inconsistent with that recognized as acceptable by this Commission and 
other regulators.  The Commission rejects CUB’s determination.  We find and conclude 
that Staff’s estimate of the cost of common equity of 10.3% is supported by the 
evidence and consistent with IIEC’s calculation (minus the Risk premium analysis). 

 
D. Overall Cost of Capital (Derivative) 
Upon incorporation of the conclusions stated above, the Commission finds that 

ComEd’s capital structure and cost of capital, resulting in overall cost of capital of 8.36% 
may be summarized as follows: 
 

 Class of Capital  Proportion  Cost  
Weighted 

Cost  
 Long-term debt  54.96%  6.78%  3.72%  
 Common Equity  45.04%  10.30%  4.64%  
 TOTAL  100.00%    8.36%  

 
The Commission finds that this overall cost of capital to be reasonable and 

should be used for purposes of ComEd’s authorized rate of return on rate base in this 
proceeding.   

E. Effects of Riders SMP and SEA on Cost of Capital 
1. ComEd 

ComEd recommended that the Commission reject the proposal to make a 
downward adjustment to ComEd’s return on equity in the event that Riders SMP or SEA 
are approved.  Dr. Hadaway explained that no such downward adjustment is warranted 
and that the 10.75% return on equity he recommends is appropriate whether or not the 
Commission approves Rider SMP.  Hadaway Reb., ComEd Ex. 29.0 at 23-24.   

  ComEd notes that IIEC continues to propose a 0.5% reduction in ComEd’s cost 
of equity if Riders SMP and SEA are approved.  IIEC Init. Br. at 43.  However, IIEC 
refers to no analysis supporting the proposed reduction, because there is none.  
Similarly, ComEd added that AARP and the Commercial Group argue for the first time 
in their initial briefs that an unspecified downward adjustment to ComEd’s return on 
equity should be made, but refer to no analysis supporting any proposed adjustment.   

ComEd stated that the record does not support adoption of a downward 
adjustment to ComEd’s return on equity in the event that Riders SMP or SEA are 
approved.  Dr. Hadaway’s testimony specifically considers the issue and concludes that 
the 10.75% cost of equity supported by his analysis is appropriate whether or not the 
Commission approves Rider SMP.  Thus, ComEd concluded that there is no contrary 
analysis on which any proposed downward adjustment could be based. 

Because there is no evidence supporting a proposed adjustment, ComEd 
recommended that the Commission should reject it.  ComEd stated that it and Staff 
agree that there is no basis for reducing ComEd’s return on equity or overall rate of 
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return on rate base assets if Riders SMP or SEA are approved.  ComEd concluded that 
the Commission should enter an order that is consistent with the evidence and decline 
to adopt the proposed downward adjustment to ComEd’s overall return. 

2. AARP  
If the Commission decides to adopt some version of ComEd’s proposed Rider 

SMP or its proposed Rider SEA, AARP suggests that the adoption of these 
mechanisms should be accompanied with a corresponding reduction to the authorized 
return on equity, as recommended by IIEC witness Gorman and by AG/CUB witness 
Brosch. However, rather than attempting to calculate the appropriate downward 
adjustment for ComEd’s lessened risk, AARP believes that it would be far preferable for 
the Commission to simply reject these two riders. 

3. CG  
Unlike other capital investments made between rate cases, ComEd would 

recover the carrying cost on capital investment made in SMP facilities between rate 
cases. Tr. at 418. This significantly shifts risk to ratepayers. The SEA rider likewise 
would shift risk for all storm expense to ratepayers. AG/CUB Ex. 4.0 at 49. Given that 
SMP investment could be substantial ($1 billion or more), to the extent the Commission 
approves the SMP rider or SEA rider, this decreased risk to ComEd should be reflected 
in a lower allowed return on equity. 

4. CUB 
CUB contends that Mr. Thomas’ recommendation to limit the cost of capital on 

Riders SEA and SMP investments to the cost of long term debt  is actually conservative 
and the Commission may find that other, additional measures are necessary to remedy 
the concerns expressed by the parties.  CUB Ex. 1.0 at 46. 

As a result, CUB recommends that the Commission must adopt Mr. Thomas’ 
recommendation that if either Rider is approved, the Company should receive a cost of 
capital on any investment made under Rider SEA or SMP that is equivalent to the 
Company’s embedded cost of long-term debt, 6.74%. CUB Ex. 1.0 at 46.  CUB asserts 
that this return will allow ComEd access to the capital they need to finance projects 
under SMP and SEA, while recognizing the dramatically reduced risk to the company.  
CUB recognizes that Staff witness Michael McNally said it best: 

CUB argues that if implemented appropriately, an adjustment would not penalize 
ComEd, but rather would fairly compensate ComEd through an accurate reflection of its 
true cost of capital in rates. Indeed, if Rider SMP was adopted and ComEd’s risk fell, 
rate payers would be penalized if no adjustment were made.  

CUB declares that both riders SMP and SEA will significantly reduce ComEd’s 
risk when investing capital under the Riders.  CUB recognizes that this risk reduction is 
significant because investors are protected from the possibility that they will fail to 
recover their investment.  CUB Ex. 1.0 at 46.  In addition, CUB argues that as Mr. 
Brosch testifies, only the costs associated with the proposed riders are passed along to 
customers.  CUB claims that ComEd’s shareholders keep the benefits of all cost 
savings as the riders are proposed.  AG-CUB Ex. 1.0 at 19. 
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5. Staff 

Staff disagrees with ComEd that a downward adjustment to the cost of equity if 
Rider SMP is approved would penalize ComEd.  ICC Staff Exhibit 17.0, p. 20.  To the 
contrary, Mr. McNally explained that if Rider SMP were approved and reduced risk, 
ratepayers would be the ones penalized if no adjustment were made.  Staff witness 
McNally explained that if implemented appropriately, an adjustment would not penalize 
ComEd, but rather, would fairly compensate ComEd through an accurate reflection of 
ComEd’s true cost of capital in rates.  Id.   

 
Staff’s position is that there should be no adjustment to the cost of equity for rate 

base assets, but a downward (upward) adjustment to the rate of return for Rider SMP 
assets would be appropriate for each Rider SMP component the Commission adopts 
that would reduce (increase) risk.  The basis for this position is that if adopted, Rider 
SMP would create two classes of assets from a risk perspective; rate base assets and 
Rider SMP assets.   

 
Nonetheless, Staff has not presented a specific cost of equity proposal for Rider 

SMP assets because Staff is not aware of an appropriate means to quantify and price 
the risk differential between Rider SMP projects and rate base assets and because the 
proper cost of equity would be a function of how the rider would operate.  ICC Staff 
Exhibit 17.0, pp. 18-19.  For instance, recovering the capital costs of Rider SMP 
projects would reduce regulatory lag and, thus, decrease risk.  Further, the inclusion of 
a true-up mechanism and the exclusion of a provision for sharing operating cost savings 
with ratepayers would each decrease risk.  In contrast, the inclusion of a rate cap that 
would discontinue recovery of Rider SMP costs if the utility’s earnings were above the 
authorized rate of return would increase risk.  All of these risk implications would have a 
cumulative effect on cost of common equity.  Id., p. 20. 

 
6. IIEC 

IIEC views the essential objective of ComEd’s proposed riders as providing 
ComEd greater assurance that its rates -- augmented by rider surcharges -- will provide 
revenue to cover (and perhaps exceed) its costs of service, without the moderate risk of 
non-recovery and the regulatory lag that are part of Illinois’ traditional rate regulation 
process.  The business risk of the utility, IIEC says, is recognized in its cost of capital 
determination. According to IIEC, the effect of the riders would be to reduce the 
riskiness of the utility and increase rate volatility for customers.  

IIEC argues that because the market required return on common equity is a 
function of financial risk and operating risk, investors require a lower returns for 
investments of less risk.  Accordingly, IIEC says, the Commission’s determination of 
ComEd’s required rate of return must recognize the change in ComEd’s riskiness, if the 
riders are approved, through a reduction in ComEd’s authorized return on equity.  IIEC’s 
cost of equity expert Mr. Gorman recommends a reduction to ComEd’s authorized 
return on common equity in the range of at least 0.5% if the riders are implemented.  
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IIEC notes that ComEd’s cost of equity witness, Dr. Hadaway, took the position 
that no downward adjustment is warranted if Rider SMP and Rider SEA are approved.  
In testimony, he deems the return on equity he recommends appropriate whether or not 
the Commission approves Rider SMP.  (ComEd Br. at 65).  However, IIEC argues, 
ComEd never denies that the utility’s risk will decrease if the riders are approved; it 
simply criticizes others parties’ attempts to address that substantive reality, while 
declining to offer an opposing estimate of the effect.   

Dr. Hadaway’s implicit assertion that there would be no effect on ComEd’s cost 
of equity defies common sense, in IIEC’s opinion. IIEC contends that ComEd has asked 
for approval of Rider SMP specifically because there is an anticipated effect on the 
utility’s ability to fund SMP projects from external sources and that Rider SEA is a virtual 
guarantee that ComEd will recover certain broadly defined operations and maintenance 
costs.  Thus, IIEC argues, the fact that regulatory lag and non-recovery risks are 
eliminated for the potentially enormous cost quantities covered by the riders 
unavoidably affects the Company’s riskiness.  IIEC concludes that ComEd, which has 
the burden of proving that its proposed cost of equity is reasonable, has failed to 
recognize the reduction in riskiness attendant to its requested approval of Rider SMP 
and Rider SEA.   

IIEC contends its proposal is superior to CUB’s and Staff’s approach (a 
distinctive return for SMP assets) because only IIEC’s is consistent with the way the 
capital markets will view the riders’ impact.  According to IIEC, ComEd’s witnesses 
McDonald and Abbott confirmed that the effect of Rider SMP and the planned SMP 
assets could not be neatly compartmentalized, that the market would not treat the 
outside capital needed to fund SMP projects as separate, and that the effect on 
ComEd’s credit ratings will be for the entire undifferentiated utility, not just SMP assets 
and operations. IIEC’s recommendation for a reduction in ComEd’s cost of equity 
recognizes these facts. 

7. Commission Analysis and Conclusion 
The Commission has considered the arguments on the effect that approved SMP 

projects will have on Comed’s rate of return.  ComEd argues that no reduction in the 
cost of capital is appropriate.  Staff believes that there should be a lower rate of return 
on SMP assets but does not know how it could be quantified.  CUB argues that the rate 
of return on SMP assets should be limited to ComEd’s cost of long term debt, 6.74%.  
IIEC argues that the marketplace will not distinguish between SMP projects and other 
assets in rate base. IIEC contends that an overall .5% reduction in the cost of capital is 
appropriate.   

There is no analysis in the record supporting any specific percentage.  In the 
absence of a concrete proposal from ComEd establishing the amount that would flow 
through the rider during a specific time period, we have no basis to determine what 
effect, if any, that project would have on the Company’s cost of capital.  We therefore 
reserve the right to make a determination on possible modifications to the cost of capital 
for SMP assets or overall cost of capital for ComEd and the return on equity for ComEd 
at the time that ComEd refiles Rider SMP. 
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[RATE DESIGN AND COST OF SERVICE SECTIONS OMITTED] 
 

XI.A. Annual Reporting on Changes in Accounting Policy 
 
Commission Analysis and Conclusion 
 

EXCEPTION NO. A-14 
In response to Staff’s recommendation and pursuant to the proposed set of issue 

resolutions set forth in the Stipulation, ComEd has agreed to provide to the Manager of 
the Commission’s Accounting Department notice, not less than 21 days prior to the date 
on which the change is implemented, of ComEd’s intent to change its (A) capitalization 
policy where such change is expected to result in an annual change in amounts 
capitalized of at least $10 million or (B) Property Unit Catalog where such change is 
expected to result in an annual change in amounts capitalized of at least $1 million.  
Staff-ComEd Joint Ex. 1 at 4.  ComEd states that it has agreed to do this without 
conceding that, apart from its agreement, it is obligated to do so.  ComEd Ex. 26.0 at 
20-21; Staff-ComEd Joint Ex. 1 at 4.  Subject to a finding that the Stipulation is 
supported by the evidence, this issue is uncontested. 

AlthoughOn the Commission has rejectedbasis of the Stipulation, we find Staff’s 
recommendation to be just and reasonable.  Accordingly, ComEd is required to notify 
the Manager of the Commission’s Accounting Department in writing not less than 21 
days prior to the date of changes in accounting policy that impact annual capitalization 
by more than $10,000,000.  ComEd is also required to notify the Manager of the 
Commission’s Accounting Department not less than 21 days prior to the implementation 
date for changes to the Property Unit Catalog that impact annual capitalization by more 
than $1,000,000. 

 
XII. Findings and Ordering Paragraphs 

The Commission, having considered the entire record herein and being fully 
advised in the premises, is of the opinion and finds that: 

(1) Commonwealth Edison Company is an Illinois corporation engaged in the 
transmission, distribution, and sale of electricity to the public in Illinois and 
is a public utility as defined in Section 3-105 of the Public Utilities Act; 

(2) the Commission has jurisdiction over the parties and the subject matter 
herein; 

(3) the recitals of fact and conclusions of law reached in the prefatory portion 
of this Order are supported by the evidence of record and are hereby 
adopted as findings of fact and conclusions of law; the Appendix attached 
hereto provides supporting calculations; 

(4) the test year for the determination of the rates herein found to be just and 
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reasonable should be the 12 months ending December 31, 2006; such 
test year is appropriate for purposes of this proceeding; 

(5) EXCEPTION NO. A-15 
(Relating to Findings (5), (7), and (10)) 

(5) for the test year ending December 31, 2006 and for purposes of this 
proceeding, the Company’s rate base is $6,150,630,000; 

(6) a just and reasonable return which ComEd should be allowed to earn on 
its net original cost rate base is 8.36%; this rate of return incorporates a 
return on common equity of 10.3% and on long-term debt of 6.74%;  

(7) the rate of return set forth in Finding (6) results in base rate operating 
revenues of $2,038,674,0001,961,065,000 and net annual operating 
income of $514,426,000559,623,000 based on the test year approved 
herein; 

(8) ComEd’s rates which are presently in effect are insufficient to generate the 
operating income necessary to permit ComEd the opportunity to earn a 
fair and reasonable return on net original cost rate base; these rates 
should be permanently canceled and annulled; 

(9) the specific rates proposed by ComEd in its initial filing do not reflect 
various determinations made in this Order regarding revenue requirement,  
cost of service allocations, and rate design; ComEd’s  
proposed rates should be permanently canceled and annulled consistent 
with the findings herein; 

(10) ComEd should be authorized to place into effect tariff sheets designed to 
produce annual base rate revenues of $2,038,674,0001,961,065,000 
which represent an increase of $218,421,000273,573,000 or 12.015.03% 
(before weather-normalization) over total operating revenues under 
existing rates; such revenues will provide ComEd with an opportunity to 
earn the rate of return set forth in Finding (6) above; based on the record 
in this proceeding, this return is just and reasonable; 

(11) the determinations regarding cost of service, rate design, and terms and 
conditions of service contained in the prefatory portion of this Order are 
reasonable for purposes of this proceeding; the tariffs filed by ComEd 
should incorporate the rates, rate design, and terms and conditions set 
forth and referred to herein; 

(12) new tariff sheets authorized to be filed by this Order should reflect an 
effective date not less than thirty (30) days after the date of filing, with the 
tariff sheets to be reviewed by the Rates Department of the Commission, 
and corrected, if necessary, within that time period; 

(13) the Company’s ECOSS is rejected as a basis for setting rates in this 
proceeding; an equal rate increase should be applied to all rate classes;   

(14) the Company should provide audits, reports and studies, as directed 

104 
 



07-0566 

105 
CHI2_1619043.8 

herein in regard to supply only customer costs, street lighting costs, 
separation of costs for primary and secondary service, load flow for 
railroad class customers, changes in accounting policy, affiliate interest 
transactions, pass through transactions and future depreciation; 

(15) Rider SMP is approved for the limited purpose of implementing the 
Company’s Phase 0 of AMI deployment;  

(16) Staff should be directed to initiate a workshop process for purposes of 
considering Smart Grid that will be followed by a docketed proceeding on 
the matter as described herein. 

IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
tariff sheets presently in effect rendered by Commonwealth Edison Company are 
hereby permanently canceled and annulled, effective at such time as the new tariff 
sheets approved herein become effective by virtue of this Order. 

IT IS FURTHER ORDERED that the proposed tariffs seeking a general rate 
increase, filed by Commonwealth Edison Company on October 17, 2007, are 
permanently canceled and annulled. 

IT IS FURTHER ORDERED that Commonwealth Edison Company is authorized 
to file new tariff sheets with supporting workpapers in accordance with Findings (10), 
(11), and (12) of this Order, applicable to service furnished on and after the effective 
date of said tariff sheets. 

IT IS FURTHER ORDERED that Commonwealth Edison Company’s embedded 
cost of service study is rejected as a basis for setting rates in this proceeding and the 
Company is directed to apply an equal rate increase to all rate classes. 

IT IS FURTHER ORDERED that Commonwealth Edison Company is directed to 
provide reports and studies, as directed herein, on supply only customer costs, street 
lighting costs, separation of costs for primary and secondary service, load flow for 
railroad class customers, changes in accounting policy, affiliate interest transactions, 
pass through transactions and future depreciation. 

IT IS FURTHER ORDERED that Rider SMP is approved for the limited purpose 
of implementing the Company’s Phase 0 of AMI deployment.  

IT IS FURTHER ORDERED that Staff is directed to initiate a workshop process 
for purposes of considering Smart Grid that will be followed by a docketed proceeding 
on the matter as described herein. 

IT IS FURTHER ORDERED that any motions, petitions, objections, and other 
matters in this proceeding which remain outstanding are hereby denied. 

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
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