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ILLINOIS COMMERCE COMMISSION 
 
COMMONWEALTH EDISON COMPANY ) 
       )  07-0566 
       ) 
Proposed General Increase in Rates  ) 
 
 

BRIEF ON EXCEPTIONS OF THE CITIZENS UTILITY BOARD 
 

Pursuant to Section 200.800 of the Rules of Practice1 of the Illinois Commerce 

Commission (“Commission” or “ICC”) and the briefing schedule set by the Administrative Law 

Judges (“ALJ”) in their January 17, 2008 case management order, the CITIZENS UTILITY 

BOARD (“CUB”) submits its Brief on Exceptions in this proceeding.  The sections of this brief 

are organized in accordance with the outline of issues submitted to the Administrative Law 

Judges (“ALJ”) on May 13, 2008.   

V. OPERATING EXPENSES 

C. Contested Issues 

1. Incentive Compensation Cost and Expenses 

The Proposed Order (“PO”) recognizes that the Commission will only allow incentive 

compensation expense to be recovered in rates when “it can prove that the expenses are 

reasonable, related to utility series, and of benefit to ratepayers or utility service.”  PO at 57.  

However, relevant Commission precedent requires more: that the incentive compensation 

program has been shown to provide ratepayers with “specific dollar savings or other tangible 

benefits.”  Dockets No. 06-0070, 06-0071, 06-0072 (consolidated), Order at 72 (November 21, 

                                                 
1     83 Ill. Adm. Code Part 200. 
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2006); see also 05-0597; 03-0403; 97-0351 and 95-0219.  The record in this case does not 

support the PO’s conclusion (PO at 57), that any part of the Long-Term Incentive Plan (“LTIP”) 

proposed by ComEd provides the required tangible benefit by reducing expenses or creating 

greater efficiencies.  As testified by Mr. Effron, “the LTIP consists entirely of stock based 

compensation.  Because stock based compensation creates incentive to maximize the price of the 

stock, the primary beneficiaries of such compensation would be shareholders rather than 

ratepayers.”  AG/CUB Ex. 5.0 at 26.  Thus, the Commission should disallow any portion of the 

LTIP from the revenue requirement established in this proceeding.   

Further, PO errs in allowing recovery of the entirety of ComEd’s Total Costs goals.  The 

Company does not dispute that this incentive program is tied to the Company’s overall financial 

performance.  ComEd Ex. 28.0 at 13-15.  This portion of the Company’s incentive compensation 

plan relies heavily on the parent company reaching certain financial goals without any showing 

that the plan has reduced expenses or created greater efficiencies in operations.  Staff Ex. 14.0 at 

15.  ComEd or its parent might not achieve their financial goals, or the goals might change, 

resulting in no payments to employees.   

The PO’s determination to allow the entirety of ComEd’s Total Costs goals relies on 

ComEd’s argument that the Commission allowed these costs in its last rate proceeding.  ICC 

Docket No. 05-0597.  However, as pointed out by Staff, the Commission recognized that, while 

some portion of the incentive payments provided some benefit to rate payers, shareholders also 

benefit from this incentive compensation program.  ICC Docket No. 05-0597, Order at 96 (July 

26, 2006).  The Commission is bound to make its determinations based on the evidence of record 

in each particular case, regardless of how it may have dealt with a similar or same situation 
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previously (Mississippi River Fuel Corp. v. Illinois Commerce Comm’n, 1 Ill.2d 509, 513), and 

thus, the Commission has the discretion to consider a more rational approach to treating this 

incentive compensation expense.  Staff’s proposal to allow only 50% of these costs strikes a 

reasonable balance, since the Total Costs goal results in both shareholder and ratepayer benefits 

and should be adopted by the Commission.  Accordingly, the following language should replace 

the Commission’s Analysis and Conclusion on page 57 of the PO: 

Exception 1 

As stated in Docket 05-0597, the parties agree on the standard that 
the Commission should apply when deciding whether to allow a 
utility to recover the cost of its incentive compensation program.  
Docket 05-0597, Order at 95-96 (July 26, 2006).  The utility can 
recover its expenses when it can prove that the expenses are 
reasonable, related to utility services, and of benefit to ratepayers 
or utility service.  The issue of disagreement amongst the parties is 
whether ComEd’s incentive compensation plan provides benefits 
to ratepayers.   
 
Regarding ComEd’s AIP’s Net Income Metric, the Commission 
agrees with Staff’s proposed adjustment disallowing 100% of AIP 
costs related to the financial net income goal which primarily 
benefits shareholders.  ComEd’s net income goals are financially 
based and primarily result in shareholder benefits.  The 
Commission has repeatedly held that the cost of financial goals 
should not be paid by ratepayers.   
 
We disagree with ComEd regarding its Total Costs goals.  The 
Commission found as much in Docket 05-0597, Order at 96-97 
(July 26, 2006), and we see no reason to waver.  We instead adopt 
Staff’s proposal to allow only 50% of the cost of the AIP Total 
Cost goal as a reasonable approach to a goal which results in both 
shareholder and ratepayers benefits, and represents an option 
which was not presented to the Commission in ComEd’s last rate 
case.  
 
ComEd’s Long-Term Incentive Plan should be adjusted disallowed 
as well to reflect Staff’s suggestions relating to the one-third of the 
LTIP based upon financial goals and another one-third based upon 
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legislative and regulatory goals.  We note Staff’s concern that 
under the goals of the LTIP ratepayers would pay an incentive to 
ComEd to file more frequent rate cases, or to achieve results in 
those rate cases more favorable to ComEd, which in turn does 
nothing to benefit ratepayers. Staff IB at 40.  Staff submits that 
ComEd has not provided this Commission with any evidence that 
its LTIP legislative and regulatory goals, which essentially reward 
ComEd for filing rate cases and proposing new rate riders, benefit 
ratepayers.  Further, the LTIP consists entirely of stock-based 
compensation and does not provide tangible ratepayer benefits that 
the Commission has established are necessary for recovery and 
therefore fail to meet the recognized standard for recovery of such 
expenses and should be disallowed. 
 

 3. Merger Expenses 

The PO arbitrarily concludes that only one quarter of the pro forma test year adjustment 

proposed by Mr. Effron is granted.  PO at 60.  The PO properly recognizes that ComEd failed to 

substantiate its claimed expense, because it did not provide evidence of whether unpaid overtime 

would have accrued but for the merger and questions about whether the expenses claimed by the 

Company are representative.  The PO therefore seems to agree with Mr. Effron that the 

Company has not met its burden of proof in justifying its requested expense relating to salaries 

and benefits of employees who devoted time to merger-related activities, the costs of which 

should not be included in the revenue requirement.  However, the PO then provides an ad hoc 

allocation of these costs to merger-related activities and allows the rest of the expenses without 

record justification.  CUB respectfully submits that, if questions remain as to the propriety of the 

requested expense item, and it is clear that some portion of the expenses are inappropriate for 

recovery, then the utility’s failure to provide cost justification requires the Commission to 

disallow the entire amount of that requested expense.  There is simply no evidence in the record 
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to support the PO’s ad hoc conclusion, and therefore, the Commission should instead adopt the 

following language to replace the Commission Conclusion on page 60 of the PO: 

Exception 2 

The Company maintains that no adjustment should be made to 
reflect the salaries and benefits of employees that performed 
merger-related activities because all such work was unpaid 
overtime.  The question remains, however, whether these same 
employees would have performed unpaid overtime on delivery 
service test year activities if not for the merger.  Also, it is not clear 
that the expenses claimed by the Company are representative 
because of the merger work.  Because the Company has failed its 
burden of demonstrating that the salaries and benefits expense does 
not include merger-related activity, the entire amount shall be 
disallowed.  However, not all of the costs should be disallowed as 
proposed by the AG and CUB because these employees performed 
delivery service work as well.  Accordingly, one quarter of the pro 
forma test year adjustment proposed by the AG is granted. 
 

VI. RATE OF RETURN 

C. Cost of Common Equity  

The PO rejects CUB’s recommended cost of common equity because it is a “novel 

methodology inconsistent with that recognized as acceptable by this Commission and other 

regulators.”  PO at 94.  By blindly following previous Commission decisions regarding the 

appropriate utility return on equity (“ROE”), the PO improperly ignores record evidence, in the 

form of substantial recent financial literature, which demonstrates that adhering to past 

Commission practices will result in over-inflated cost of equity.  In order to avoid awarding the 

Company with an unjustifiably high return, thus establishing unjust and unreasonable rates, the 

Commission should reconsider the decision to ignore the latest research on cost of equity and 

render a decision consistent with this new knowledge and the law. 

The methodology of calculating the appropriate ROE advocated by CUB witness  
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Mr. Christopher Thomas is actually very well supported by the academic literature.  A large 

disparity exists between the Commission’s cost of equity decisions and the academic evidence 

(Tr. at 1863), due in large part to persistence in Commission decisions.  This persistence is based 

on a slow incorporation of the academic findings that Mr. Thomas identified in his testimony.  

Id. at 1864.  The Commission’s unwillingness to adapt its cost of equity determinations to the 

conditions in the market and the latest academic findings has generated an increasing trend in the 

spread between Commission approved rates of return on common equity and the cost of 

corporate debt.  CUB Ex. 4.0 at 4-5.  Paradoxically, this trend of increasing spreads between 

Commission-approved rates of return and market trends has occurred in a time when there has 

actually been a decreasing trend in the spread between earned returns on Baa rated corporate 

bonds and the S&P 500 since the mid 1980s.  CUB Ex. 4.0 at 5-6.   

The Commission should reject the quarterly DCF model and instead adopt an annual 
DCF model. 

 
 In this proceeding, CUB introduced evidence that showed that the quarterly adjustments 

to expected dividend yield result in double counting the effect of quarterly growth and thus, 

overcompensate shareholders at the expense of ratepayers.  CUB Ex. 1.0 at 38-39; see also IIEC 

Ex. 2.0 at 17.  This double-counting exists because shareholders who receive quarterly returns 

are able to reinvest those returns and therefore increase their return on investments.  If the 

Commission increases ComEd’s annual return based upon the quarterly adjustment, investors 

will still be paid dividends quarterly, be able to reinvest them and receive greater value from 

their dividends.  CUB Ex. 1.0 at 38-39.  Thus, by adjusting the DCF estimate to account for 

quarterly growth and compounding, the Commission increases the returns that it grants investors, 

while those investors are already earning more because of the timing of their dividend  
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payments.  Id. 

 The PO apparently adopts Staff’s erroneous argument that a correct working capital 

calculation will solve the counting problem resulting from the effect of quarterly growth and 

compounding.  PO at 93-94; Staff Initial Br. at 59.  This argument reveals a fundamental 

misunderstanding of why the quarterly adjustments result in double counting.  The working 

capital calculation only accounts for any return that accrues to the utility because of the quarterly 

accounting of dividends.  As stated above, the problem of double-counting is caused by the 

additional return that accrues to the investors who receive additional return because they are able 

to reinvest their dividends quarterly.  CUB Ex. 1.0 at 39 (adjustment increases return to 

investors).  To remove this bias, recognize the benefit to investors from quarterly dividend 

payments, and to properly match the Commission’s rate setting process with the timing of 

dividend payments, the Commission must reject the quarterly adjustment to the dividend yield 

and instead utilize CUB’s recommended annual DCF Model.   

The PO preference of remaining consistent with past Commission decisions ignores the 

substantial evidence supporting Mr. Thomas’ approach.  The evidence shows that utilizing 

quarterly adjustments results in double counting and violates the law.  See 220 ILCS 5/9-211, 

5/9-230; Bluefield Water Works & Improvement Co. v. Public Service Comm’n of West Virginia, 

262 U.S. 679 (1923); Fed. Power Comm’n v. Hope Natural Gas Co., 320 US 591 (1944).  The 

Commission must therefore reject the quarterly adjustment method.  CUB recommends the 

following language be substituted for the 7th full paragraph on page 93 of the PO: 
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Exception 3 

Staff argued that this DCF analysis incorrectly used annual 
dividend payments in a financial model that requires the 
incorporation of quarterly dividends.  Using annual numbers 
reduces the derived cost of equity.  CUB argues that using 
quarterly dividend payments double counts the returns to investors 
and produces results that are higher than those that actually occur. 
Staff notes that the annual DCF model he employed has been 
explicitly rejected by the Commission in previous cases.  After 
considering the evidence presented by CUB, the Commission 
agrees that the quarterly DCF model double counts returns to 
investors and therefore must be rejected.  The Commission will 
rely on the annual DCF model to calculate the ROE.   

 
The Commission should reject the use of analysts’ forecasted growth rates in the DCF 
and instead rely on actual historic growth. 

 
CUB, Staff and IIEC agree that analysts’ are currently producing overly optimistic 

growth forecasts that are unlikely to be sustainable over time.  CUB Ex. 1.0 at 26; Staff Ex. 4.0 

Corr. at 13; IIEC Ex. 2.0 at 19.  Because the sustainable growth rate is a critical component of 

the DCF model, representing the amount of growth that investors expect to occur on their 

investment, and that is sustainable over the long-term, setting the growth rate component of the 

DCF model at an unreasonably high level would result in an estimate of the cost of equity that is 

also unreasonably high, all other things being equal.  CUB Ex. 1.0 at 24.  Mr. Thomas provides 

the only analysis in the record that avoids reliance on biased analyst growth estimates and takes 

into account changes in expected dividend payout ratios.  CUB Ex. 1.0 at 31-2. 

Historically, analysts have set their sustainable growth rate assumptions at unreasonably 

and unsustainably high levels.  Financial researchers have documented this bias extensively, as 

summarized in Mr. Thomas’ testimony.  CUB Ex. 1.0 at 24-26.  Staff and IIEC also agree that 

the use of analyst growth rates unduly bias its cost of equity recommendations.  CUB Ex. 1.0 at 
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26; Staff Ex. 4.0 at 13; IIEC Ex. 2.0 at 19.  Therefore, Staff and IIEC have adjusted their 

approach to estimating the cost of equity by using non-constant and two-stage DCF models to 

account for the overt optimism of analysts’ forecasts.  However, these methods involve 

significant judgment and introduce a degree of uncertainty into the DCF analysis.  CUB Ex. 4.0 

at 13-4.  This uncertainty confirms findings in the academic literature that historical growth rates 

are a far more accurate predictor of expected sustainable growth.  CUB Ex. 4.0 at 13-4.   

Finally, as the well-respected researchers Fama and French found, the best forecast of 

earning growth is actually the historical average growth rate.  CUB Ex. 1.0 at 25-26.  By 

calculating average historical internal growth, Mr. Thomas has utilized this best practice.  The 

PO misunderstands the purpose of utilizing historical data by failing to acknowledge the 

established fact that analysts are often overly optimistic about future growth.  Mr. Thomas’ 

approach to calculating sustainable growth is well supported by financial literature and the 

evidence, and should be relied on in determining sustainable growth.  Accordingly, CUB 

recommends the following language be substituted for the final paragraph on the bottom of page 

93 of the PO: 

Exception 4 

Thomas used historical data rather than forecasted growth rates. 
Thomas cited several publications in support of this methodology 
which deviates from the standard calculation.  Staff and ComEd 
argue that the point of using analyst’s estimates rather than 
historical data is that the model seeks to incorporate investor 
expectations rather than actual historic growth.  They contend that 
analysts’ expectations of growth are the accepted proxy for 
investor expectations.  D, and that deviation between expectation 
and actual observed values is acceptable in the DCF model.  The 
Commission, however, disagrees with Staff and ComEd and is 
persuaded by the evidence presented by CUB.  The Commission 
will use historical growth rates in this case. 
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The Commission should not rely on the CAPM to determine ComEd’s cost of equity 
 

The PO unreasonably relies on the Capital Asset Pricing Model (“CAPM”), improperly 

ignoring evidence that the CAPM contains a substantial bias.  PO at 94; CUB Ex. 1.0 at 8-9.  

Studies by prominent financial researchers have concluded that the CAPM “provides a very 

unreliable estimate of the cost of capital.”  CUB Ex. 1.0 at 8-9 (quoting Jagannathan and Meier).  

Notably, a 2007 study, referred to in CUB Witness Thomas’ testimony as the “Nagel Paper,”2 

compared CAPM to a completely arbitrary model.  CUB Ex. 1.0 at 5-6.  The research cast 

serious doubts on whether CAPM was better than even an arbitrary method of calculating ROE.   

The PO errs in ignoring this new evidence (the Nagel Paper) that the CAPM provides an 

inaccurate estimation of ROE.  In adopting CAPM as part of the calculation of ROE, the PO 

agreed with Staff’s argument that the Nagel Paper’s in-depth analysis of CAPM somehow does 

not apply because Staff uses adjusted betas while the Nagel Paper used unadjusted betas.  Staff 

Init. Br. at 63-64.  However, there is no evidence that Staff’s adjusted betas correct the flaws in 

CAPM identified in the Nagel Paper.  CUB witness Thomas shows that the adjusted betas 

actually increase the inaccuracy in the CAPM.  CUB Ex. 1.0 at 12-13.  The beta parameters that 

the Commission has relied on the past use a mean reversion adjustment.  This type of adjustment 

is only reasonable when a company’s beta can be expected to move toward 1.0 over time.  CUB 

Ex. 1.0 at 11.  However, utility company’s betas have not been shown to move towards 1.0 over 

time.  Id.  Indeed, financial researchers have found that “an underlying mean of 1.0 is too high 

for most utilities.”  CUB Ex. 1.0 at 12 (citing Gambola and Kahl).  Thus, the mean reversion 

adjustment incorrectly increases CAPM estimates of utility cost of equity and is inappropriate for 

                                                 
2 Nagel, G., Peterson, D., and Prati, R.  (2007).  The effect of risk factors on cost of equity 
estimation.  Quarterly Journal of Business and Economics.  46(1): 61.   
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use in a utility rate making proceeding.  CUB Ex. 1.0 at 7 (CAPM formula), 13.   

Staff’s method of utilizing adjusted beta actually increases the inaccuracy of CAPM, 

which is, at best, as accurate as utilizing a completely arbitrary method.  Therefore, both Staff’s 

method of utilizing adjusted betas, as well as CAPM itself, should be rejected and the 

Commission should rely on the DCF model to determine ROE.   

The Commission must recognize ComEd’s dramatically reduced risk in determining 
the cost of equity 
 
Investors today are actually content to demand a lower return to invest in ComEd than the 

Commission has granted any other Illinois electric utility in the past 30 years.  Tr. at 1841.   The 

evidence demonstrates that investors take on far less risk when they invest in ComEd than they 

have in the past.  Examples of dramatic changes in ComEd’s risk profile include the spin-off of 

risky generation assets and the elimination of all supply procurement risk.  CUB Ex. 4.0 at 7-8.  

Accordingly, granting ComEd anything more than 7.77% would provide investors a return above 

their cost of capital, which violates the Hope and Bluefield standards.  Accordingly, the 

following language should be substituted for the final paragraph on page 94 of the PO. 

Accordingly, the Commission should replace the first and second full paragraphs on page 

94 of the PO, and the last paragraph on page 94 with the following: 

Exception 5 

Thomas also criticized Staff’s use of CAPM analysis citing an 
article referred to as the “Nagel Paper” that indicates that this 
modeling tool should not be used to directly calculate return on 
equity.  Staff and ComEd agree argue that the analysis in the Nagel 
paper is not applicable here because the calculation traditionally 
used by the Commission incorporates adjusted rather than raw 
“betas.” Betas are numbers representing the volatility of stock 
prices.  However, CUB counters that the Nagel Paper says adjusted 
betas are less accurate than their unadjusted counterpart.  He 
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concludes that CAPM analysis is not a valid measurement tool.  
The Commission agrees with Mr. Thomas’ and will not rely on the 
CAPM to directly calculate ComEd’s return on equity. 
 
The fact that this Commission would be the first to adopt Thomas’ 
admitted that the methods of calculation does not dissuade this 
Commission from recognizing the compelling evidence that the 
CAPM should not provide the basis for our cost of equity 
calculation. he advocated are based on academic studies that have 
not been adopted by any regulatory authority in the United States.  
He also admitted that the 7.77% that he advocates is lower than 
any cost of common equity determined by the Commission in 35 
years or more.  The Commission agrees that ComEd is now 
dramatically less risky that it has been in the past, and finds that 
Mr. Thomas’ methods accurately reflect this fact. 
 

***** 
 
After careful consideration, we find that ComEd’s value of 10.75% 
is higher than justified by the record before us. CUB’s value of 
7.77% was derived by using novel a methodology that more 
properly analyzes investor expectationsinconsistent with that 
recognized as acceptable by this Commission and other regulators.  
The Commission has been persuaded by the current academic 
evidence presented by Mr. Thomas and finds that his analysis 
accurately reflects the risks that investors face when they invest in 
ComEd.  The Commission rejects CUB’s determination.  We find 
and conclude that Staff’s CUB’s estimate of the cost of common 
equity of 7.77%10.3% is supported by the evidence. and consistent 
with IIEC’s calculation (minus the Risk premium analysis).   

 
Additionally, the first paragraph on page 95 of the PO should be replaced with the 

following, which represents the weighted average cost of capital using Mr. Thomas’ 

recommended 7.77% COE and the PO’s determinations on long-term debt and capital structure: 

Exception 7 

D.  Overall Cost of Capital (Derivative) 
Upon incorporation of the conclusions stated above, the 
Commission finds that ComEd’s capital structure and cost of 
capital, resulting in overall cost of capital of 7.22% may be 
summarized as follows: 
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 Class of Capital  Proportion  Cost  
Weighted 

Cost  
 Long-term debt  54.96%  6.78%  3.72%  
 Common Equity  45.04%  7.77%  3.50%  
 TOTAL  100.00%    7.22%  

 
The Commission finds that this overall cost of capital to be 
reasonable and should be used for purposes of ComEd’s 
authorized rate of return on rate base in this proceeding.   

 
E. Effects of Riders SMP and SEA 

 
In order to account for the reduction in risk afforded the Company if Rider SMP is 

approved for Phase 0, and later if the Commission approves rider recovery of any other smart 

grid investments, the Company should receive a cost of capital on any investment made under 

either rider that is equivalent to the Company’s embedded cost of long-term debt. CUB Ex. 1.0 at 

46.  This return will allow ComEd access to the capital they need to finance projects under either 

rider, while recognizing the dramatically reduced risk to the Company.  Rider SMP – even for 

the limited purpose of implementing Phase 0 - will reduce ComEd’s risk when investing capital 

eligible for rider recovery.  This risk reduction is significant because investors are protected from 

the possibility that they will fail to recover their investment.  CUB Ex. 1.0 at 46.  In addition, as 

Mr. Brosch testifies, only the costs associated with the proposed riders are passed along to 

customers.  CUB Ex. 1.0 at 46, AG-CUB Ex. MLB1.0 at 19, 33.  ComEd’s shareholders keep the 

benefits of all cost savings as the riders are proposed.  AG-CUB Ex. 1.0 at 19.  Accordingly, the 

Commission should alter the second paragraph of the Commission Analysis and Conclusion at 

the bottom of page 98 of the PO to reflect the following changes: 
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Exception 8 

There is no analysis in the record supporting any specific 
percentage.  In the absence of a concrete proposal from ComEd 
establishing the amount that would flow through the rider during a 
specific time period, Because there are no projects currently 
approved in Rider SMP (Phase 0 will be implemented only subject 
to Commission approval), we have no basis to determine what 
effect, if any, that project Phase 0 would have on the Company’s 
cost of capital at this time.  We therefore reserve the right to make 
a determination on possible modifications to modify the cost of 
capital for SMP assets or overall cost of capital for ComEd and the 
return on equity for ComEd at the time that ComEd implements 
Phase 0 and again when it refiles Rider SMP consistent with the 
recommendation of CUB.   

 
VII. NEW RIDERS 

As argued in our initial and reply briefs, CUB objects to rider recovery of the costs of any 

smart grid investments, because it would violate the prohibition against single issue ratemaking 

articulated by the Illinois Supreme Court in Business and Professional Peoples for the Public 

Interest v. Ill. Comm. Comm’n, 146 Ill. 2d 175 (1991) (“BPI II”).  Further, in order to lawfully 

collect certain expenses in a rider, the costs must be demonstrated to be unexpected, volatile or 

fluctuating.  A. Finkl & Sons v. Ill. Comm. Comm’n, 250 Ill. App. 3d 317 (1993) at 327; 

AG/CUB Ex. MLB-4.0 at 10.  Even if rider recovery for only Phase 0 is approved, as 

recommended by the PO, this clearly violates the well-articulated requirements for rider recovery 

under Illinois law.  First, the costs of Phase 0 implementation, while not specifically known at 

this time, will be determined through the workshop process recommended by the PO, and will 

thus be known with some certainty at the time of implementation of Phase 0.  Second, because 

the initial rollout of the particular AMI meter technology chosen at the culmination of the 

workshop process is limited to 200,000, these costs could not be categorized as extraordinary.  
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Com Ed Ex. 16.0 (2nd Corrected) at 5-6; ComEd Ex. 15.2 at 9.  Third, though there may be some 

variation between the cost estimates and the actual expenditures, such deviations cannot be 

categorized as fluctuating.  Thus, costs associated with Phase 0 are not volatile, fluctuating or 

extraordinary, and are thus not appropriately recovered through a rider.   

The PO recognizes that the approval of rider recovery for costs relating to other smart 

grid investments, costs that have not yet been identified, is not warranted by the evidence 

presented in this docket and CUB agrees.  PO at 134.  The PO correctly refers to the lack of cost 

information as “a problem that is not overcome by the process proposed for Commission pre-

approval of specific projects.”  Id.  Phase 0 suffers from the same infirmities, and should 

therefore be rejected on the same legal and policy grounds.  CUB agrees that Phase 0 is an 

appropriate place to start and will inform the Commission and stakeholders, as well as the public, 

of the costs and benefits of implementing a smart grid.  However, the Commission cannot ignore 

the fact that the cost of implementing Phase 0 fails to justify rider treatment under Illinois law.   

The PO correctly identifies that it is critical to initiate a process outside of this rate case 

to analyze the costs and benefits of AMI and smart grid investments, to ensure they are “justified 

to maximize the potential benefits.”  PO at 135.  The PO’s proposed 12 month timeline was 

recommended by Mr. Cohen and is an appropriate amount of time to articulate a smart grid 

vision for Illinois.  CUB Ex. 6.0 at 13.  However, it is somewhat unclear from the PO what the 

timeline is for the two different workshop processes recommended.  CUB believes that the issues 

with regard to Phase 0 are more appropriately handled within the broader collaborative workshop 

process, rather than a separate independent workshop.  Thus, the Commission could direct one 

workshop process to be initiated “as soon as is practicable,” in which the first issue addressed is 
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Phase 0 implementation of AMI deployment.  CUB agrees with the PO’s recommendation that 

the collaborative workshop process would then be followed by a docketed proceeding, where the 

Commission can adopt specific goals within one year of the Order in this proceeding.  PO at 135. 

As implicitly recognized in the PO, in order to avoid pre-mature obsolescence of smart 

grid technology, a comprehensive analysis of the long-term goals of a smart grid must be 

undertaken before any significant costs are incurred by rate payers.  As testified by Ms. Lynne 

Kiesling, there is a significant lesson to be learned by this Commission from the situation in 

California, where PG&E increased its original cost estimate of its AMI project by over $800 

million, due to revised functionality requirements and technology acquisition costs.  CUB Ex. 

5.0 at 13.  Because PG&E’s original choice of technology did not include interoperability and 

open standards, the meters had to be replaced at rate payer expense.  Id.  In order to avoid such 

an undesirable, inefficient, problematic result, Ms. Kiesling sets out recommendations to guide 

the process.   

Ms. Kiesling first defines a rational and effective planning process for the 

implementation of a smart grid.  CUB Ex. 5.0 at 16.  She discusses the importance of a three 

stage implementation process: 1) planning, 2) development and testing, and 3) deployment and 

rollout.  Id.  To facilitate this process, the Commission should direct the workshop process to 

incorporate the “use case,” which is a narrative that describes various actors, situations or 

scenarios pertinent to the project in question, and a path they take to achieve a particular 

functional goal with respect to the situation.  CUB Ex. 5.02 at 15.  These guidelines are more 

likely to maximize consumer benefits and minimize unnecessary obsolescence, in contrast to the 

PG&E case.  It is imperative that the Commission provide additional guidance in its Order in this 
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proceeding to guide the workshop process in a way that avoids such an undesirable result.   

 Furthermore, the Commission should specify that the technology chosen to implement 

Phase 0 must meet the definition from the Section 1301 of the Energy Independence and 

Security Act of 2007, and include, at a minimum, established functionality and capability 

requirements.  The technology adopted for implementation in Phase 0 must, at a minimum, 

include the following requirements:  

 (1) Self-healing - Phase 0 must measure voltage and frequency and detect and prevent 

faults and outages automatically;  

 (2) Active agent participation - Phase 0 must allow customers to actively participate in 

the network, as with demand response programs;  

 (3) Security - Phase 0 must include built-in resiliency to external attacks on the network;  

 (4) Power quality - Phase 0 must allow customers the ability to  demand interruptible 

power supplies in exchange for lower prices;  

 (5) Interconnection - Phase 0 must allow distributed generation and storage sources to 

interconnect easily within the network;  

 (6) Markets - Phase 0 must analyze the ability of customers to participate in a transactive, 

market-based network, and the benefits that might accrue from that participation; and,  

 (7) Efficiency - Phase 0 must study the benefits that arise from improvements in resource 

use, reduced waste, and the improved efficiency of idle capacity.   

 Additionally, Phase 0 must include the following communications capabilities:  (1) 

Proven, Internet-derived communication technologies; (2) Service-based architecture at the 

enterprise level; (3) Self-healing technology; (4) Well-defined interfaces and points of 
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interoperability; (5) Application of industry and international standards; and (6) Built-in security 

and network management.  

In addition to rejecting rider recovery of smart grid investments, CUB recommends 

adding additional language to the PO to specify the guidelines and requirements necessary to 

ensure a successful Phase 0 implementation, revise the recommendation to hold two separate 

workshops – one for Phase 0 and one for broader smart grid issues – to create one 

comprehensive collaborative workshop, as well as lay the ground work for a smart grid that will 

provide the most benefits to consumers at the most efficient cost.  Accordingly, the Commission 

Analysis and Conclusion on pages 132-135 should be altered as set forth below: 

Exception 9 

The Commission commends ComEd for its initiative in pursuing 
Smart Grid and AMI.  Staff witness Schlaf described many of the 
operational and societal benefits of AMI, i.e., reduced headcount 
for meter readers, fewer field visits to restore power outages, less 
time fielding customer complaints, minimizing future generation 
costs, reduced need for upgrades and investments to ComEd’s 
transmission and distribution systems and also environmental 
benefits.  Some of these environmental benefits are possible 
through reduced power plant emissions and fewer vehicles on the 
road.   
 
RESA, in its Reply Brief, states that “if the AMI works as we 
believe it should, the result of using electricity more efficiently 
should help delay the need for new generation, make existing 
generation more efficient, and could even result in a decline in the 
amount of generation used per customer.” 
 
Several intervenors suggest that ComEd’s proposal is in violation 
of the Commission’s basic service rules, but the evidence in this 
proceeding suggests that parties only raise this argument in the 
context of rider recovery of these investments.  In other words, no 
party objects to these projects being included rate base.  Staff 
witness Linkenback stated his disapproval of rider recovery 
because the Company is already investing in these projects, i.e., 
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SCADA, and recovering the cost through rate base.  Mr. Cohen 
also testified, on behalf of CUB, that “to the extent that it is cost-
effective and produces net benefits to consumers, investment in 
smart grid technology is not discretionary, but is rather a part of a 
utility’s service obligation.”  If these investments are deemed to be 
part of the utility’s service obligation, then it cannot deem cost 
recovery through a rider as a prerequisite for system 
modernization.  Yet, he immediately followed this claim with a 
discussion of how it is inappropriate to recover these costs through 
Rider SMP because they go beyond basic service requirements.  
Staff Ex. 19.0 at 19-20. There is an inconsistency here.  If ComEd 
should not be able to recover these costs through a rider, because 
they are above and beyond basic service, then the Company 
likewise should not be able to recover these costs through base 
rates.  Because no party has argued against including these projects 
in rate base, it undermines any argument that these projects go 
beyond basic service requirements.   
 
There is some argument to suggest that Smart Grid does meet least 
cost standards.  Our least cost requirements, however, do not 
require that electric service be the most simple, basic, and cheapest 
form of electric service available.  The least cost provisions require 
that the chosen electric service be provided in the least cost 
manner.  So, for our purposes here, the least cost provisions would 
require that the smart grid installed be least cost, i.e., the various 
components must be optimized to provide maximum benefit to 
consumers, would have to must be subject to competitive bids and 
the labor would have to must be provided at competitive rates.  
 
The Commission service rules do not contain a prohibition on 
investing to improve service or a bar to providing more beneficial 
services.  Indeed, they contain minimum and not maximum 
requirements.  A rewrite of our rules has not been shown to be 
necessary in order for an electric utility to recover its investment in 
Smart Grid through either base rates or a rider.  However, the law 
on the matter clearly prohibits such investments from rider 
recovery, since they are not large, volatile or beyond the utility’s 
control. 
 
The Commission very recently analyzed the legal precedent 
regarding the Commission’s authority to approve riders in the 
Peoples Gas rate case when considering proposed Rider VBA.  
Dockets 07-0241/07-0242.  Without restating that analysis, it is 
clear that we have the authority to adopt the rider mechanism in 
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proper situations and under circumstances that are lawful and 
reasonable.  In fact, Smart Grid may be just the sort of investment 
that is appropriately recovered through a  
 
While the Commission has the authority to approve riders, each 
subject underlying situation and design require a particularized 
analysis.  In this instance, the Commission believes that it must 
first determine how Smart Grid should be deployed in Illinois, and 
then determine whether and to what degree it is necessary to 
approve a particular cost recovery mechanism.   
 
Smart Grid deployment should not be a matter of haste.  Our 
concern here is that under the Company’s proposal we are being 
asked to quickly approve various improvements that resemble a 
Smart Grid.  Yet we have insufficient information to assess if these 
improvements actually qualify as Smart Grid.  Under these 
circumstances if the Commission were to adopt Rider SMP too 
quickly and without sufficient stakeholder input or Staff analysis, 
the Commission would not be sure that consumers are the primary 
beneficiaries.   
 
Rider SMP, as proposed by ComEd, suffers from other 
shortcomings.  Lacking an overall goal for Illinois, Rider SMP 
simply promotes a project by project approach.  Further, although 
ComEd has agreed to a workshop process, it would still retain sole 
discretion in determining what projects are ultimately proposed to 
the Commission.   
 
Similarly, without an overall plan for Smart Grid deployment and 
without any specific projects being proposed, the Commission 
does not know the extent of the costs involved, even with the 
implementation of exception of AMI Phase 0.  The estimates on 
record have varied greatly.  This lack of cost information is a 
problem that is not overcome by the process proposed for 
Commission pre-approval of specific projects.  Our hope is to have 
a better grasp of costs once Phase 0 is implemented and analyszed. 
 
Another shortcoming arises where ComEd is asking for special 
recovery for these projects that admittedly could have long-term 
economic benefits, but as proposed, ratepayers do not share the 
economic benefits.  It is not clear that the earnings cap, with all its 
potential for disagreement, adequately answers this concern.  Many 
parties have justly complained that they would be overburdened by 
the proposed process which involves workshops, pre-approval 
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dockets, earnings cap and prudence review dockets and the real 
possibility of additional rate cases by ComEd. 
 
With these concerns in mind, Rider SMP is approved rejected.  but 
only However, the Commission approves for the very limited 
purpose of the implementingation of Phase 0 of the Company’s 
proposed AMI deployment.  ComEd witness Clair testified that 
Phase 0 will enable the Company to quantify the costs and benefits 
of full AMI deployment.  These costs can then be accounted for 
and recovered through a traditional base rate proceeding before 
this Commission. 
 
As proposed, Phase 0 of the plan for AMI deployment would be 
limited to roughly 200,000 customers and completed by the end of 
2009.  ComEd may submit Rider SMP through a separate 
compliance filing so that Rider SMP for Phase 0 will be effective 
no later than October 1, 2008.  The Commission directs that the 
workshop process begin as soon as practicable to finalize 
evaluation criteria and Phase 0 technology criteria.   
 
The potential benefits of a Smart Grid are such that Smart Grid and 
AMI topics should be pursued and considered by the Commission 
in a deliberate and thorough manner.  The clear direction of federal 
policy, as embodied in the Energy Independence Security Act of 
2007 (“EISA”), Public Law 110-140, is for states to consider smart 
grid topics.  According to Staff witness Schlaf, the Commission 
must open proceedings to consider the two EISA smart grid 
ratemaking standards by December 19, 2008 and conclude its 
investigations by December 19, 2009.  Staff Ex. 9.0 at 6.   
 
The Commission directs that the a comprehensive collaborative 
workshop process begin as soon as practicable to finalize 
evaluation criteria and Phase 0 technology criteria, and to analyze 
the costs and benefits of additional smart grid investments.  
Evaluation criteria should be developed to examine and quantify, 
at a minimum, the benefits that accrue to customers and the 
benefits that accrue to ComEd’s operations through the 
implementation of any AMI or other smart grid investment.  We 
agree with CUB that the technology chosen to implement a smart 
grid must meet the definition from the Section 1301 of the Energy 
Independence and Security Act of 2007, and include, at a 
minimum, established functionality and capability requirements.  
The technology adopted must, at a minimum, include the following 
requirements:  
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 (1) Self-healing - measure voltage and frequency and detect 
and prevent faults and outages automatically;  
 (2) Active agent participation - allow customers to actively 
participate in the network, as with demand response programs;  
 (3) Security - include built-in resiliency to external attacks 
on the network;  
 (4) Power quality - allow customers the ability to  demand 
interruptible power supplies in exchange for lower prices;  
 (5) Interconnection - allow distributed generation and 
storage sources to interconnect easily within the network;  
 (6) Markets - analyze the ability of customers to participate 
in a transactive, market-based network, and the benefits that might 
accrue from that participation; and,  

(7) Efficiency - study the benefits that arise from 
improvements in resource use, reduced waste, and the improved 
efficiency of idle capacity.   
  
Additionally, Phase 0 must include the following communications 
capabilities:  (1) Proven, Internet-derived communication 
technologies; (2) Service-based architecture at the enterprise level; 
(3) Self-healing technology; (4) Well-defined interfaces and points 
of interoperability; (5) Application of industry and international 
standards; and (6) Built-in security and network management.  
  
This workshop process shall:  (1) Rely on the definition of a smart 
grid as codified in Section 1301 of the Energy 757 Independence 
and Security Act of 2007; and (2) Use the GridWise Architecture 
Council Interoperability Checklist for Decision-Makers to evaluate 
the investment decisions arising from this process; and, (3) Follow 
a framework informed by experience in other states that includes: 
(a) An independent, third-party technical expert as facilitator; (b) A 
series of technical and policy workshops to increase widespread 
understanding of smart grid technologies and business strategies, 
and how they can benefit consumers; (c) The development of 
functionality requirements to establish the services that a smart 
grid should provide; and (d) The development of use cases and 
reference designs.   
 
ComEd does not object and we agree with CUB that it is important 
and appropriate that a third party facilitator be employed to direct 
the workshop process.   
 
The policies for consideration include, but would not be limited to: 
1) definition of a smart grid and its functionalities; 2) principles 
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Illinois should use to guide smart grid planning and deployment, 
for example interoperability, open architecture, and non-
discriminatory access; 3) uniform standards; 4) methods of 
estimating, calculating and assessing benefits and costs, including 
evaluation of non-quantifiable benefits (and costs); 5) implications 
of smart grid technology for existing policies regarding rate design, 
consumer protection, and customer choice; 6) effect of statutory 
renewable resource, demand response and energy efficiency goals 
on smart grid planning and implementation; 7) consumer education 
and dissemination of information about smart grid applications; 8) 
access by electricity market participants to smart grid 
functionalities; data collection, storage, management, security, and 
availability to third parties; 9) standards for interconnection of 
third party equipment; and 10) mechanisms to flow through to 
customers any utility smart grid revenues.   
 
The Commission finds that the Company may re-file Rider SMP 
(or more appropriately Rider SG – Smart Grid) should be re-filed 
after the completion of Phase 0 and the Smart Grid docket.  With 
that filing, the Company should be prepared to explain how it will 
implement the findings of the Smart Grid docket and also present 
the cost benefit analysis and other information that the 
Commission sought in Peoples Gas proceeding (Docket 07-
0241/07-0242).  Among other things, the Company should show 
whether the earnings cap is the appropriate method to capture the 
benefits for consumers and the impact of rider approval on its cost 
of capital for those projects.  Only if the request meets the legal 
and policy requirements for rider recovery will such recovery 
mechanism be granted. 
 
ComEd witness Crumrine stated in his rebuttal testimony that “in 
the event the Commission orders separate processes be undertaken 
to further consider Smart Grid technologies, such as those 
proposed by Staff or CUB, many of the threshold issues already 
will have been addressed by the parties in those processes.  Thus, 
less time should be required to consider these issues in future 
approval proceedings.” ComEd Ex. 30.0 at 14.  The project by 
project consideration may be appropriate, but only in the context of 
overall Smart Grid goals.  When the Company refiles, appropriate 
process changes should be addressed.   
 
In summary, Rider SMP is adopted for the limited purpose of 
rejected, but the Commission approves the implementationing 
Phase 0 of AMI deployment.  A workshop process should begin 
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immediately to consider Smart Grid in Illinois and utility specific 
issues, to be followed by a Commission docket to adopt specific 
goals.  Thereafter, ComEd may re-file its request for rider recovery 
of Smart Grid investment. 
 
 
 

CONCLUSION 

For the reasons discussed herein, CUB respectfully requests that the Commission revise 

the Proposed Order as set forth in the exceptions language herein.   
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