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NOW COMES THE BUILDING OWNERS AND MANAGERS ASSOCIATION OF 

CHICAGO (“BOMA”), by one of its attorneys, the Law Office of Michael A. Munson, and 

hereby files its brief on exceptions in the within proceeding pursuant to Section 200.830 of the 

Rules of Practice of the Illinois Commerce Commission (the “Commission”), and submits its 

proposed revisions to the proposed order (the “Proposed Order”) issued by the Administrative 

Law Judges (“ALJ”) on July 10, 2008, and provides its concise analysis responsive to the ALJ 

post-hearing data request.   

 
INTRODUCTION 
 
  These proceedings arose in connection with the filing on October 17, 2007 by 

Commonwealth Edison Company (“ComEd”) of its tariff sheets embodying a general increase in 

electric rates and revised other terms and conditions of service. In these proceedings, BOMA (a) 

demonstrated that the majority of its members have consistently received the highest electric rate 

increases on a bundled and unbundled basis since the inception of retail competition, (b) 

complied with the Commission’s previously issued order by providing analyses and testimony 

verifying BOMA’s contentions that ComEd’s elimination of its non-residential space heating 

rate, Rider 25, has resulted in discriminatory treatment against a distinct and identifiable class of 

customers, and (c) requested the Commission recognize the utility of marginal cost principles or, 

at minimum, require a cost of service study to allocate distribution rate increases instead of 

utilizing an arbitrary methodology.  It may well be that ComEd’s current rate structure is flawed, 

and that in future proceedings different methodologies to collect the revenue requirement should 

be explored.  

In addition, in its testimony and briefs, BOMA provided qualified support to approving 

Rider SMP as a cost-recovery mechanism provided that (i) customers are the primary beneficiary 
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of any Smart Grid implementation, and that customer goals, concerns and specifications are 

incorporated into the implementation of Smart Grid projects, and that (ii) customers are provided 

timely non-discriminatory access detailed usage and metering information that complies with 

applicable PJM rules and regulations for participation in grid markets.  

In these and other recent proceedings, BOMA has further urged that the Commission 

address the critical need to provide meaningful rate relief to the former Rider 25 non-residential 

space-heating customers, which customers have experienced the highest percentage increases of 

any of ComEd’s customer classes. (BOMA Initial Brief at 7-9; Corrected Ex. 2.2). The 

continuing failure of the Commission to recognize and remedy the disproportionate and 

discriminatory rate impacts experienced by the former Rider 25 customers is egregious and 

contrary to the manifest weight of virtually unrebutted evidence presented in these proceedings. 

Given the advent of a return to utility-sponsored energy efficiency programs (ICC Docket 

No. 07-0540), the move toward construction of a Smart Grid through the conditional approval of 

Rider SMP, the competitive declaration of many non-residential customers and the operation of 

the region’s wholesale market through PJM, BOMA has urged the Commission to recognize 

marginal cost principles, if not in setting the revenue requirement, then at least in setting tariff 

elements such as ComEd’s energy efficiency or Rider SMP surcharges.  (BOMA Ex. 5.0: 4-7, 

24-95).  The policy of establishing tariffs based only upon average costs may distort price signals 

and result in system inefficiencies. (BOMA Reply Brief at 5). The return to utility-sponsored 

energy efficiency plans and the application of technology in Smart Grid initiatives can only reach 

their respective full potential if customers receive price signals based upon marginal cost. (Id.)  

Finally, responsive to the ALJs’ request for further data issued in connection with the 

Proposed Order, BOMA has caused to be prepared, and attaches a table hereto as Attachment 1.  
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This table depicts the accumulated percentage increase in ComEd distribution rates that have 

occurred since 1999.  The percentage increase in distribution rates is tracked by certain ComEd 

customer classes.  The table illustrates that it is the larger customers that have clearly sustained 

the highest increases in distribution rates since Illinois electric deregulation began.  Customers 

that heat with electricity saw even further rate increases.  BOMA provided similar charts 

throughout the proceeding showing historical rate increases by customer class.  (See, inter alia, 

BOMA Ex. 2.2).   

 Accordingly, BOMA/Chicago respectfully requests the Proposed Order be modified to 

reflect the exceptions and associated corrections to the Proposed Order provided below, and 

grants the request for Oral Argument in this proceeding.   

EXCEPTION 1: THE PROPOSED ORDER ERRS IN FAILING TO SPECIFY PHASE 0 
PARTICIPANTS AND TECHNOLOGY AND IN FAILING TO ADEQUATELY 
RECOGNIZE THE FUNDAMENTAL UTILITY OF PROVIDING CUSTOMERS WITH 
TIMELY DETAILED METERING AND USAGE INFORMATION WHICH ADHERE 
TO MARKET RULES AND REGULATIONS. 
 
 BOMA has conditionally supported the underlying goals of Rider SMP as a means to 

finance and develop Smart Grid technology. BOMA appreciates the Commission’s fostering of 

ideas through meaningful collaboration outside the scope of this proceeding (Proposed Order at 

134-135). However, BOMA respectfully submits that the Commission fails to adequately 

address Phase 0 specifics or to require that ComEd provide customers with access to real-time 

information issues, which failure undermines any rational cost-benefit analyses of test-case 

Smart Grid projects.  To the extent any Phase 0 is ordered, BOMA/Chicago seeks participation 

in Phase 0 on a pilot basis.   

BOMA has consistently advocated that the foundational necessity for Smart Grid 

concerns the ability of customers to obtain adequate information regarding their own electric 
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usage, so as to properly access system resource markets or otherwise accurately measure or fully 

utilize the cost recovery benefits of new technology and efficiency investments.  (BOMA Ex. 

3.0, 2:29-31).  Given the enormous price tag associated with the installation of metering 

hardware, it is imperative the Commission involve the customers, who pay 100% of the costs for 

the system, in every stage of the process, so that customers are the primary beneficiary of the 

smart grid system that maximizes societal benefits through the dissemination of information.  

BOMA seeks inclusion in Phase 0 as a pilot project to demonstrate the customer benefits side of 

the equation and encourages other customers to establish pilots for inclusion in Phase 0.  For its 

AMI requirements in Phase 0, BOMA will work with ComEd to establish the necessary 

specifications for its buildings; at a minimum, ComEd should be required to adhere to PJM load 

response rules which require “real-time” meters for eligible participating customers as defined in 

load response market rules. (BOMA Ex. 5.0, 19:371-373).   

 Finally, BOMA requests the Commission in its Final Order to recognize the 

dissemination of information as a primary foundation of the Smart Grid concept.   Indeed, the 

origination of a Smart Grid begins at the customer meter through the implementation of AMI.  

Only with equal access to customer information systems will a Smart Grid begin to reach its 

potential.  To limit the dissemination of information exponentially reduces the effectiveness of 

the project, outside of effectively raising customer costs and increasing ComEd’s rate base.  (See 

BOMA Ex. 5.0, 18-21:354-430).  

Accordingly, BOMA respectfully requests that in lieu of the currently proposed 

subsection B(13) of Section VII of the Proposed Order (entitled “Commission Analysis and 

Conclusions”) at pages 132-134, the Commission adopt the following language highlighted in 

excerpts in the Rider SMP - Commission Analysis and Conclusion: 
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…RESA, in its Reply Brief, states that “if the AMI works as we believe it should, 
the result of using electricity more efficiently should help delay the need for new 
generation, make existing generation more efficient, and could even result in a 
decline in the amount of generation used per customer.” 
BOMA states that in its Initial Brief that [t]aking into account customer benefits 
through access to information, the cost-benefit analysis of Rider SMP improves 
significantly (BOMA Ex. 3.0, 2:29-31) and smart grid infrastructure becomes a 
critical resource in the Illinois energy infrastructure.  (Id. at 339-341)….   
 
Smart Grid deployment should not be a matter of haste.  Our concern here is that 
under the Company’s proposal we are being asked to quickly approve various 
improvements that resemble a Smart Grid.  Yet we have insufficient information 
to assess if these improvements actually qualify as Smart Grid, and no assurance 
that ComEd’s proposals incorporate customer objectives and goals.  Under these 
circumstances if the Commission were to adopt Rider SMP too quickly and 
without sufficient stakeholder input or Staff analysis, the Commission would not 
be sure that consumers are the primary beneficiaries.   
 
With these concerns in mind, Rider SMP is approved but only for the very limited 
purpose of implementing Phase 0 of the Company’s proposed AMI deployment.  
ComEd witness Clair testified that Phase 0 will enable the Company to quantify 
the costs and benefits of full AMI deployment.  The Commission further 
concludes that coincident with this AMI deployment, ComEd shall provide 
customers, without additional cost to the customers, with equal access to the 
customers’ own usage data. ComEd shall also assure that its metering and data 
information systems adhere to all PJM rules and requirements for participation in 
demand response markets....     
…. 
As proposed, Phase 0 of the plan for AMI deployment would be limited to 
roughly 200,000 customers and completed by the end of 2009.  Phase 0 shall be 
made available,  on a limited basis, to customers demonstrating an interest in 
conducting a pilot program to assist in quantifying the benefits of AMI and Smart 
Grid technologies from a customer perspective. ComEd may submit Rider SMP 
through a separate compliance filing so that Rider SMP for Phase 0 will be 
effective no later than October 1, 2008…   
…..   
In summary, Rider SMP is adopted for the limited purpose of implementing Phase 
0 of AMI deployment, subject to the findings herein.  A workshop process should 
begin immediately to consider Phase 0 functionalities and participants, Smart 
Grid in Illinois and stakeholder specific issues, to be followed by a Commission 
docket to adopt specific goals.  Thereafter, ComEd may re-file its request for rider 
recovery of Smart Grid investment. 
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EXCEPTION 2: THE PROPOSED ORDER ERRS BY APPROVING RATES NOT 
BASED ON COST OF SERVICE  
 
      

BOMA and many other parties asserted that the embedded cost of service study presented 

by ComEd is flawed and incomplete.  (BOMA Reply Brief at 5; See Alongi/Jones Dir., ComEd. 

Ex. 12.0, 10:159-11:168; ComEd Ex. 12.2; ComEd. Ex. 32.0 (Cor.) 11:152-12:165).  ComEd 

also presented an incomplete rate impact analysis that simply compared current rates to proposed 

rates.  (See Alongi/Jones Dir., ComEd. Ex. 12.0, 10:159-11:168; ComEd Ex. 12.2; ComEd. Ex. 

32.0 (Cor.) 11:152-12:165). In contrast, BOMA provided un-rebutted and definitive analyses that 

tracked the ComEd rate increases since 1999, on a bundled and unbundled basis, using ComEd’s 

own rates and profiles.  (BOMA Exs. 1.0, 2.0, 2.2).  BOMA submits that tracking historical rate 

increases is critical to allow for continuity in moderating rate increases, and that any rate 

mitigation provided in these proceedings should factor in the historical impacts on classes of 

customers.  (Id.) 

 As shown in Attachment 1 attached hereto, an across the board rate increase ignores 

historical inequities in  addition to neglecting valid cost of service studies provided in this 

proceeding.  By deviating from cost-based rate making principles, the Commission fosters 

existing and continuing rate subsidies, both inter and intra-class.  To the extent the Commission 

employs any rate mitigation relief for customers, equity requires the Commission view such 

mitigation from a historical context as shown in (un-rebutted) BOMA Ex. 2.2, before making its 

decision to deviate from cost-based rates. 

To better protect against the arbitrariness incident to the across-the-board increase 

approach provided in the Proposed Order, the Commission should adopt IIEC Witness Stowe’s 
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allocated cost of service study to allocate rates between classes of customers.   In view of the 

many challenges to the methodology utilized in ComEd’s COSS, IIEC’s cost of service study is 

the closest thing to a valid study in the record in this case.  (IIEC Initial Brief at 81). 

Finally, as consistently advocated by BOMA, the Commission should recognize the 

utility of marginal cost principles, if not in setting the revenue requirement, then at least in 

setting tariff elements, such as ComEd’s energy efficiency or Rider SMP surcharges.  (BOMA 

Ex. 5.0: 4-7, 24-95).  Utility-sponsored energy efficiency plans and the application of technology 

in Smart Grid initiatives can only reach their respective full potential if customers receive price 

signals based upon marginal cost. (Id). 

Accordingly, BOMA respectfully requests that in lieu of the final paragraph of the 

subsection entitled “Rate Increase” of Section VIII(8)(O) of the Proposed Order (entitled 

“Commission Analysis and Conclusions”) at page 205, the Commission adopt the following 

language: 

We  disagree with Commission Staff that the fairest allocation in this case is an 
across the board increase and we find that such an across the board increase, 
under the circumstances of these proceedings, is arbitrary and capricious and 
might well have the effect of causing or exacerbating discriminatory rate 
treatment to certain customer groups. In the absence of a proper cost of service 
study provided by ComEd, we adopt the cost of service study provided by IIEC 
Witness Stowe, and we find that rate increases should be based on the 
methodology set forth in such cost study.    There are substantial deficiencies in 
specific elements of the ECOSS that we have directed ComEd to address in its 
next rate filing.  Moreover, given the significant recent increases in the cost of 
electricity, aside from this case, picking winners and losers in this Docket might 
well have a significant impact on one or more customer groups made on the basis 
of a flawed cost of service study.  ComEd is also directed to file a marginal cost 
of service study in its next request for an increase in rates. 
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EXCEPTION 3: THE PROPOSED ORDER ERRS BY IGNORING SUBSTANTIAL, 
LARGELY UNDISPUTED EVIDENCE THAT (A) THE FORMER RIDER 25 
CUSTOMERS HAVE EXPERIENCED DISPROPORTIONATE AND 
DISCRIMINATORY RATE INCREASES, (B)  SUCH INCREASES ARE NOT 
JUSTIFIED ON THE BASIS OF COST, AND (C) THE FORMER RIDER 25 
CUSTOMERS ARE IMPROPERLY SUBSIDIZING NON-SPACEHEATING 
CUSTOMERS                                                                                              

   
 The Proposed Order’s summary dismissal of the detailed rate impact analyses and 

testimony provided by BOMA is surprising and contrary to good administrative practice.  The 

Commission’s summary characterization of Rider 25 as an obsolete “subsidy,” is misplaced and  

ironic in view of the facts that (i) the Commission has  approved Rider 25 in many past rate cases 

without consideration of whether the Rider is a subsidy, (ii) single-family and multi-family 

residential electric space-heating rates are currently based on significant cost of service 

differentials, and (iii) that the evidence presented in this case unequivocally shows that space-

heating customers improperly subsidize non-space-heating customers, which subsidies are likely 

significant in magnitude.   

 The non-residential space heating customers, despite being subjected to the largest rate 

increases since the advent of electric competition (see BOMA Ex. 2.2), have been unable 

through three previous Commission proceedings to obtain any of the rate relief afforded other 

customer classes.  As clearly shown in Attachment 1, the unwillingness of the Commission to 

provide such relief was ostensibly due to the lack of independent cost studies and verification of 

rate impacts incident to the elimination of Rider 25.  (Order, Docket No. 07-0166)  However, the 

Commission in its most recent Order addressing Rider 25 issues mandated that:    

…[T]HE COMMISSION IS SENSITIVE TO RATES THAT ARE 
DISCRIMINATORY TO A PARTICULAR CLASS OF CUSTOMER; IF 
BOMA FINDS THIS ISSUE TO BE PERSISTENT, THEN THEY SHOULD 
PRESENT A MORE COMPLETE ANALYSIS OF THIS ISSUE IN 
COMED’S NEXT RATE CASE.  (ICC DOCKET NO. 07-0166, P. 28). 
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Pursuant to such mandate, BOMA presented extensive and largely unrebutted exhibits 

and testimony to show that the former Rider 25 customers have been discriminated against from 

the unlawful elimination of that tariff, and such discrimination continues through ComEd’s 

unwillingness to distinguish electric space heating in its non-residential rate classes while 

simultaneously making such distinction and designation for its residential customer classes.  The 

Proposed Order’s conclusion lacks any recognition of its own prior orders and provides findings 

that are wholly inaccurate and against the manifest weight of the evidence.   

With ComEd’s proposed annual peak methodology for setting rates coupled with the 

monthly peak billing rates, electric space heating customers pay more than their counterparts on 

a per unit (kW and kWh) basis.  (BOMA Cross Ex. 2; BOMA Initial Brief at 19-21).  The 

evidence contained on the record in this case showed that the cost of service for electric space 

heating customers is lower in all cases identified on the record, and reflected in many national, 

regional and local rates, including ComEd.  (Id.)  In effect, in light of ComEd’s refusal to 

establish separate rate classes for these different customer types, one customer type—specifically 

the non-residential electric space heating customer—is subsidizing its counterpart through the 

rate design methodologies employed by ComEd and accepted as just and reasonable by the 

Commission.  (See BOMA Initial Brief, 21-22). 

      In its findings and analysis, the Commission failed to address the plain fact that non-

residential space-heating customers have received the highest percentage rate increases, both on 

a bundled and unbundled basis, since the advent of electric deregulation.  (BOMA Corrected Ex. 

2.2).  The Commission failed to address the evidence on the record that showed that 

differentiation of electric space heating customers for rate design purposes is a common industry 
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practice. (BOMA Ex. 4.0, 8:11-23).  Egregiously, the Commission did not address or attempt to 

reconcile the inconsistencies of approving space heating rates for residential customer classes 

based on lower cost of service with providing the same treatment for non-residential customers.  

(BOMA Ex. 4.0, 9:124-133; BOMA Ex. 4:3).  Finally, Attachment 1 shows that, in addition to 

high percentage rate increases for large customers, customers with electric space heating 

experienced even higher rate increases resulting in rate shock.   

Stated simply, the Commission’s conclusions on this issue ignore the manifest weight of 

the evidence, which evidence shows that electric space heat customers have been discriminated 

against since the unlawful elimination of Rider 25, in contravention to many provisions of the 

Illinois Public Utility Act.   

As one potential remedy, BOMA designed a distribution rate that utilized marginal cost 

principles for billing determinants to level the playing field for electric space heating customers, 

due to such customers paying more for electricity than their counterparts.  (See BOMA Ex. 5.0).  

BOMA’s other recommended solution requests the Commission initiate a proceeding or re-

hearing to address Rider 25 issues and remedies. (See BOMA Ex. 5.0 at 16).   

         In sum, the Commission in its Proposed Order rejects all of BOMA’s proposals. The 

Commission appears to accept ComEd’s flawed assertions that since ComEd no longer owns 

generation facilities electric space heating is a relic of the past, notwithstanding the fact that 

residential customers are provided a differentiated rate and the compelling evidence that 

residential space heating customers have a significantly lower cost of service on a per unit basis. 

It is quite disingenuous to state there is no policy basis for establishing a separate class or 

distribution charge for nonresidential electric space heat customers. (Proposed Order at 210). 
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Such conclusion is wholly contrary to the manifest weight of the evidence presented, at the 

Commission’s direction, by BOMA. 

Accordingly, BOMA respectfully requests that in lieu of the currently proposed 

subsection C(2)(a)(3) of Section IX of the Proposed Order (entitled “Commission Analysis and 

Conclusions”) at page 210, the Commission adopt the following language: 

The Commission finds that rate relief for the nonresidential space heating customers is 

long overdue. Consistent with the Commission’s request in its Docket No. 07-0166 for further 

analysis of the rate impacts to the nonresidential space heating customers incident to the 

elimination of Rider 25, BOMA has presented extensive and compelling exhibits and testimony 

to support its assertions that the space heating customers have experienced disproportionate rate 

increases, which increases are not justified on the basis of cost.  Significant analyses using 

ComEd’s own rates and load profiles graphically show that the larger non-residential customers 

have been subject to the highest rate increases since the inception of electric open-access. These 

analyses are largely unrebutted by ComEd. The Commission further finds substantial evidence 

that regardless of how residential cost of service figures were broken out, the cost of service for 

space heating customers is always lower than for non-space heating customers.  (BOMA Cross 

Ex. 2).  As a result, in the absence of separate rate classes for these different customer types, one 

customer type—specifically the non-residential electric space heating customer—is 

impermissibly subsidizing the other customer type. ComEd’s own embedded cost of service 

study provides further evidence that electric space heating customers subsidize non-space 

heating customers. (BOMA Initial Brief at 19-22). 

Accordingly, the Commission finds that it should initiate a new and separate proceeding 

for the purposes of  (a) establishing a separate rate class or separate distribution charge for the 
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nonresidential space heating customer class, which  rate class or distribution charge will mitigate 

against the unprecedented rate increases currently experienced by the nonresidential customers 

and (b) providing a mechanism for the redressing the rate shock already incurred by these 

customers. Additionally, ComEd shall file in its next request for rate increases cost of service 

studies and rate design which differentiate between space heating and non-space heating 

customers. 

 
EXCEPTION 4: THE FINDINGS AND ORDERING PARAGRAPHS OF THE 
PROPOSED ORDER SHOULD BE REVISED TO CONFORM TO THE EXCEPTIONS 
TAKEN BY BOMA 

 

To  conform the Findings and Ordering Paragraphs of the Proposed Order to the Exceptions 

hereinabove set forth, BOMA respectfully requests that (a) the Commission delete in its entirety 

the currently proposed paragraph (13) and adopt and substitute therefor the following paragraph 

(13) of Section XII  at page 212 of the Proposed Order (entitled “Findings and Ordering 

Paragraphs”): 

(13) the Company’s ECOSS is rejected as a basis for setting rates in this proceeding. 

The proposed equal rate increases to be applied to all rate classes is also rejected as a basis 

for setting rates in this proceeding.  The Commission adopts IIEC Witness Stowe’s cost of 

service study as the basis for setting rates in this proceeding, and ComEd shall file new 

proposed tariffs consistent with the cost of service study hereinabove adopted. 

To further conform the Findings and Ordering Paragraphs of the Proposed Order to the 

Exceptions hereinabove set forth, BOMA respectfully requests that  the Commission adopt the 

following paragraphs (17)-(20) be added to Section VIII (following enumerated paragraphs (1)-

(16) at page 212 of the Proposed Order (entitled “Findings and Ordering Paragraphs”): 
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(17) the Commission will initiate a new and separate proceeding for the purposes 

of  (a) establishing a separate rate class or separate distribution charge for 

the nonresidential space heating customer class, which rate class or 

distribution charge will mitigate against the unprecedented rate increases 

currently experienced by the nonresidential customers, and (b) providing a 

mechanism for the redressing the rate shock already incurred by these 

customers. Additionally, ComEd shall file in its next request for rate 

increases cost of service studies and rate design which differentiate between 

space heating and non-space heating customers. 

(18) In connection with the implementation of ComEd’s Phase 0 of AMI 

deployment, ComEd shall provide its customers, without cost to the 

customers, with consistent access to such customers’ real-time usage and 

metering data in conformity PJM rules and metering requirements in order 

to facilitate the customers’ participation in demand response markets. 

(19) In connection with Phase O of AMI deployment, ComEd shall install AMI 

meters for all customers demonstrating an interest in conducting a pilot 

program to assist in quantifying the benefits, from a customer perspective, 

of AMI and Smart Grid technologies. 

(20) ComEd is directed to prepare and file, in connection with its next request for 

rate increases, a marginal cost of service study in addition to an embedded 

cost of service study. 
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REQUEST FOR ORAL ARGUMENT 
 
 BOMA/Chicago respectfully requests the Commission grant Oral Argument in this 

proceeding pursuant to Section 200.850 of the Rules of Practice.  Oral argument is appropriate in 

this case given the significance of the implementation of a Smart Grid.  Illinois is now at the 

national forefront in progressing the Smart Grid debate.  This task should not be considered 

lightly, and oral argument before the full Commission is necessary.  The decisions made in this 

case regarding projects and cost-recovery outside of the context of a rate case have far reaching 

effects, and full Commission attention should be paid to these issues.  Furthermore, in light of 

the consistently unequal rate classification increases experienced by the larger non-residential 

customers and the non-residential electric customers specifically, Oral argument should be heard 

to fully understand the issues determined in this proceeding.   

CONCLUSION 
 
 WHEREFORE, the Building Owners and Managers Association of Chicago respectfully 

requests the Commission grant the relief requested herein.   

      Respectfully submitted, 

THE BUILDING OWNERS AND MANAGERS 
ASSOCIATION OF CHICAGO  

             

        
By:  Michael Munson, its attorney 

Michael Munson 
Law Office of Michael A. Munson 
123 North Wacker Drive, Suite 1800 
Chicago, Illinois  60606 
312/474/7872 – (direct)  
312/873/4154 – (fax) 
michael@michaelmunson.com 

Dated:  July 24, 2008  


