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M E M O R A N D U M________________________________________________ 

 

TO: The Commission 
 

FROM: Larry Jones, Administrative Law Judge 
 

DATE: June 13, 2008 
 

SUBJECT: Enbridge Pipelines (Illinois) L.L.C. 
 
 Application pursuant to Sections 8-503, 8-509 and 15-401 of 

the Public Utilities Act - the Common Carrier by Pipeline Law 
to Construct and Operate a Petroleum Pipeline and when 
necessary, to Take Private Property as Provided by the Law 
of Eminent Domain. 

 

RECOMMENDATION: Denial of the Petition for Interlocutory Review filed on behalf 
of Intervenors Pleasant Murphy and the Village of Downs on 
May 28, 2008. (The recommendation is to affirm a ruling 
which denied their request for issuance of a subpoena 
duces tecum that would have compelled a non-party, over its 
objections, to produce documents and other information.) 

 

 
Enbridge Pipelines (Illinois) L.L.C. (“Enbridge”) filed the above-referenced 

application, therein seeking entry of an order “authorizing it to construct, operate, and 
maintain approximately 170 miles of new 36-inch liquid petroleum pipeline from near 
Pontiac to Patoka . . . , as well as authorizing it when necessary for the construction of 
the pipeline to acquire private property in the manner provided for by the law of eminent 
domain.” 
 

There are numerous intervenors in the case. Hearings are set for July 8, July 9, 
and July 10, if needed. 

 
This memorandum involves a “Verified Application for Issuance of a Subpoena 

Duces Tecum” filed on behalf of Intervenors Pleasant Murphy and the Village of Downs 
(“Movants”). Movants therein requested that ExxonMobil Pipeline Company 
(“ExxonMobil”), who is not a party to this proceeding, be ordered to produce various 
records in response to a series of requests.  Among other things, Movants assert that 
the subpoena was sought in regard to the “Texas Access Pipeline” from Patoka, Illinois 
to the Texas Gulf Coast, a “joint venture” proposed by ExxonMobil and an Enbridge 
entity, and the relationship between that line and the one proposed in 07-0446. 
Movants also claim the requested items could be easily assembled and provided. 
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ExxonMobil, a non-party, objected to Movants’ request. ExxonMobil argued, 
among other things, that the requests were drawn broadly to include a huge amount of 
information; that identifying and producing it would be unduly burdensome; and that 
Movants make no specific request for information, but make a sweeping untargeted 
approach that would make compliance with the subpoena virtually impossible. 
(Objection at 1-2) ExxonMobil also argues that Movants have failed to show that the 
documents cannot reasonably be obtained from a party in the proceeding, Enbridge, as 
required by Commission rules, 83 Ill. Adm. Code 200.380. The subpoena application 
was denied, for the reasons stated in the ruling. 
 

On May 1, 2008, Movants filed a “Resubmittal of Verified Application for 
Issuance of a Subpoena Duces Tecum.”  Movants claim their further efforts indicate 
that the documents are unavailable from Enbridge. This assertion is disputed by non-
party ExxonMobil in its response, filed May 7, 2008, objecting to Movants’ request. 

 
Movants also claim the resubmitted request is reduced in scope. This assertion 

is disputed by ExxonMobil, which cites, as an example, the first of the series of requests 
-- that it be ordered to produce “all documents relating to, supporting, discussing or 
evidencing the announced Texas Access Pipeline . . . .’’  (Objection at 2) 

 
The resubmitted application was denied, for the reasons stated in the ruling. 

 
Thereafter, on May 28, 2008, Movants filed a petition for interlocutory review of 

the ruling(s) denying the subpoena request. On June 4, 2008 ExxonMobil filed a 
response opposing Movants’ request. A report was filed on June 11, 2008. 

 
It is my recommendation that the petition for interlocutory review be denied. The 

various requests are broadly drawn and would require the responder to identify and 
produce numerous documents, resulting in an undue burden on the responder who is 
not a party to the proceeding. 

 
Further, the issuance of a subpoena or subpoena duces tecum is a relatively 

infrequent discovery procedure in Commission proceedings, particularly on a non-party 
who objects to it. Here, as stated in the rulings, Movants have not shown that 
information about a joint venture involving an Enbridge entity is unavailable from 
Enbridge, and thus have failed to meet the prerequisite that the information “cannot 
reasonably be obtained through requests for information or other discovery” as 
contemplated in 83 Ill. Adm. Code 200.380. 

 
It is also noted that Movants and other Intervenors have been afforded many 

opportunities to conduct discovery, file testimony and otherwise participate in this 
proceeding.  Among other things, Movants were given leave to file direct testimony; 
supplemental direct testimony; rebuttal testimony on April 7, 2008 responding to 
Enbridge rebuttal and to Intervenor and Commission Staff direct; and, on May 7, 2008, 
supplemental rebuttal testimony. 
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