
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 
 
Enbridge Pipelines (Illinois) L.L.C.  : 
 :   07-0446    
Application pursuant to Sections 8-503, :     
8-509 and 15-401 of the Public Utilities  : 
Act – the Common Carrier by Pipeline : 
Law to Construct and Operate a  : 
Petroleum Pipeline and when necessary, : 
To Take Private Property as Provided by  : 
The Law of Eminent Domain. : 
 
 

MOTION TO ALTER THE PROCEDURAL SCHEDULE OR IN THE ALTERNATIVE, 
MOTION TO STRIKE 

 
 
 NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, pursuant to Section 200.190 of the Rules of Practice 

(83 Ill. Adm. Code 200.190) and based upon the rebuttal testimony filed by Intervenor 

Carlisle Kelly on June 17, 2008, requests that the procedural schedule in this docket be 

altered to allow for the development of a full and complete record on the issues raised 

in the late filed rebuttal testimony.  In the alternative, if the request to alter the 

procedural schedule is denied, Staff moves to strike the entire rebuttal testimony filed 

by Intervenor Kelly on June 17, 2008, or portions of the rebuttal testimony filed by 

Intervenor Kelly.  In support of this motion, Staff states as follows: 

 1. On August 16, 2007, Enbridge Pipelines (Illinois) L.L.C (“Enbridge” or 

“Applicant”) filed a petition for the issuance of a Certificate in Good Standing (“Petition”) 

pursuant to Section 15-401(a) of the Common Carrier by Pipeline Law (220 ILCS 5/15-

401(a)) and pursuant to Sections 8-503 (220 ILCS 5/8-503) and 8-509 (220 ILCS 5/8-
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509) of the Public Utilities Act (“PUA”) (220 ILCS 5 et seq.), the entry of an order 

authorizing it to construct, operate, and maintain approximately 170 miles of new 36-

inch liquid petroleum pipeline from near Pontiac to Patoka, as more fully described 

below, as well as authorizing it when necessary for the construction of the pipeline to 

acquire private property in the manner provided for by the law of eminent domain. 

 2. At a prehearing conference held on October 3, 2007, a schedule for the 

submission of Applicant’s direct testimony was set for October 5, 2007 by agreement of 

the parties.  Subsequently, on October 31, 2007, a status hearing was held to set the 

schedule for submission of Commission Staff and Intervenor direct testimony and 

Applicant’s rebuttal testimony.  

3. Pursuant to the Administrative Law Judge’s November 2, 2007 Ruling, the 

schedule for the submission of the Staff and Intervenors testimony and exhibits was set 

for December 21, 2007, and for Enbridge’s rebuttal testimony and exhibits on January 

18, 2008.    

4. Pursuant to the Administrative Law Judge’s December 14, 2007 Ruling, a 

schedule for the submission of the Staff and Intervenors testimony and exhibits was set 

for January 7, 2008.    

5. At a January 8, 2008 status hearing, Enbridge requested that the January 

18, 2008 date previously set for the submission of its rebuttal testimony and exhibits be 

extended to January 28, 2008.  None of the parties objected to this request.  Staff 

proposed a rebuttal testimony date during the week of March 31, 2008 for itself and 

Intervenors.  The participating Intervenors supported Staff’s proposal.    
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6. Pursuant to scheduling negotiations between the parties, the following 

schedule was proposed by the parties to the Administrative Law Judge and pursuant to 

the Administrative Law Judge’s January 22, 2008 Scheduling Ruling, the following 

schedule was adopted for this docket: 

Enbridge  Rebuttal     February 4, 2008 

Staff and Intervenor Rebuttal  April 4, 2008 

Enbridge Sur-rebuttal    April 21, 2008 

Evidentiary Hearing    April 30 – May 1, 2008 

 7. Due to a Petition for Leave to Intervene and testimony filed on behalf of 

the American Petroleum Institute (“API”), the Administrative Law Judge issued a ruling 

on April 16, 2008, whereby the schedule was modified to allow Intervenors and Staff an 

opportunity to file testimony responding to the API testimony on May 7, 2008.  The 

ruling also postponed the date of Enbridge’s surrebuttal testimony as well as the 

evidentiary hearing dates of April 30 and May 1, 2008.     

 8. Pursuant to the Administrative Law Judge’s May 1, 2008 Ruling, the date 

for the evidentiary hearing was rescheduled to July 8 and 9, 2008, and July 10, 2008 if 

needed.  The due date for the Enbridge surrebuttal testimony filing was set for May 21, 

2008.    

 9. The latest Administrative Law Judge’s Ruling of June 11, 2008 specifically 

provided that “In that regard, it is also noted that the opportunities afforded Movants 

and other Intervenors in this proceeding have included, among other things, leave to file 

direct testimony; supplemental direct testimony; rebuttal testimony on April 7, 2008 

responding to Enbridge rebuttal and to Intervenor and Commission Staff direct; and, on 

May 7, 2008, supplemental rebuttal testimony responding to API testimony.” 
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 10. There have been no further Administrative Law Judge’s Rulings which 

would allow Intervenors to file rebuttal testimony on June 17, 2008.  The June 17, 2008 

filing was in contravention of the schedule in place.  

 11. On January 7, 2008, Intervenor Kelly filed direct testimony and several 

exhibits in this proceeding.  On January 25, 2008, Intervenor Kelly filed supplemental 

direct testimony and several more exhibits.  On April 7, 2008, Intervenor Kelly filed 

rebuttal testimony and several exhibits.   

 12. On June 17, 2008, Intervenor Kelly filed additional rebuttal testimony and 

several exhibits.  To the extent that the rebuttal testimony of Intervenor Kelly provides 

information regarding Enbridge’s negotiations with landowners other than himself, it 

was incumbent upon the affected Intervenors to provide this information.  The 

information should properly have been provided within the procedural schedule, so as 

to allow the creation of a full and complete record on the issue.   

 13. It is unclear to Staff why Intervenor Kelly has taken it upon himself to 

provide testimony regarding matters within the direct knowledge of other Intervenors.  

Nor is Staff aware of whether the Intervenors referenced in Mr. Kelly’s testimony would 

agree with his characterizations of their experiences.  The Intervenors who have 

relevant information regarding their negotiations with Enbridge should have been the 

individuals who filed rebuttal testimony themselves to provide a firsthand account of 

what has happened.   

 14.   If the Commission believes a full and complete record is necessary on the 

issue of Enbridge’s negotiations with landowners, it would now be imperative to alter 

the procedural schedule to allow an additional time period to provide the Intervenors 
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actually involved in negotiations with Enbridge, another opportunity to file rebuttal 

testimony on their own behalf.  The schedule should be further altered to allow Staff, 

Intervenors, and the Applicant to respond to the issues raised in these rebuttal 

testimonies or those issues raised by Intervenor Kelly.   

  15. Staff proposes that the Intervenors be provided a three week period from 

the date of the ruling on this motion and that a status hearing be scheduled thereafter 

for further scheduling. 

 16. Alternatively, Intervenor Kelly’s June 17, 2008 rebuttal testimony is 

outside the schedule established by the Administrative Law Judge in this proceeding, is 

untimely, and prejudices Staff in its effort to present a full and complete record.    

 17. Intervenor Carlisle Kelly’s rebuttal testimony should be stricken in that it is 

specifically is commenting on the direct testimony filed on January 7, 2008 and rebuttal 

testimony filed on April 7, 2009 of Staff witness Mark Maple.  The very purpose of 

establishing the docket specific schedules and procedures is to facilitate the prompt 

and efficient resolution of the proceeding.  By allowing parties to respond out of 

sequence to previously filed testimony undermines the entire procedural schedule put in 

place by the Administrative Law Judge.  

 18. Staff objects to both the timing and content of Intervenor Kelly’s June 17, 

2008 rebuttal testimony.  To the extent Intervenor Kelly had information regarding 

Enbridge’s negotiations with landowners, it was necessary for him to provide the 

information as expeditiously as possible, so as to allow the timely creation of a full and 

complete record on the issue.   
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 19. Intervenor Kelly appears to fault Staff for a deficiency in the record; 

however, as he testifies, more than 300 people have intervened in this matter. (Carlisle 

Kelly Rebuttal Testimony, p. 4, lines 85-87)  Most of them are represented by counsel, 

as is Mr. Kelly.  It is inexplicable and alarming to Staff that testimony about the abuses 

which Mr. Kelly alleges was not provided until the eve of the hearing.  Staff made it 

clear in direct testimony that it was considering whether Enbridge made reasonable 

attempts to acquire the land as part of its analysis. (See Staff Ex. 1.0, pp. 16-19)  Yet, 

only one intervenor provided any testimony which would lead to concerns about 

Enbridge’s actions until Mr. Kelly’s June 17, 2008 filing.   

 20. Intervenor Carlisle Kelly failed to request leave of court to file the June 17, 

2008 rebuttal testimony or explain the delay in the filing of this testimony.  It is improper 

to file additional testimony outside of the procedural schedule absent permission of the 

Administrative Law Judge.    

 21. Further, Staff witnesses, the Applicant, and other Intervenors are denied 

the opportunity to respond in rebuttal testimony to this “rebuttal testimony” of Carlisle 

Kelly, and at this late date, do not have adequate opportunity to do so.  

  22. If Staff had been made aware of the information contained in the rebuttal 

testimony of Intervenor Kelly in a timelier fashion, Staff would have availed itself of the 

opportunity to send data requests to Enbridge and the Intervenors to evaluate and 

determine if there was any merit to the claims.  Without more time before the 

Evidentiary Hearing which is currently set for July 8, 2008, Staff has no opportunity to 

do a proper review.    
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 23. Staff requests that the rebuttal testimony of Carlisle Kelly and Exhibits 1A 

through 3 be stricken.  

 24. If the entire rebuttal testimony of Intervenor Kelly is not stricken, Staff 

requests that numerous portions of the rebuttal testimony of Intervenor Kelly should be 

stricken.  Several portions of Intervenor Kelly’s rebuttal testimony lack a proper 

foundation and are based upon hearsay evidence.  In one of many examples, Mr. Kelly 

refers to one of his neighbors, Mr. John Hunt. (Carlisle Kelly Rebuttal Testimony, p. 2-3, 

lines 43-48)  He then goes on to state that Mr. Hunt is in his seventies, owns property in 

DeWitt County, the pipeline proposal calls for the Enbridge pipeline to be buried very 

close to his house, which is located virtually within the construction easement.  These 

statements lack proper foundation.  Mr. Hunt, himself, is an Intervenor in this 

proceeding and had an opportunity to file his own testimony in this docket.  Further, Mr. 

Kelly goes on to testify about conversations between an Enbridge land agent and Mr. 

Hunt, i.e., that if Mr. Hunt did not agree to accept the Enbridge proposal he “will be up a 

creek and won’t get anywhere near what Enbridge is proposing” if they receive eminent 

domain authority.  (Carlisle Kelly Rebuttal Testimony, p. 3, lines 48-50)  Mr. Kelly 

testifies as to other landowners’ experiences with Enbridge and Enbridge’s land agents.  

The above illustrations are just a few examples of hearsay evidence that is improper 

and should be stricken.   

   

 WHEREFORE, for all the reasons set forth herein, Staff of the Illinois Commerce 

Commission respectfully requests: 
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A. The procedural schedule in this matter be altered to postpone the Evidentiary 

Hearing currently scheduled for July 8-10, 2008, allow a three week time 

period for any Intervenors who wish to file rebuttal testimony on the issue of 

negotiations with Enbridge to file their testimony, and then schedule a status 

hearing to determine the remaining schedule for responses to the rebuttal 

testimony; 

Or in the alternative,  

B. The Motion to Strike be granted:  

Or, 

C. The following items within the rebuttal testimony of Carlisle Kelly be stricken: 

 Carlisle Kelly Rebuttal Testimony, pp. 2-3, line 43 starting with 

“One”  through line 50; 

 Carlisle Kelly Rebuttal Testimony, p. 3, lines 53-56; 

 Carlisle Kelly Rebuttal Testimony, pp. 3-4, lines 65-73; 

 Carlisle Kelly Rebuttal Testimony, p.4, line 76 starting with “Vivian” 

through line 84; 

 Carlisle Kelly Rebuttal Testimony, p. 5, lines 100-101; and  

 Carlisle Kelly Rebuttal Testimony, p. 11, lines 241-247; 

D. That Intervenor Kelly be ordered to refile the affected testimony 

after it has been corrected to remove any affects from the stricken 

material; and  

  

 E. Such other and further relief, as this is equitable and appropriate. 
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       Respectfully submitted, 

         
     
       ________________________________ 
June 26, 2008     JAMES V. OLIVERO 
       JANIS E. VON QUALEN    

Counsel for the Staff of the  
       Illinois Commerce Commission 
 
JAMES V. OLIVERO  
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Office of General Counsel 
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Springfield, IL  62701 
Phone:  217-785-3402  
jvonqual@icc.illinois.gov 
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