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Citizens Utility Board, Citizens Action/Illinois and AARP -vs- 
Illinois Energy Savings Corp. d/b/a U.S. Energy Savings 
Corp. 
Complaint pursuant to 220 ILCS 5/19-110 or 19-115. 
 

 
ADMINISTRATIVE LAW JUDGE’S RULING 

 
PROCEDURAL BACKGROUND 

 
 On June 6, 2008, Illinois Energy Savings Corp., d/b/a U.S. Energy Savings Corp. 
(“US”) filed Respondent’s Motion For Extension of Time to Respond to Data Requests 
by ICC Staff and CUB/Citizen Action/AARP (“Motion”).  The Commission’s Staff filed a 
Response on June 11, 2008 and the Citizens Utility Board, Citizen Action/Illinois and the 
AARP (collectively, “Complainants”) filed a Response on June 12, 2008.  US filed a 
Reply on June 16, 2008.   
 

The Motion requests an extension of time until July 1, 2008 for providing answers 
to data requests (“DRs”) propounded to US by Staff and Complainants.  Staff served 
two sets of data requests on US on May 9, 2008.  Under subsection 200.410(b) of the 
Commission’s Rules of Practice (“ROP”)1, responses to DRs are due 28 days after they 
are served.  Accordingly, US’s responses to Staff’s DRs were due on June 6, 2008.  
Complainants served their DRs on US on May 13, 2008, with responses due, 
subsection 200.410(b), by June 10, 2008. 

 
In the Motion, US contends that it “requires additional time to complete the 

necessary data retrieval and review process” commensurate with the scope of Staff’s 
and Complainants’ DRs.  Motion, ¶ 6.  US notes that it is also currently preparing 
discovery responses in a state court action initiated against US by the Illinois Attorney 
General and in a pending federal class action lawsuit in the United States District Court.  
Id., ¶ 3.  US also emphasizes “the breadth of the allegations leveled against IESC and 
the sheer volume of the documentation that Complainants and staff seek.”  Reply at 3. 
US maintains that it has “not sought the requested extension for purposes of delaying 
these proceedings or causing prejudice to any other party.”  Id., at 3-4.    

 

                                            
1
 The Commission’s ROP appear at 83 Ill. Adm. Code 200 et seq.  For brevity’s sake, all citations to the 

ROP should be deemed to refer to that Part of the Illinois Administrative Code. 
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 Staff recommends denial of the Motion “unless and until [US] provides all 
available information immediately, an adequate explanation as to why the remaining 
information cannot be provided, and an estimate as to when additional information will 
become available and be provided.”  Staff Response at 7.  Complainants simply request 
that the Motion be denied. 
 
 US filed the Motion on the due date for its responses to Staff’s DRs2.  By filing 
then, US, in practical effect, both contravened the 28-day response requirement and 
assured itself additional time for preparation and service of its responses.  However, 
neither Staff nor Complainants request sanctions, such as those contemplated in ROP 
200.420.  Consequently, this ruling on the Motion will only address how much additional 
time, if any, will be allowed for US’s responses to the subject DRs.   
 

ANALYSIS & RULING 
 
 US has not objected to any of the subject DRs as burdensome, improper or 
unlikely to lead to evidence relevant to this proceeding3.  Instead, the essence of the 
Motion is that US either does not have, or does not wish to deploy, sufficient resources 
to respond to apparently unobjectionable DRs in the four-week time frame set forth in 
the Commission’s ROP (and expressly applied by the ALJ to all outstanding DRs during 
the May 21 status hearing, Tr. 24-25).   As such, the Motion is not supported by citation 
to -ules of law, but to broader principles of reasonableness and fairness.  Stated in 
practical terms, the Motion asserts that it is neither reasonable nor fair to expect US to 
answer any or all of the subject DRs in 28 days, particularly in view of other litigation 
involving US.   
 

Litigation inevitably imposes costs on its participants, and discovery is a 
significant cost causer.  Consequently - and assuming that litigants are acting in good 
faith - discovery management by the ALJ involves, among other things, balancing the 
impacts of business disruption and litigation costs on the responding party against the 
adverse effects on the discovery proponent of protracted dispute resolution (including 
the proponent’s own litigation costs) and delayed relief.  It is a virtual certainty that this 
balancing act will impose costs, inconveniences and frustrations that a litigant would 
rather not bear.  
 
 In this instance, US’s assertion regarding the mismatch between its resources 
and the scope of the pertinent DRs is very general and ignores the meaningful 
distinctions among the requests.  Many of the DRs apparently require no historical data 
retrieval or the compilation and manipulation of data from disparate sources4.   It is one 
thing to argue that a request for carefully synthesized historical data, presented in 

                                            
2
 According to the Commission’s E-Docket public file repository, the Motion was filed 20 minutes prior to 

the close of business on that date. 
3
 It is not clear, at this point, that US could properly pose such objections in the future.  US has had four 

weeks to, at the very least, assess the legal sufficiency of the subject DRs. 
4
 E.g., “What is the size of [US’s] sales force?” and “How does [US] determine where salespersons will 

market?”  Staff DRs CSD 1.03 & 1.08. 
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categories that US does not typically aggregate5, necessitates extraordinary effort over 
a period greater than four weeks.  It is another to make the same claim with regard to a 
request for documents that support a specific affirmative defense (a defense that US 
would presumably not have interposed without first marshaling its own supporting 
evidence, documentary or otherwise)6.  With respect to the DRs that seek only recitation 
of business practices, submission of pre-existing documents, identification of supporting 
evidence or retrieval of data without substantial manipulation (collectively summarized 
for this Ruling as “data retrieval DRs”), it is not credible that a certificated enterprise 
serving “tens of thousands” of natural gas customers, Reply at 3, is incapable of 
furnishing responses in four weeks.   
 

Moreover, as both Staff and Complainants stress, US’s general assertions do not 
explain why US is unable to answer any DRs, even partially, within the 28-day time 
frame.   During the May 21, 2008 status hearing in this docket, US did aver that it would 
provide some responses during that period7.  US acknowledges this in the Motion:  
“[c]ounsel indicated that it would tender all available information responsive to the 
outstanding data requests by the June 6 and June 10 deadlines.”  Motion at 2.  Even 
assuming solely for the sake of argument that US’s resources are generally stretched 
by current litigation, it is highly unlikely that no information “responsive to the 
outstanding [DRs]” would be “available” during the 28-day interval which the 
Commission customarily allots for responses.   
 
 Further, US’s involvement in contemporaneous litigation in state and federal 
courts does not necessarily provide support for the Motion.  Insofar as there is “similar 
discovery” in those judicial proceedings, Motion ¶ 3, and insofar as the state court 
matter is a “similar suit of similar scale,” Reply at 3, US is presumably gathering and 
preparing much of the same data and material requested here.  While each litigation 
certainly has its own procedural requirements and exigencies, it nonetheless follows 
that US personnel are mining much of the same data, retrieving many of the same 
documents and drafting comparable descriptive narratives in more than one case.   
 
 On the other side of the scale, Staff and Complainants each contend that 
delayed discovery responses will either imperil the schedule established for this case or, 
if the schedule remains intact, hamper their litigation preparations.  Both assert that they 
anticipate propounding additional discovery, based on US’s responses to the discovery 
already served.  Staff Response at 6; Complainants’ Response at 2.  These assertions 
raise significant concerns because the various proceedings purportedly straining US’s 
resources are likely to continue alongside this case.  Absent reasonable enforcement of 
the Commission’s discovery rules, any relief or resolution ultimately afforded by this 
proceeding may be long in coming. 
 

                                            
5
 E.g., Staff DR CSD 201 (concerning the number of new customers obtained in each of several years, for 

whom English was not the “primary language”). 
6
 E.g., Complainants’ DR 1.14 (seeking documents supporting US’s latches defense). 

7
 “We expect to be able to propound some responses to their data requests within the 28-day period by 

June 6
th
.”  Tr. 22.  
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 Accordingly, with respect to the data retrieval DRs, US has not met the burden of 
persuasion attendant to its Motion.  Its general assertions are insufficient to justify 
additional time for presenting this information.  US must take whatever steps are 
necessary within its organization, and within the organization of its attorneys in this 
proceeding, to respond to the following DRs within the 28-day interval (as modified by 
this Ruling): 
 

Staff DRs CSD 1.01 through 1.06, 1.08 through 1.11, 1.12, 
2.17 through 2.19, 2.23 through 2.34 and 2.36; 

 
Complainants’s DRs 1.1 through 1.9, 1.12 through 1.15 and 
1.18. 

 
Although the Motion is denied with respect to the foregoing DRs, it would not be 

practical to require immediate service of responses by US.  Therefore, responses to the 
foregoing DRs must be served upon their proponents by the close of business on the 
second business day after this Ruling is served upon US (presumably, responses will 
therefore be due on June 23, 2008).  To be clear, this Ruling does not retroactively 
excuse US’s failure to answer the foregoing data requests in accordance with the 28-
day interval.  It is simply not possible to enforce the four-week requirement after the four 
weeks have passed.   
 

With regard to those DRs that apparently require a greater degree of historical 
data analysis, aggregation and manipulation (collectively summarized for this Ruling as 
“data manipulation DRs”), US’s general assertions are sufficient to warrant a one-time 
extension of time for responses.  Accordingly, the Motion is granted as to the DRs not 
enumerated above.  US should not infer from this Ruling, however, that additional time, 
after July 1, will also be granted, or that it will be allotted more than four weeks to 
answer any subsequent data manipulation DRs propounded by other parties.  To the 
contrary, US should deploy the additional resources needed to meet the four-week 
requirement. 

 
It remains the ALJ’s intention to conduct and conclude this proceeding 

expeditiously, without compromising fairness for any litigant.  All parties should keep in 
mind that the date for commencing evidentiary hearings remains unchanged by this 
Ruling, and that any party’s allotted time for preparing for those hearings can be 
shortened if that party has acted unreasonably with respect to discovery.   
 
 In sum, the Motion is granted in part and denied in part, as described above. 
 
David Gilbert 
Administrative Law Judge 


