
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Commonwealth Edison Company 
 
Proposed general increase in 
electric rates (tariffs filed October 
17, 2007) 

 : 
: 
: 
: 
: 

 

Docket No. 07-0566 

 

 

 

SUMMARY OF POSITION OF THE  

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 

______________________________ 

 

 

 

 

 

 MICHAEL R. BOROVIK 
JOHN C. FEELEY 
CARMEN L. FOSCO 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
Phone:  (312) 793-2877 
Fax:  (312) 793-1556 
mborovik@icc.illinois.gov 
jfeeley@icc.illinois.gov 
cfosco@icc.illinois.gov 
 

 
June 18, 2008 

Counsel for the Staff of the  
Illinois Commerce Commission 

 

mailto:mborovik@icc.illinois.gov
mailto:jfeeley@icc.illinois.gov
mailto:cfosco@icc.illinois.gov


Table of Contents 
 

Page 
 
I.  INTRODUCTION / STATEMENT OF THE CASE ................................................... 1 
II.  OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY ................ 2 

A.  Total Revenue Requirement and Base Rate Revenue Increase .......................... 2 
IV.  RATE BASE ........................................................................................................... 2 

B.  Uncontested Issues .............................................................................................. 2 
1.  Plant ................................................................................................................ 2 

a.  Major Capital Additions (Schedule F-4 Projects) ....................................... 2 
b.  Capitalized Incentive Compensation Not Allowed in 2005 Rate 

Case .......................................................................................................... 2 
d.  Merger Costs ............................................................................................. 3 
e.  Contested Staff-Proposed Adjustments That Are Uncontested If the 

Set of Resolutions Reflected in the Stipulation Is Approved ...................... 3 
3.  Materials and Supplies .................................................................................. 11 

C.  Contested Issues ................................................................................................ 11 
1.  Plant .............................................................................................................. 11 

a.  Pro Forma Capital Additions .................................................................... 11 
i.  Propriety of Additions ......................................................................... 11 

b.  Underground Cable and Services ............................................................ 12 
e.  Depreciable Life of Post-2006 Project ..................................................... 27 

2.  Accumulated Provisions for Depreciation and Amortization .......................... 28 
V.  OPERATING EXPENSES .................................................................................... 30 

B.  Uncontested Issues ............................................................................................ 30 
1.  Storm Expenses ............................................................................................ 30 
2.  Rate Case Expenses .................................................................................... 30 

a.  Rate Case Expenses of the Instant Case ................................................ 30 
b.  Original Cost Audit Legal Expenses ........................................................ 30 

3.  Advertising .................................................................................................... 31 
4.  Charitable Contributions ................................................................................ 31 
5.  Lobbying........................................................................................................ 31 
6.  “Non-recurring” Expenses (AT&T Lease) ...................................................... 31 

 



C.  Contested Issues ................................................................................................ 32 
1.  Incentive Compensation Cost and Expenses ................................................ 32 

a.  AIP ........................................................................................................... 33 
i.  Financial Goal .................................................................................... 33 
ii.  Total Cost Goal .................................................................................. 35 

b.  LTIP ......................................................................................................... 36 
3.  Merger Expenses .......................................................................................... 38 
4.  Administrative and General (A&G) Expenses ............................................... 39 

a.  Exelon Way Severance Amortization ....................................................... 39 
b.  Accounts 920-923 .................................................................................... 39 
c.  Rate Case Expenses ............................................................................... 40 

ii.  2005 Rate Case Expenses in the 2006 Test Year .............................. 40 
VI.  RATE OF RETURN .............................................................................................. 44 

A.  Capital Structure (Uncontested) ......................................................................... 44 
B.  Cost of Long-Term Debt (Uncontested) .............................................................. 44 
C.  Cost of Common Equity ...................................................................................... 44 
D.  Overall Cost of Capital (Derivative) .................................................................... 55 
E.  Effects of Riders SMP and SEA ......................................................................... 55 

VII.  NEW RIDERS ....................................................................................................... 56 
A.  Overview ............................................................................................................ 56 
B.  Rider SMP .......................................................................................................... 57 

1.  Introduction and Summary of Position .......................................................... 57 
2.  Rider SMP Should Not Be Approved At This Time ....................................... 58 

a.  ComEd’s Support for Rider SMP ............................................................. 62 
b.  Establishing Investment Is Prudently Incurred and Used and Useful ....... 64 
c.  Comments On Intervenor Positions ......................................................... 66 

i.  Single-Issue Ratemaking .................................................................... 66 
ii.  Retroactive Ratemaking and Test Year Rules .................................... 72 

3.  The Alternative Proposed by CNE and Staff’s Proposed Conditions ............ 72 
a.  Scheduling Issues .................................................................................... 77 

4.  Conclusion .................................................................................................... 78 
C.  Rider SEA ........................................................................................................... 78 

VIII.  COST OF SERVICE AND ALLOCATION ISSUES ............................................... 93 

ii 



iii 

E.  Interclass Allocation Issues ................................................................................ 93 
1.  Across-the-board increase ............................................................................ 93 
2.  Other Rate Moderation/Mitigation Proposals ................................................. 96 

F.  Supply vs. Delivery Services Allocation Issues ................................................... 97 
IX.  RATE DESIGN ..................................................................................................... 98 

D.  Existing Riders .................................................................................................... 98 
1.  Rider ACT ..................................................................................................... 98 
3.  Rider ML ........................................................................................................ 98 
4.  Rider MSPS7 ................................................................................................ 98 

E.  Distribution Loss Factors .................................................................................... 99 
XI.  OTHER ................................................................................................................. 99 

A.  Annual Reporting on Changes in Accounting Policy (Uncontested) ................... 99 
B.  Reporting on Affiliate Interest Transactions (Uncontested) .............................. 100 
C.  Reporting of Pass-Through Transactions (Uncontested) .................................. 100 
D.  Future Depreciation Studies (Uncontested) ...................................................... 100 

XII.  CONCLUSION .................................................................................................... 100 
 
 



STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
 
Commonwealth Edison Company 
 
Proposed general increase in 
electric rates (tariffs filed October 
17, 2007) 

 : 
: 
: 
: 
: 

 

Docket No. 07-0566 

 
 
 

SUMMARY OF POSITION OF THE  
 

STAFF OF THE ILLINOIS COMMERCE COMMISSION 
 
 
 Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

pursuant to the January 17, 2008 Administrative Law Judge Ruling Establishing Case 

Management Plan and Schedule and the June 4, 2008 Notice of Administrative Law 

Judges’ Ruling, respectfully submits its Summary of Position in the above-captioned 

matter regarding the filing by Commonwealth Edison Company (“ComEd” or the 

“Company”) for a proposed general increase in electric rates. 

 

I. INTRODUCTION / STATEMENT OF THE CASE 

 The following witnesses submitted testimony on behalf of the Staff of the Illinois 
Commerce Commission (“Staff”):  Dianna Hathhorn (ICC Staff Exhibit 1.0; ICC Staff 
Exhibit 10.0; ICC Staff Exhibit 14.0); Thomas L. Griffin (ICC Staff Exhibit 2.0 Corrected; 
ICC Staff Exhibit 15.0 Corrected); Mike Ostrander (ICC Staff Exhibit 3.0; ICC Staff 
Exhibit 16.0); Michael McNally (ICC Staff Exhibit 4.0 Corrected; ICC Staff Exhibit 17.0); 
Mike Luth (ICC Staff Exhibit 6.0 (adopted by Peter Lazare); ICC Staff Exhibit 
11.0(adopted by Peter Lazare); Peter Lazare (ICC Staff Exhibit 5.0; ICC Staff Exhibit 
18.0); Qin Liu (ICC Staff Exhibit 7.0); Ronald Linkenback (ICC Staff Exhibit 8.0; ICC 
Staff Exhibit 12.0); Eric P. Schlaf (ICC Staff Exhibit 9.0; ICC Staff Exhibit 20.0; ICC Staff 
Exhibit 20.1); and Harold L. Stoller (ICC Staff Exhibit 13.0; ICC Staff Exhibit 21.0). 
 
 During the course of the proceeding, Staff proposed various adjustments and 
changes to the Company’s October 17, 2007 request.  The Company accepted certain 

 



of Staff’s modifications and Staff withdrew others.  A summary of Staff’s final 
recommendations to the Commission in this proceeding was attached to Staff’s Initial 
Brief as Appendix A.  Also attached as part of Appendix A was Staff’s revised Revenue 
Requirement 
 
 Staff states that ComEd seeks to justify its proposed $314.5 million rate increase 
as “a significant and essential step towards restoring ComEd’s financial health”. ComEd 
IB, p. 1. Staff observes that ratepayers had no control over the decisions that led to the 
Company’s current financial predicament regarding its below investment grade rating, 
and that it was ComEd that decided to divest generation and transform itself into a 
transmission and distribution utility. Staff submits that it is not the Commission’s job to 
rescue the Company from the consequences of its management decisions by 
increasing the burden faced by ratepayers. Instead, Staff submits that ComEd should 
only be allowed recovery for those costs it has demonstrated are just and reasonable. 
 
II. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY 

A. Total Revenue Requirement and Base Rate Revenue Increase  

 Staff recommends revenues of $2,078,545,000 as reflected on page 1, line 5, 
column (i) of Appendix A to Staff’s Initial Brief,.  This is an increase of $262,042,000, or 
14.43%, to ComEd’s pro forma present revenues of $1,816,503,000.   
 
IV. RATE BASE 

B. Uncontested Issues 

1. Plant 

a. Major Capital Additions (Schedule F-4 Projects) 

 Staff does not oppose ComEd’s proposed rate base additions associated with 
the five major capital projects listed in ComEd’s Schedule F-4 or the next ten largest 
major capital projects.  To evaluate the rate base additions related to these projects, 
Staff witness Linkenback stated he reviewed ComEd’s internal review procedure and 
associated project reports, reports to management, and ComEd’s consultant reports.  
Based on that review, Staff witness Linkenback did not oppose ComEd’s proposed rate 
base additions. ICC Staff Exhibit 8.0 at 22-24. 
 

b. Capitalized Incentive Compensation Not Allowed in 2005 
Rate Case 

 Staff witness Dianna Hathhorn proposed an adjustment to decrease the 
Company’s rate base and operating expenses to disallow incentive compensation costs 
capitalized but disallowed in Docket No. 05-0597.  ICC Staff Exhibit 1.0, Schedule 1.7, 
p. 5.  Subject to its appeal of the Commission’s order in Docket No. 05-0597, ComEd 
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did not contest this component of Staff’s incentive compensation adjustment in its 
rebuttal testimony.  ComEd Ex. 25.0 Corrected at 44: 930-933. 
 

d. Merger Costs 

 Staff witness Dianna Hathhorn proposed an adjustment to decrease the 
Company’s rate base to disallow capitalized costs related to the defunct merger of 
Exelon Corporation (“Exelon”) with Public Service Enterprise Group.  ICC Staff Exhibit 
1.0 at 22-23 and Schedule 1.8.  ComEd did not contest this component of Staff’s 
merger costs adjustment in its rebuttal testimony, subject to its correction to disallow 
only jurisdictional costs.  ComEd Ex. 25.0 at 55-56: 1149-1155.  Staff agreed with this 
correction.   
 

e. Contested Staff-Proposed Adjustments That Are 
Uncontested If the Set of Resolutions Reflected in the 
Stipulation Is Approved 

 Staff and ComEd entered into the record a “Stipulation Concerning Incorporation 
Of Certain Adjustments From The Original Cost Audit And Resolution Of Certain 
Revenue Requirement And Other Issues” (“Stipulation”) dated April 10, 2008. Staff-
ComEd Joint Ex. No. 1.  The Stipulation pertains to certain adjustments that Staff 
witness Thomas L. Griffin proposed in his Direct Testimony (Staff Exhibit 2.0 
Corrected),  and also incorporates in this case certain additional rate base reductions 
based on recommendations contained in the Delivery System Original Cost Audit 
Report (“Audit Report”) issued by the Alliance Consulting Group (“ACG”) dated 
December 21, 2007. Staff asserts that the proposed set of issue resolutions reflected in 
the Stipulation is a reasonable resolution of those issues for purposes of this case, 
results in adjustments that are beneficial to rate payers, and is supported by the record 
in this proceeding. 
 
 With respect to the Original Cost Audit (“OCA”) the Stipulation adopts certain 
adjustments proposed in the Audit Report that result in a reduction to plant in service 
totaling $116.635 million.  A reduction to plant in service in the amount of $35.746 
million is reflected on Staff Schedule 15.1.  The remaining $80.889 million is reflected in 
ComEd’s original filing in this rate case.  
 
 Staff explains that the $35.746 million reduction to plant in service consists of 
three items.  The first item is a reduction to plant in service of $23.046 million (less 
accumulated depreciation and accumulated deferred income taxes) attributable to 
accounting for the costs of internal software alleged to be inconsistent with AICPA 
Statement of Position (“SOP”) 98-1.  ACG identified $23.046 million of costs that it 
asserts were improperly capitalized rather than expensed under SOP 98-1.  While not 
agreeing that it has improperly capitalized these costs, ComEd has agreed in the 
Stipulation to reduce its plant in service to reflect this adjustment.  Staff witness Griffin 
testified that the $23.046 million proposed reduction of plant in service related to 
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capitalizing certain costs that ACG asserts should have been expensed under SOP 98-
1 is reasonable.  ICC Staff Exhibit 15.0 Corrected at 4:62-72. 
 
 The second item is a reduction to plant in service of $10 million for other 
accounting policy changes or documentation issues identified by ACG but not 
attributable to any specific issue.  Staff explains that ACG identified documentation that 
it contended was missing or inadequate with respect to certain items, as well as various 
accounting changes that it contended were not adequately supported.  While not 
agreeing with ACG’s assertions, ComEd has agreed to reduce its plant in service by 
$10 million in this case for other accounting policy changes or documentation issues 
identified by ACG but not attributable to any specific issue.  AStaff witness Griffin 
testified that the proposed $10 million reduction of plant in service for other accounting 
policy changes or documentation issues identified by ACG but not attributable to any 
specific issue is reasonable.  Id. at 4:73-5:84. 
 
 The third item is a reduction of plant in service by $2.7 million related to the 
retroactive application by ComEd of AR-15 as to meters and transformers for the year 
2003.  FERC approved ComEd’s request for the adoption of AR-15 principles relating to 
meters and transformers in July of 2003, and ACG asserted that this accounting change 
should have been implemented as of July 2003 rather than January 2003.  While not 
agreeing with ACG’s assertions as to when this change should have become effective, 
ComEd has agreed to reduce its plant in service by $2.7 million related to the asserted 
retroactive application by ComEd of AR-15 as to meters and transformers for the year 
2003.  Staff witness Griffin testified that the proposed $2.7 million reduction of plant in 
service related to the asserted retroactive application by ComEd of AR-15 as to meters 
and transformers for the year 2003 is reasonable.  Id. at 5:85-97. 
 
 Staff also explains that there are four adjustments that were proposed by Mr. 
Griffin in his Direct Testimony (ICC Staff Exhibit 2.0 Corrected) that were contested but 
were withdrawn by Mr. Griffin in his Rebuttal Testimony subject to acceptance of the 
proposed set of issue resolutions set forth in the Stipulation.   
 
 The first adjustment to be withdrawn, Adjustments to Software Developed or 
Obtained for Internal Use, removed the impact of ComEd reducing the threshold for 
capitalization of certain software from $10,000,000 to $100,000. ICC Staff Exhibit 2.0 
Corrected at 8:163-11:215, Schedule 2.3.  ComEd has agreed to provide to the 
Manager of the Commission’s Accounting Department notice of ComEd’s intent to 
change its capitalization policy where such change is expected to result in an annual 
change in amounts capitalized of at least $10 million.  The provision of this notice by 
ComEd will not constitute approval of, consent to, or waiver of challenges or objections 
to such changes by Staff.  ComEd has also agreed to enter into discussions with Staff 
with the goal of explaining to Staff its current capitalization policy with respect to internal 
software, departmental overheads and the Property Unit Catalog (including, with 
respect to the Property Unit Catalog, time in the field).  Staff witness Griffin testified that 
this proposal is reasonable. ICC Staff Exhibit 15.0 Corrected at 9:155-10:188. 
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 The second proposed adjustment to be withdrawn, Adjustments to Departmental 
Overheads, removed the impact of including contract labor costs in the base for loading 
department overheads. ICC Staff Exhibit 2.0 Corrected at 11:216-12:242, Schedule 2.4. 
Although ComEd has not provided evidence that the same level of supervision is 
needed when using contractor labor as when using internal labor, Staff states it is 
reasonable to assume that some supervision by ComEd is needed with respect to 
contractor labor in a manner similar to its supervision of internal labor.  ICC Staff Exhibit 
15.0 Corrected at 10:189-204.  Therefore, for purposes of this case, Staff finds it 
reasonable to withdraw this adjustment.  Staff notes that ComEd has agreed to conduct 
a study of its policy of including contractor labor costs in the base for loading of 
departmental overheads and provide a report regarding the results of such study to the 
Manager of the Accounting Department within 90 days of a final order in this docket. 
Depending on the result of that study, Staff or any other party in a subsequent rate case 
could raise the issue if appropriate. Id. at 10:192-204. 
 
 The third adjustment to be withdrawn, Adjustments to Stores Clearing Account, 
reversed ComEd’s accounting entry to clear the stores clearing account to zero at 
December 31, 2006. ICC Staff Exhibit 2.0 Corrected at 13:244-265.  Mr. Griffin originally 
testified that the stores clear account should not be set to zero because there are some 
stores clearing costs associated with the Materials and Supplies inventory included in 
rate base.  Id.  In their rebuttal testimony ComEd witnesses Kathryn M. Houtsma and 
Stacie M. Frank pointed out that prior to ComEd’s change in its accounting policy the 
Commission allowed rate base treatment by including the stores balance at year end in 
the rate base as part of materials and supplies inventory.  Mr. Griffin therefore agreed 
that some rate base treatment should be allowed and found it reasonable to withdraw 
his proposed adjustment.  Mr. Griffin also noted that this change in accounting policy 
can be reviewed in the future if appropriate. ICC Staff Exhibit 15.0 Corrected at 11:208-
215. 
 
 The fourth adjustment to be withdrawn, Changes to the Property Unit Catalog, 
reversed the capitalization of certain costs that would not have been capitalized but for 
changes ComEd made to its property unit catalog in 2002. ICC Staff Exhibit 2.0 
Corrected at 14:266-15:298. ComEd has agreed to meet with Staff to explain its current 
capitalization policy with respect to the property unit catalog.  In Staff’s opinion, this 
policy needs to be based on reasons other than consistency with affiliates.  Staff states 
that these meetings will provide an appropriate and productive forum for Staff to assess 
the basis for the current property unit catalog.  If there is any adjustment required, it can 
be done on a going forward basis.  Staff witness Mr. Griffin testified that this proposal is 
reasonable. ICC Staff Exhibit 15.0 Corrected at 11:219-225. 
 
 For all the reasons stated above, Staff asserts that it is reasonable and in the 
best interest of rate payers that the adjustments made by Mr. Griffin in his direct 
testimony and calculated on his Schedules 2.3, 2.4, 2.5, and 2.6 be withdrawn if the set 
of issue resolutions reflected in the Stipulation are accepted by the Commission.   
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Staff disagrees with the argument that it would be unlawful for the Commission to adopt 
the proposed set of issue resolutions set forth in the Stipulation because it believes 
those resolutions are fully supported by the evidence in this proceeding and should be 
adopted on the merits.  Further, Staff submits that the Stipulation has been 
misinterpreted or mischaracterized with respect to those matters for which it merely 
calls for Staff to withdraw certain of its proposals.   
 
 Staff notes that the Illinois Administrative Procedures Act provides that “[u]nless 
precluded by law, disposition may be made of any contested case by stipulation, agreed 
settlement, consent order, or default.”  5 ILCS 100/10-25.  Staff acknowledges that in 
Business and Professional People for the Public Interest v. Illinois Commerce Comm’n, 
136 Ill.2d 192 (1989) (“BPI I”) the Illinois Supreme Court held that “[i]n order for the 
Commission to dispose of a case by settlement, however, all of the parties and 
intervenors must agree to the settlement.”  Id. at 209 (citations omitted).  Staff states, 
however, that the Illinois Supreme Court in BPI I also recognized that proposals which 
do not have unanimous support among the parties may nevertheless be adopted on the 
merits if the Commission finds such proposals are “supported by substantial evidence” 
and “would establish just and reasonable rates.”  Id. at 216-217. 
 
 Staff submits that the Stipulation acknowledges this legal standard in stating that 
“ComEd and Staff have each concluded that the resolution of issue addressed in this 
Stipulation is fully supported by facts and evidence submitted, and is just and 
reasonable under the circumstances.” Staff-ComEd Joint Ex. 1, p. 3.  According to Staff 
those parties opposed to the Stipulation acknowledge this legal standard, but argue that 
the evidence in the record does not support the proposed set of issue resolutions set 
forth in the Stipulation.  See e.g., AG IB, pp. 3-5; CUB IB, pp. 3, 5. Staff submits that all 
of the adjustments addressed in the Stipulation are supported by evidence in the record 
and should be adopted on the merits. 
 
 First, Staff witness Griffin testified that the $171.755 million downward 
adjustment to rate base (less accumulated depreciation and accumulated deferred 
income taxes) related to third quarter 2008 pro forma additions (Staff-ComEd Joint Ex. 
1, p. 3 (Section II, par. 5, 1st bullet)), was reasonable for the following reasons: (1) he 
considered additional ComEd responses to data requests which indicated that capacity 
expansion projects which composed some of the pro forma additions are summer 
critical and must be closed by June 1, 2008; the projects are required to be closed by 
specific times by a government entity; the capacity expansion projects are considered 
short term CWIP that do not accrue AFUDC and the projects have contracts with 
completion dates and costs; (2) ComEd witness Donnelly testified that $114.1 million of 
distribution projects had already been placed into service as of February 29, 2008 and 
many of the remaining projects are summer critical (i.e., projects to be constructed and 
in service by June 1 prior to the hottest part of the summer when ComEd’s system 
usually hits its peak (ComEd Ex. 21.0 (Corrected), 24:513-516); and (3) ComEd’s 
agreement that the extent to which actual pro forma additions actually placed into 
service during the first two quarters of 2008 (on a combined basis) are less than the 
projected pro forma additions for the first two quarters of 2008 ($540.40 million) then 
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plant in service would be reduced by an additional amount equal to the difference 
between actual and projected. Staff Ex. 15.0 Corrected, 6:117-7:143. 
 
 Second, with respect to Staff withdrawing its proposal to adjust plant in service 
and accumulated depreciation balances to the actual amounts known at December 31, 
2007 (ICC Staff Exhibit 2.0 Corrected, 8:151-162 and Schedule 2.2; Staff-ComEd Joint 
Ex. 1, p. 4 (Section II, par. 5, 2nd bullet)), Staff witness Griffin testified that because 
ComEd was no longer proposing pro forma additions which resulted in a comprehensive 
restatement of plant balances, the adjustment was no longer necessary. ICC Staff 
Exhibit 15.0 Corrected, 8:155-9:171 Staff states that its withdrawal of its proposed 
adjustment to accumulated depreciation is also supported by legal considerations.  Staff 
observes that the Commission has recently rejected on multiple occasions proposals to 
adjust accumulated depreciation for depreciation of test year rate base assets during 
the pro forma adjustment period.  Specifically, Staff points to the statements in our 
rulings indicating that such proposals “take[ ] one part of the rate base and move[ ] it 
one additional year into the future … [so as to] inappropriately bring the test year into 
the future for accumulated depreciation.”  Commonwealth Edison Co., ICC Docket No. 
05-0597, (Final Order, July 26, 2006), at 15.   
 
 Staff’s asserts that original adjustment was distinguishable from these prior 
rulings because Staff viewed ComEd’s original pro forma adjustment proposal to 
constitute a comprehensive restatement of its plant balances.  Staff’s position is that 
where a utility’s pro forma adjustments constitute a comprehensive restatement of its 
plant balances, it is appropriate and necessary to update all plant balances – including 
accumulated depreciation.  Staff states that ComEd’s agreement to revise its proposed 
pro forma adjustments changed the facts such that Staff no longer believed it could or 
should argue that ComEd was engaging in a comprehensive restatement of its plant 
balances in a manner that distinguished the instant case from the Commission’s recent 
rulings on this issue.  As a result, Staff views its original position  as essentially moot, 
and does not seek consideration of that argument if the Commission accepts the 
proposed resolution of the pro forma adjustment issue set forth in the Stipulation.  For 
these reasons, Staff submits that its withdrawal of its proposed adjustment to 
accumulated depreciation is fully supported by the record.   
 
 Staff also asserts that certain parties also appear to read more into the 
Stipulation than in fact exists with respect to the withdrawal of Staff’s accumulated 
depreciation adjustment.  See e.g., AG IB, pp. 3-5; ComEd IB, p. 33, fn. 22.  Staff does 
not dispute that Stipulation contains a paragraph that makes acceptance of each agreed 
resolution contingent upon acceptance of all agreed resolutions.  Staff-ComEd Joint Ex. 
1, p. 4 (Section III, par. 1).  However, with respect to accumulated depreciation, Staff 
observes that it and ComEd merely agreed that Staff would withdraw its proposed 
adjustment. Staff-ComEd Joint Ex. 1, p. 4 (Section II, par. 5, 2nd bullet).  Staff notes that 
neither it nor ComEd stipulated to the rejection of any other party’s proposal on 
accumulated depreciation, or to a specific accumulated depreciation amount.  Staff 
states that while it may be that the AG’s proposed accumulated depreciation adjustment 
will be rejected by the Commission given the Commission’s recent rulings on this issue 
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as discussed above, Staff did not lock the Commission into rejecting the AG’s position 
as a condition of accepting the proposed set of issue resolutions set forth in the 
Stipulation.  To the extent that the AG argues that the Commission must reject and 
cannot approve the Stipulation’s proposed set of issue resolutions because of the AG’s 
position on accumulated depreciation, Staff submits the AG is in error.  Staff argues that 
the Stipulation does not impact the Commission’s ability to decide the accumulated 
depreciation proposals by other parties on the merits.  Similarly, Staff disagrees with 
language in ComEd’s Initial Brief to the extent it can be read to assert that the 
Stipulation requires rejection of other parties’ accumulated depreciation proposals.  
ComEd IB, p. 33, fn. 22.  As explained above, Staff submits that the exclusion of third 
quarter pro forma adjustments is conditioned upon Staff withdrawing its proposed 
depreciation reserve adjustment, but it is not conditioned upon a rejection of other 
parties’ depreciation reserve adjustments or a particular overall accumulated 
depreciation amount. 
 
 Third, with respect to Mr. Griffin’s withdrawal of the accounting adjustments 
related to: (1) changes in ComEd’s property Unit Catalog; (2) capitalization thresholds 
for software developed or obtained for internal use; (3) inclusion of contract labor in the 
base for loading of departmental overheads and (4) stores clearing account (Staff-
ComEd Joint Ex. 1, p. 4 (Section II, par. 5, 3rd bullet), Staff points out that Staff witness 
Griffin provided testimony as to why those adjustments were being withdrawn as 
previously discussed.  In addition, Staff witness Griffin provided rebuttal testimony 
withdrawing his proposal to allocate common plant for combination substations 
according to the proportion of distribution facilities and transmission facilities at such 
substations.  Mr. Griffin explained that ratepayers would not be harmed given that his 
proposal simply involved a shifting of costs between distribution rates and transmission 
rates. ICC Staff Exhibit 15.0 Corrected, p. 12. 
 
 Fourth, with respect to the recovery of costs related to the original cost audit 
(“OCA”), ComEd agreed to Staff’s proposal set forth in Staff’s direct testimony (ICC 
Staff Exhibit 2.0, Schedule 2.1) to reduce those expenses by $265 thousand to $516 
thousand. Staff-ComEd Joint Ex. 1, p. 6 (Section II, par. 11). 
 
 Fifth, with respect to the recovery of rate case expense for the current docket, 
ComEd agreed to Staff’s proposal set forth in its rebuttal testimony (ICC Staff Exhibit 
15.0 Corrected, pp. 12-13) that rate case expense be set at $10,500,000 in total with a 
three year amortization period resulting in an annual amount of $3.5 million. Staff-
ComEd Joint Ex. 1, p. 6 (Section II, par. 12). 
 
 Sixth, with respect to ComEd’s voluntary agreement to reduce rate base by an 
additional $35.746 million as a result of adjustments proposed in or related to the 
Original Cost Audit (“OCA”) (Staff-ComEd Joint Ex. 1, pp. 1-2 (Section I, par. 4)), Staff 
states that the AG appears to suggest that this $35.746 million reduction to rate base 
cannot be adopted by the Commission because the OCA Report is not in the record 
evidence of this proceeding.  AG IB, p. 4.  Staff questions why the AG would oppose 
such a rate base reduction which clearly benefits ratepayers.  Staff observes that 
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absent the Stipulation any rate base reduction which resulted from the OCA would not 
have been reflected in this proceeding, given that (i) the Interim Order in Docket No. 05-
0597 provided that “… no later than 30 days after such time as the Commission’s order 
in the Audit Approval Docket is final, ComEd shall reflect the changes, if any, required 
by the Commission on its books and records [and] [n]othing shall preclude recognition 
of such changes in any subsequent case or proceeding before this Commission” 
(Commonwealth Edison Co., ICC Docket No. 05-0597, (Interim Order, April 5, 2006), at 
2-3 (emphasis added)) and (ii) the Audit Approval Docket (Docket No. 08-0312) was 
initiated on May 13, 2008, which was subsequent to the date the record in this 
proceeding was marked heard and taken.   
 
 In addition, Staff contends that the AG’s assertion that no record evidence exists 
to support this adjustment is wrong and ignores Staff witness Griffin’s rebuttal testimony 
on this issue.  As discussed above, Mr. Griffin testified as to the three specific items 
which are included in the $35.746 million adjustment and how those components 
related to the OCA findings of Alliance Consulting Group, the entity retained by the 
Commission to conduct the OCA.  Staff submits that Mr. Griffin’s testimony provides 
sufficient evidentiary basis to support this adjustment, particularly in light of the fact that 
the adjustment benefits ratepayers and ComEd does not object to the adjustment as 
part of the Stipulation. 
 
 Staff states that to the extent that parties are arguing that the approval of the 
resolutions set forth in the Stipulation would somehow pre-determine the outcome of the 
Audit Approval Docket, they have misread or misinterpreted the Stipulation.  With 
respect to the Audit Approval Docket the Stipulation merely provides  
 that Staff “will not advocate that any conclusions or recommendations identified in the 
OCA Report should be adopted or ordered by the Commission in the Audit Docket or 
that any adjustments identified in the Audit Report should be made except as set forth in 
this Stipulation.”  Staff-ComEd Joint Ex. 1, pp. 2-3 (Section I, par. 6).  Staff asserts that 
this language in no way precludes the Commission from considering or ruling on other 
parties’ positions or arguments in the Audit Approval Docket or elsewhere. 
 
 According to Staff, its testimony in this proceeding on these adjustments provide 
substantial record evidence for the Commission to approve the proposed set of issue 
resolutions contained in the Stipulation between Staff and ComEd.  In addition, Staff 
notes that ComEd has offered evidence on these issues as well.  Therefore, Staff 
concludes, the arguments calling for rejection of the resolutions proposed in the 
Stipulation should be denied. 
 
 In addition to the agreements concerning the above-described revenue 
requirement adjustments, Staff notes that there are certain non-monetary conditions 
also agreed to between Staff and ComEd as set forth in the Stipulation.  Staff-ComEd 
Joint Ex. 1, pp. 4-5 (Section II, par. 5, 4th and 5th bullets) and p. 6 (Section II, par. 10).  
These conditions are commitments made by ComEd to provide notice of certain actions 
and perform a study, which commitments are requested to be incorporated in the 
Commission’s final order in this proceeding.  Those commitments, are as follows: 
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1. “ComEd shall provide to the Manager of the Accounting 

Department at the Commission notice of ComEd’s intent to change 
its (A) capitalization policy where such change is expected to result 
in an annual change in amounts capitalized of at least $10 million 
or (B) Property Unit Catalog where such change is expected to 
result in an annual change in amounts capitalized of at least $1 
million, not less than 21 days prior to the date on which the change 
is implemented.  By so agreeing, ComEd does not concede that it 
is obligated to provide any such notice outside of its agreement to 
do so in this Stipulation.  The provision of this notice by ComEd as 
set forth herein shall not constitute approval of, consent to, or 
waiver of challenges or objections to such changes by Staff.”  Staff-
ComEd Joint Ex. 1, p. 4 (Section II, par. 5, 4th bullet).  This 
particular adjustment is addressed in the outline in Section XI.A. 

 
2. “ComEd shall conduct a study of its policy of including contractor 

labor costs in the base for loading of departmental overheads and 
shall provide a report regarding the results of such study to the 
Manager of the Accounting Department within 90 days of a final 
order in Docket No. 07-0566.” Staff-ComEd Joint Ex. 1, p. 4 
(Section II, par. 5, 5th  bullet). 

 
3. “ComEd agrees to enter into discussions with Staff with the goal of 

explaining to Staff its current capitalization policy with respect to 
internal software, departmental overheads and the Property Unit 
Catalog (including, with respect to the Property Unit Catalog, time 
in the field).”  Staff-ComEd Joint Ex. 1, p. 6 (II, par. 10) 

 
 Finally, Staff notes, there are two recommendations which ComEd has indicated 
it will not oppose in the Audit approval docket.  The recommendations are: 
 

1. ComEd shall "[r]eview and revise procedures and processes 
relating to the filing and storage of documents supporting the 
recording of transactions in the Plant Accounts and Reserves for 
Depreciation to enable prompt and efficient retrieval in connection 
with internal studies and for compliance with requests for 
information by regulatory agencies and their employees and 
agents.  (Refers to Chapter V Conclusion No. 5)". Staff-ComEd 
Joint Ex. 1, p. 2 (I, par. 5, 1st bullet) 

 
2. ComEd shall “[r]eview and revise procedures and processes 

relating to the accounting for retirements so that the Company can 
clearly demonstrate that all retirements and related salvage credits 
are properly recorded in a timely manner. (Refers to Chapter V 
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Conclusion No. 2)”. Staff-ComEd Joint Ex. 1, p. 2 (I, par. 5, 2nd 
bullet)  

 
 Staff submits that since these agreements relate to conditions ComEd has 
agreed to accept and not oppose in the Audit Approval Docket, and do not have a 
specific dollar impact on rate base or the revenue requirement in this docket, those 
agreements need not be addressed further in this case but rather should be addressed 
in the Audit approval docket.  Staff believes these conditions are beneficial to 
ratepayers, and states that it does not expect the AG, CUB or any other intervenor to 
oppose these conditions in the Audit Approval Docket.  Nevertheless, Staff notes that in 
the event that the AG, CUB or any other party opposes these conditions in the Audit 
Approval Docket, the Commission does not bind itself to accept these conditions by 
accepting the proposed set of issue resolutions contained in the Stipulation.  
 

3. Materials and Supplies 

 Staff witness Ostrander proposed an adjustment to reduce the Company’s test 
year Materials & Supplies inventory balance based on an average of the most recent 
thirteen months of balances provided by the Company.  The Company accepted Staff’s 
adjustment. ComEd Ex. 40.0 Corrected, p. 21.   
 

C. Contested Issues 

1. Plant 

a. Pro Forma Capital Additions 

i. Propriety of Additions 

 In his Direct Testimony Staff witness Thomas L. Griffin proposed the elimination 
of ComEd’s pro forma plant additions for the first three quarters of 2008 because the 
pro forma additions were not appropriate under the Commissions’ test year rules for a 
historical test year which require the pro forma additions to be “reasonably certain to 
occur” and “determinable”. 83 Ill. Adm. Code 287.40.  As part of the Stipulation, Staff 
and ComEd jointly proposed to reduce the proposed pro forma additions by 
$171,755,000.  The Stipulation also provides that ComEd will file a late-filed exhibit or 
compliance filing showing actual and projected pro forma additions for the six months 
ended June 30, 2008.  If the actual pro forma additions for that period are less than 
projected, the rate base will be reduced accordingly.  Staff views this adjustment as 
reflecting a reasonable amount for those pro forma plant additions that will be known 
and measurable under the Commission’s test year rules for historical test years (83 Ill. 
Adm, Code 287.20 and 83 Ill. Adm. Code 287.40). 
 
 Staff believes that this adjustment is reasonable for three reasons: 
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 First, Mr. Griffin indicated that he would consider additional information provided 
after the filing of his direct testimony (ICC Staff Exhibit 2.0 Corrected at 8:148-150) 
which he has done. Mr. Griffin considered ComEd’s response to Staff Data Request 
TLG 4.03, which indicated that Capacity Expansion projects are summer critical and 
must be closed by June 1, 2008.  These projects are facility location projects which are 
required to be closed by specific times by a government entity.  The response also 
indicated that the Capacity Expansion projects are considered short term CWIP that do 
not accrue AFUDC and that these projects have contracts with completion dates and 
costs. ICC Staff Exhibit 15.0 Corrected at 6:119-7:126. 
 
 Second, the rebuttal testimony of Mr. Terence R. Donnelly stated that $114.1 
million of distribution projects had already been placed into service as of February 29, 
2008, and that many of the remaining projects are summer critical. Id. at 7:127:130. 
 
 Third, ComEd agreed, as reflected in the Stipulation, that to the extent that actual 
pro forma capital additions actually placed in service during the first two quarters of 
2008 (on a combined basis) are less than projected pro forma capital additions for the 
first two quarters of 2008 of $540.40 million (on a combined basis), then plant in service 
shall be reduced by an additional amount equal to the difference between those figures.  
This agreement is to be implemented by a late filed exhibit or compliance filing, and 
assures that ComEd will not include in rate base more than its actual pro forma capital 
additions placed in service as of June 30, 2008.  Mr. Griffin indicated in his Direct 
Testimony that investments that have actually been made for projects actually in service 
satisfy the known and measurable standard. Id. at 7:131-143. 
 
 Staff presents the effect on Plant in Service, Accumulated Depreciation, Accrued 
Income Taxes and Depreciation Expense of the adjustment to Plant in Service on Staff 
Exhibit 15.2.  Staff further states that should the Commission not accept the proposed 
set of issue resolutions set forth in the Stipulation, then the Commission should only 
include the pro forma additions shown in ComEd’s late filed exhibit or a compliance 
filing which will show the amount of pro forma additions to plant in service closed to the 
books at June 30, 2008. 
 

b. Underground Cable and Services 

 Staff’s proposed adjustments for 2005 and 2006 plant additions associated with 
underground lines and services. Staff asserts the adjustments are necessary because 
ComEd thoroughly failed to provide reasonable evidence justifying the levels of its 
proposed additions. Staff further asserts that proposed adjustments are reasonable 
because they are based upon the most rational assumptions concerning the trajectory 
of costs for underground lines and services given the available evidence in this 
proceeding. Specifically, Staff proposes adjustments of $74.69 million for underground 
lines and $36.26 million for services, or a combined $110.95 million for these two sets of 
costs. ICC Staff Exhibit 5.0 at 24:543-547. 
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 ComEd proposes in this case to include in rate base a total of $482 million in 
plant additions for underground lines over the years 2005 and 2006. It also seeks 
recovery for $127 million in plant additions for services over those same years. ICC 
Staff Exhibit 5.0, Schedule 5.1.1  
 
 ComEd witness Williams presents the principal arguments for the proposed 
additions. He argues that the costs of plant equipment have escalated in recent years. 
ComEd Exhibit 4.0 at 36:711-712. In support, Mr. Williams provides cost data for certain 
materials associated with distribution assets for the years 2002-2006. According to Mr. 
Williams’ data, costs for substation transformers and overhead conductor costs both 
increased by 110% between the years 2002-2006. He also finds that costs for 
underground cable and poles have increased by 60% and 30%, respectively, over this 
time period. So, for example, Mr. Williams identifies an increase in ComEd’s material 
cost for underground cable from $1,650 to $2,600 per mile from 2002 to 2006. ComEd 
Exhibit 4.0 at 14:262; 36-37:717-719. This amounts to an increase of $950, or 
approximately 60%, per mile over this period. ICC Staff Exhibit 5.0 at 16:353-354. 
 
 It is Staff’s position that the evidence provided by ComEd witness Mr. Williams 
does not constitute meaningful support for the Company’s proposed rate base 
additions. The material costs he cites represent only a small fraction of the requested 
2005 and 2006 plant additions for underground lines and services. For example, the 
average total cost for underground line plants additions per mile is $207,159 (ICC Staff 
Exhibit 5.0, Schedule 5.2, p. 2 of 2), so Mr. Williams’ testimony asserting an increase in 
ComEd’s material cost for underground cable from $1,650 to $2,600 per mile explains 
only a fraction (i.e. 1.2 percent) of the total cost per mile ($2,600/$207,159 equals 
approximately 1.2%). 
 
 According to Staff, the problem with the Company’s analysis is that Mr. Williams 
fails to support the balance of these costs, that is, the other 98.8% of the total per unit 
cost. For example, the Company identifies a variety of other materials costs for 
underground lines, including manholes, concrete, ventilation equipment, sump pumps, 
temporary installations for the permanent installation of conduit, permits, municipal 
inspections, insulated, submarine and lead cables (i.e. – secondaries), circuit breakers, 
insulators, tie wires and clamps associated with the racking of cables, lightning 
arresters, railroad or highway crossing guards, splices, switches, tree trimming, permits 
and other line devices. ComEd Ex. 22.0 Corrected at 4:70-74. However, ComEd 
provides no data on the costs of these other materials. Tr. 737:2-738:6. Thus, the role of 
these additional items in shaping plant additions for underground lines cannot be 
determined. 
 

                                            
1 Total plant additions for underground lines for 2005 and 2006 equals the sum of Account 366, 
Underground Conduit and Account 367, Underground Conductors and Devices for 2005 and 
2006 as shown on Schedule 5.1.  Total plant additions for services for 2005 and 2006 equals 
the sum of Account 369, Services for 2005 and 2006 as shown on Schedule 5.1. 
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 Accoridng to Staff, not only does Mr. Williams’ analysis lack data on the cost of 
individual materials, but he fails to provide materials costs as a whole for underground 
lines and services. Mr. Williams does not know, for example, the amount of materials 
cost associated with the proposed 2005 plant additions for Account 366, Underground 
Conduit and Account 367, Underground Conductors and Devices. Tr. 734:8-13. Mr. 
Williams also has not provided for the record a breakdown of services costs between 
material and labor. Tr. 740:9-18.  
 
 Also, according to Staff, ComEd also does not provide evidence supporting 
increases in the share of plant additions represented by non-materials costs. The 
Company indicates that non-materials costs consist of two components. One 
component is “Other Direct Costs” which includes items such as labor, contracting, 
engineering, departmental overheads, and other costs directly associated with projects, 
and the other component is “Other costs” which includes allowance for funds used 
during construction (“AFUDC”), administrative and general overhead costs, pension and 
benefits, taxes and other indirect costs. None of these costs is provided for the record. 
ICC Staff Exhibit 5.0 at 19-20:421-442.  When asked specifically about the component 
of plant additions represented by capitalized labor costs, Mr. Williams acknowledged for 
the Company that they “don't break out specifically the labor costs itself.” Tr. 738:18-19. 
 
 It is Staff’s position that the lack of information on these non-materials costs 
makes it difficult if not impossible for the Commission to understand their contribution to 
the overall increase in plant additions for underground lines and services from 2000-
2004 to 2005-2006. The Company failed to explain whether these costs have increased 
and, if so, to what extent. This lack of evidentiary support prevents an examination of 
how these non-materials costs contribute to the overall increase in plant additions over 
this time period. Thus, according to Staff the Company has failed to fully substantiate 
the increases in these accounts. ICC Staff Exhibit 5.0 at 20:444-450. 
 
 Staff pointed out that ComEd’s failure to support its proposed plant additions for 
underground lines and services undermines key arguments presented in Mr. Williams’ 
testimony, such as the following explanation he provides for costs: 
 

Q. Have ComEd’s costs to install new underground lines and new 
services been increasing? 

 
A. Yes, they have. 
 
Q. Why is that? 
 
A. The increased cost is partly due to the higher cost of materials, and 

partly due to the higher cost of labor.  
 
ComEd Ex. 22.0 (2nd Corrected) at 4:78-82.  As previously noted, Mr. Williams has not 
presented overall costs associated with either materials or labor means for the record. 
Thus, the basis for his conclusion is unclear. 
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 Staff also contends that this lack of support also undermines Mr. William’s 
conclusion concerning the Company’s rate base that, “[w]ith respect to each of the 
assets that are already in service, the cost at which ComEd acquired and installed the 
asset was reasonable and prudent.” ComEd Exhibit 4.0 at 39:757-758. Staff also 
asserts that the lack of record evidence concerning the two essential components of 
materials and labor costs makes this conclusory statement unsupported as well. 
 
 It is also Staff’s position that the evidence that is available fails to support the 
Company’s proposed additions for both underground lines and services. Staff has found 
that costs for both of these rate base components are significantly higher on a per-unit 
basis in 2005 and 2006 than in previous years. Furthermore, the magnitude of this 
increase is not supported by the evidence in this case. 
 
 Staff’s conclusion concerning per-unit costs is based on comparing the miles of 
underground primary conductors installed over the years 2000 – 2006 with the amount 
of ComEd’s plant additions associated with underground conduit, conductors and 
devices for each of those years. This comparison shows that the per-mile cost for the 
installation of underground lines has risen significantly over this period from an average 
per-mile cost of $164,642 for the years 2000-2004 to $245,170 for 2005-2006. This 
amounts to an increase of $80,528, or 48.9% over the averages for these two time 
periods. ICC Staff Exhibit 5.0 at 15-16:343-347. 
 
 Staff similarly derived per-unit costs for services by comparing the number of 
services installed each year from 2000 – 2006 with the amount of ComEd’s plant 
additions for services over that same period. That analysis shows that the per-unit cost 
of those plant additions has risen significantly, from an average of $552 for the years 
2000-2004 to $1,014 for 2005-2006. This amounts to an increase of $462, or 83.8%, for 
the unit cost between these two time periods. ICC Staff Exhibit 5.0, 17:385-389. 
 
 Staff asserts that ComEd’s failure to meet its burden of proof and establish the 
reasonableness of these substantial increases would be reason enough to deny 
recovery of these costs, Staff also engaged in further analysis to gauge the 
reasonableness of these costs. Given ComEd’s substantial increases in unit costs that 
Staff finds unsupported, Staff determined, based upon its analysis of the best available 
evidence, that ComEd’s proposed plant additions pertaining to underground lines and 
services for the years 2005 and 2006 should be adjusted downward. The first step in 
developing this adjustment was to determine an appropriate level of 2005 and 2006 
plant additions based on reasonable assumptions concerning the trajectory of materials 
and non-materials costs. Then, the difference between this level of plant additions and 
ComEd’s proposed levels provided the basis for Staff’s adjustment. 
 
 Staff employed a multi-step process to adjust the Company’s proposed rate base 
for both underground lines and services. Staff sought to determine a reasonable 
increase in unit costs from a base period, 2000-2004, to the years for which ComEd 
proposed additions, 2005-2006. ICC Staff Exhibit 5.0 at 21:472-477. 

15 



 
 The first step of the process was to divide per-unit plant additions for 2000-2004 
into two categories, materials and non-materials costs. The only evidence provided on 
this cost breakdown reveals that materials costs account for $310,770,132, or 27.6%, of 
$1,124,596,303 in total distribution plant additions for 2005 and 2006 combined. This 
means that non-materials costs account for the remaining 72.4% of distribution plant 
additions. Therefore, Staff assumed that 27.6% of the unit costs for both underground 
lines and services were materials costs and 72.4% were for other costs. ICC Staff 
Exhibit 5.0, 22:491-502. 
 
 Staff’s next step entailed applying realistic increases supported by the record in 
this case to both materials and non-materials costs from the midpoint of 2000-2004 to 
the midpoint of 2005-2006 to develop unit costs for underground lines and services in 
this latter period. The per-unit materials and non-materials costs derived in this manner 
were compared to the average per-unit plant additions for 2005-2006 proposed by 
ComEd. Then, the difference on a per-unit basis was multiplied by the number of units 
to determine an overall adjustment for each item. ICC Staff Exhibit 5.0 at 22:482-489. 
 
 Staff’s adjustment gave ComEd the benefit of the doubt and assumes that all 
materials associated with underground lines have increased by the same percentage as 
the 60% increase in underground line costs cited by Mr. Williams. ComEd Exhibit 4.0 at 
36:717. For services, Staff found a 79.8% increase in materials costs for services to be 
appropriate. This 79.8% figure was derived as follows. Service lines can be installed 
both above and below ground. Thus, services costs are influenced by cost increases 
related to both overhead and underground lines. Company witness Williams indicates 
that the cost of overhead lines has grown by 110% from 2002-2006 and that the cost of 
underground lines has grown by 60% over this period. ComEd Exhibit 4.0 at 37:718 and 
36:717. Staff weighted the two growth figures by the number of miles of overhead and 
underground lines added by the Company since 2004, as presented in Mr. Williams’ 
testimony. According to Mr. Williams, the Company added 3,246 miles of overhead 
conductors and 4,967 miles of underground cables since 2004. ComEd Exhibit 4.0 at 
45:871-872. Assuming overhead lines increased by 110% and underground lines by 
60% produces a weighted average increase of 79.8%. See ICC Staff Exhibit 5.0, 
Schedule 5.2, p. 2 of 2. This figure provides a reasonable proxy for the increase in 
materials costs related to services. (ICC Staff Exhibit 5.0 at 23-24:504-527) 
 
 For non-materials costs, Staff applied an average increase of 3.5% per year. This 
figure reflects the average 3.5% wage increase that ComEd employees have received 
over the years 2004-2006. ComEd Exhibit 7.1, Schedule C-2.1. It should be noted, 
however, that this figure could overstate the increase in non-materials costs because it 
does not factor in productivity growth which would reduce the labor time necessary for 
installing underground lines and services. ICC Staff Exhibit 5.0 at 24:529-538. 
 
 These assumptions were used to calculate adjustments for underground lines 
and services in Schedule 5.02 of ICC Staff Exhibit 5.0. The adjustments reduce 2005 
and 2006 rate base additions for underground lines and services by $74.69 million and 
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$36.26 million, respectively, or $110.95 million collectively. The proposed adjustment 
also includes related adjustments to proposed levels of accumulated depreciation, 
depreciation expense and deferred income taxes. ICC Staff Exhibit 5.0 at 24:540-547. 
 
 It is Staff’s position that its proposed adjustments are reasonable given ComEd’s 
failure to provide sufficient evidence, as explained above, to justify the increases in 
costs related to the 2005 and 2006 levels of plant additions for underground lines and 
services. 
 
 Staff also states that despite Mr. Williams’ claim to the contrary, Staff does, in 
fact, question whether the amounts in ComEd’s proposed plant additions “were actually 
spent”. A key deficiency in ComEd’s numbers is that it cannot provide the amount of 
capitalized labor hours for either 2005 or 2006 plant additions. ComEd states it “does 
not maintain records of capitalized labor hours to categories called services, meters, 
substations, substations transformers, primary distribution transformers and overhead 
and underground conductors.” See ICC Staff Exhibit 18.0 at 2:43-48. 
 
 Staff explains that this omission means there is no way to independently assess 
whether the labor costs incorporated into the Company’s plant additions were actually 
incurred; therefore, the overall accuracy of the proposed 2005 and 2006 plant additions 
cannot be independently verified. ICC Staff Exhibit 18.0 at 3:51-56. If ComEd cannot 
verify its own numbers, then Staff posits it cannot argue that a downward adjustment to 
that unsupported number is unreasonable. Nevertheless, this is what the Company 
argues. 
 
 Staff also contends that Mr. Williams is also wrong to claim there is a lack of 
evidence that the Company overspent on plant. The evidence provided by Staff in 
support of its proposed adjustments, in fact, supports that conclusion.  Staff Exhibit 5.0 
at 14-25:308-559. 
 
 Staff also contests Mr. Williams’ claim that the per-mile cost of underground lines 
underlying Staff’s adjustment is “erroneously” labeled as an “average” because it does 
not specifically account for the costs of other underground line components, such as 
“conduit, manholes, concrete, ventilation equipment, sump pumps, temporary 
installations for the permanent installation of conduit, permits, municipal inspections, 
and other things” for FERC Account 366 and “insulated, submarine, and lead cables 
(that is, secondary lines) circuit breakers, insulators, tie wires and clamps associated 
with the racking of cables, lightning arrestors, railroad or highway crossing guards, 
splices, switches, tree trimming, permits, and other lines devices” for FERC account 
367. Staff responds that the reason it has not considered these costs is because they 
have not been provided by ComEd. As previously noted, ComEd provides no data on 
the costs of these other materials. Tr. 737:2-738:6. Staff developed its adjustment 
based on the Company’s best available evidence. If Mr. Williams has concerns with that 
evidence, then Staff argues he should have taken steps to make the record more 
complete. Staff also responds that it is unfair and unreasonable – as well as irrelevant -- 
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to criticize Staff’s adjustment based on the paucity of the evidence ComEd has put on 
the record . 
 
 Staff similarly rejects Mr. Williams’ contention that the analysis underlying Staff’s 
adjustment is flawed because it does not explicitly consider cost components such as 
“brackets, cable and wire, conduit, insulators, municipal inspection, pavement cutting 
and replacement, permits, protection of street openings, service switching, etc.” ComEd 
Ex. 22.0 (2nd Corrected) at 6:107-110.   
In Staff’s view, Mr. Williams criticizes Staff for not providing information that the 
Company itself failed to present in support of its proposed plant additions for services. 
Staff contends sought to develop the most reasonable adjustment given the level of 
information provided. ComEd for its part provides a paucity of information concerning 
services costs. The lack of information raises questions about the reasonableness of 
ComEd’s proposed additions rather than Staff’s adjustment to those additions. 
 
 Staff asserts that Mr. Williams’ assertions that Staff’s calculation of the unit costs 
per-service is “not a good metric” and that ComEd’s approach more appropriately 
“tracks the number of dollars invested in service lines, not the number of service lines 
themselves” is problematic at best. Staff states that it is difficult if not impossible to 
assess the reasonableness of services costs in a vacuum and that it is useful to know 
the quantity of assets associated with particular costs. If the number of services is not 
provided, then the quantity or amount of assets cannot be examined alongside the 
spending for those assets. Without a count of the number of services, it is difficult to 
determine whether the dollar amounts spent on services are, in fact, reasonable. ICC 
Staff Exhibit 18.0 at 8-9:186-192. 
 
 Staff states that Mr. Williams’ contention that unit costs for services are not 
important because the Company focuses on “providing service to new customers, not 
the ‘service line’ itself” and may include other costs only further confuses matters. 
ComEd Ex. 22.0 (2nd Corrected), 7:124-129. The problem, according to Staff, is that the 
Company must seek specific plant additions for service costs as presented in its 
revenue requirement based upon the ICC’s Uniform System of Accounts for Electric 
Utilities, 83 Ill. Adm. Code 415, (“USOA”), rather than on its focus on providing services 
to new customers based on its “data book”. (Discussed below)  
 
 Staff also tales issue with Mr. Williams’ attempt to counter the unit costs 
developed by Staff with an alternative set of cost data that purports to show that plant 
costs have not increased unreasonably. ComEd Ex. 22.0 (2nd Corrected) at 5:87-101. 
For underground lines, he presented what he terms a “real” dollar per mile figure that 
was derived from ComEd’s annual Distribution System Data Book. According to Mr. 
Williams’ data, the cost of underground lines has increased at approximately half the 
rate Staff calculated between 2000-2004 and 2005-2006; 22.6% for underground cable 
in duct and 25.2% for direct buried underground cable. ComEd Ex. 22.0 (2nd Corrected) 
at 5:87-101. 
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 Staff states there are fundamental problems with Mr. Williams’ argument. He has 
failed to establish the relevance of the unit costs from ComEd’s distribution data book 
for evaluating plant additions over the years 2000-2006. He does not explain why these 
costs provide any insights into the reasonableness of the plant additions ComEd 
proposes in this docket.  In contrast, Staff observes  that Mr. Lazare analyzed ComEd’s 
costs by the USOA accounts which directly correspond to the Company’s proposed 
revenue request and rates.  Staff concludes that ComEd has not established why the 
Commission should ignore ComEd’s data in ICC mandated accounts for data in a “data 
book” for which there is no regulatory standard and which ComEd has not connected to 
its accounting records. 
 
 Staff also established during cross examination that the figures Mr. Williams 
presents for the “real costs” of underground lines “are average cumulative numbers, not 
numbers representative of additions each year”. Tr. 758:8-759:11. Furthermore, Mr. 
Williams agreed that to examine the “new or additional cost” associated with the unit 
costs from ComEd’s distribution data book, it is necessary to take the difference in the 
cumulative figures he presents divided by the miles of additional cable. Furthermore, 
Mr. Williams agreed that this would produce a unit cost of $359,000 per mile of 
additional cable, which is far higher than the $105,022 cumulative average mile 
presented in his rebuttal testimony. Tr. 760:4-762:5. 
 
 Staff contends that this discussion demonstrates is that Mr. Williams used an 
irrelevant set of costs in his rebuttal testimony in seeking to undermine the unit costs 
underlying Staff’s proposed adjustment. Looking at cumulative costs from one year to 
the next is fundamentally different from examining yearly plant additions. Thus, Staff 
asserts, Mr. Williams’ conclusions concerning cumulative costs have no meaning for the 
unit costs underlying Staff’s proposed adjustment for underground lines. ICC Staff 
Exhibit 18.0 at 6-7:142-149.  
 
 Staff also rejects Mr. Williams arguments regarding average services costs. Mr. 
Williams performs an analysis that finds the unit costs for residential services increases 
steadily while commercial costs fluctuate depending on individual circumstances. 
ComEd Ex. 22.0 (2nd Corrected) at 7-8:139-146.  Staff submits that Mr. Williams has 
failed to establish the relevance of this analysis in evaluating plant additions for 
services. The dollar amounts Mr. Williams presents for 2005 and 2006 once again do 
not correspond to the proposed plant additions for those years, so the meaning of his 
conclusions for the discussion of services costs is unclear. ICC Staff Exhibit 18.0 at 
9:200-204. 
 
 Staff indicates that it takes a more reasonable approach to analyzing the 
trajectory of plant additions costs for underground lines and services. While Staff seeks 
to examine the plant additions for both underground lines and services that ComEd 
actually incurs, Mr. Williams presents an alternative “typical” set of costs based on 
different data than presented in ComEd’s revenue requirement. Staff contends that Mr. 
Williams fails to demonstrate that these “typical” costs bear any relationship to the 
actual costs ComEd incurs. Consequently, the conclusions he reaches concerning 
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these typical costs are irrelevant to determining the reasonableness of the plant 
additions for underground lines and services that ComEd proposes in this case. 
 
Staff asserts that the Company’s argument that Staff “has no evidence that any of these 
costs were imprudently incurred or unreasonable in amount” (ComEd IB, pp. 20-21) 
demonstrates that the Company seeks to ignore its burden of proof to establish the 
reasonableness of its costs and instead place the onus on Staff to prove the 
unreasonableness of those costs. Staff states it has clearly documented the Company’s 
failure to support these investments. Nevertheless, in the Company’s view, it is Staff’s 
burden to prove that these unsupported numbers are unreasonable and should be 
removed from the Company’s rate base. Staff urges the Commission to send a strong 
signal that ComEd must clearly demonstrate why already burdened ratepayers should 
be asked to pay higher rates for electric service. 
 
 Staff also asserts that ComEd’s legal assertions are faulty.  The Illinois Supreme 
Court held in People ex rel. Hartigan v. Illinois Commerce Comm’n, 117 Ill. 2d 120, 131-
136 (1987) (“Hartigan I”) that it is not Staff’s or Intervenor’s burden to proof the 
unreasonableness of a utility's costs in the first instance; rather it is the utility’s burden to 
proof the reasonableness of its costs.  Hartigan I involved a direct appeal from a circuit 
court order reversing a Commission order finding certain costs for Unit 1 of ComEd's 
nuclear power plant near Byron, Illinois (“Byron 1”) to be reasonable.  Id. at 128-130.  
The circuit court had also “ruled that the Commission had improperly placed the burden 
of proof with the intervenors to show that Edison's costs were unreasonable, rather than 
requiring Edison to prove that the costs were reasonable.”  Id. at 129.  The Illinois 
Supreme Court affirmed the circuit court’s ruling, rejecting the “approach of excluding 
costs from the rate base only if they were proved to be unreasonable” and specifically 
holding that “[r]equiring intervenors to establish unreasonableness is therefore no 
substitute for requiring proof of reasonableness.”  Id. at 135-136. 
 
 Staff states that while Hartigan I focused and relied upon the burden of 
establishing the reasonableness of generating plant costs under what was then Section 
30.1 of the Public Utilities Act (now Section 9-213), the Supreme Court’s ruling was also 
based on its general reading of the Public Utilities Act and applies to costs other than 
generating plant.  Specifically, after finding that the audit required by Section 30.1 
replaced the presumption of reasonableness, the court found that the presumption of 
prudence was also invalid under the comprehensive scheme for regulation under the 
Public Utilities Act: 
 

 Furthermore, under the comprehensive scheme set out in the 
Public Utilities Act, the Commission is to be an active participant.  The 
Commission is not merely an arbitrator between a utility seeking a rate 
increase and any parties who happen to oppose it.  Rather, the 
Commission is an investigator and regulator of the utilities, and under 
section 30.1 it may not rely on intervening parties to contest a rate 
increase or to challenge the evidence offered by the utility. 
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 Nothing in the Public Utilities Act requires any party other than the 
Commission and the utility seeking a rate increase to participate in a 
ratemaking proceeding.  Thus, any participation by persons or groups 
opposing an increase is voluntary and purely fortuitous.  It is possible that 
no person or entity will seek to intervene when a rate increase is sought; 
in other cases, those who intervene may lack the financial resources or 
the incentive to launch a vigorous challenge to all aspects of the increase.  
(See Calvert Cliffs' Coordinating Committee, Inc. v. Atomic Energy Com. 
(D.C. Cir. 1971), 449 F.2d 1109, 1118.) Requiring intervenors to establish 
unreasonableness is therefore no substitute for requiring proof of 
reasonableness. The difference is significant.  In the case before us, in 
determining the reasonableness of the costs associated with the 
construction of Byron 1, it is apparent that in many instances the 
Commission relied on the now impermissible practice that costs are 
presumed to be reasonable once the utility has established the amount. 
 
 Because the Commission relied on the presumption of 
reasonableness, rather than an affirmative showing of reasonableness 
through the audit performed by ADL and specific evidence of 
reasonableness, the cause must be remanded to the Commission.   

 
Id. at 135-136. 
 
 Staff also advises the Commission that in Citizens Util. Bd. v. Illinois Commerce 
Comm'n, 276 Ill. App. 3d 730, 746-747 (1st Dist. 1995) (“Citizens”), the holding in 
Hartigan I was clearly applied to revenue requirement components other than 
generating plant.  First, the court reviewed the burdens imposed on a utility in a rate 
case: 
 

 The utility bears the burden of proving that its proposed rates are 
just and reasonable. ( 220 ILCS 5/9-201(c) (1992).) To prove this the utility 
must prove the reasonableness of the values it places on the components 
of the revenue requirement. Thus, the utility must show that its operating 
costs are reasonable, its rate base is the reasonable value of its property 
used for serving the public, and its rate of return on capital is the 
reasonable cost of the capital needed to provide the services. See Iowa-
Illinois Gas, 19 Ill. 2d at 445; Candlewick Lake Utilities Co. v. Illinois 
Commerce Comm'n (1983), 122 Ill. App. 3d 219, 222-23, 460 N.E.2d 
1190, 77 Ill. Dec. 626. 

 
Id. at 746.  Then, the court found that Centel had not met its burden of establishing the 
reasonableness of its capital structure and, relying on Hartigan I, that the burden of 
establishing reasonableness had been improperly imposed on Intervenors: 
 

As Centel conceded at oral argument, the order shows that the 
Commission found a reasonable likelihood that a different capital structure 
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would permit Centel to meet its capital needs at lower cost. But this means 
Centel did not meet its burden of proving that the reported capital structure 
reflects capital costs reasonably necessary for the provision of services. 
The order contradicts the finding that Centel proved its proposed capital 
costs reasonable. 
 
 The order shows that the Commission based its approval of the 
capital structure primarily on its rejection of the evidence of manipulation 
CUB presented. Again, the Commission apparently acted as an impartial 
arbiter deciding which party presented the stronger argument. "Requiring 
intervenors to establish unreasonableness is *** no substitute for requiring 
proof of reasonableness." (People v. ICC, 117 Ill. 2d at 135-36.) CUB's 
failure to prove manipulation of the capital structure is not sufficient 
to show that the reported capital structure provides an adequate 
basis for assessing Centel's cost of capital. 

 
Id. at 746-747 (emphasis added). 
 
 Staff submits that ComEd arguments criticizing Staff for allegedly failing to 
establish the unreasonableness or imprudence of ComEd’s cost fail under the holdings 
in Hartigan I and Citizens Util. Bd. v. Illinois Commerce Comm'n as a matter of law.   
 
 Staff also finds ComEd’s evidentiary support lacking.  ComEd cites statements 
by Company witness Williams opining that these additions are “used and useful”. 
However, Staff asserts, this is an unsupported conclusory opinion by a Company 
employee who began his tenure in August 2006.  Tr. 764.  The lack of on-the-job 
experience raises questions about the depth of his knowledge of the distribution system 
and his ability to reach conclusions about the extent to which rate base is used and 
useful. 
 
 While the Company does cite testimony concerning the “escalating prices of 
labor and materials” for underground cable and services, Staff responds that the only 
relevant costs presented from the cited passages are the costs of underground and 
overhead cables. Those increases account for grand totals of $2,600 and $2,800 in 
costs per mile for underground and overhead lines, respectively. (ComEd Ex. 4.0, 2nd 
Corrected, pp. 36-37:717-718) Staff explains, by way of  example, that the Company’s 
average cost of 2005 and 2006 additions per mile runs to $245,170 for underground 
lines (ICC Staff Ex. 5.0, Schedule 5.2, p. 2 of 2), which means that the unit underground 
cable costs cited by Mr. Williams amount to just over one percent of these additions 
costs. This leaves almost 99 percent of these costs unexplained by the Company. 
 
 Staff assets that ComEd’s reference to an analysis which indicates that “between 
January 2004 and January 2007, utilities across the country experienced a 34% 
increase in distribution plant costs” is similarly unavailing Missing from the Company’s 
argument according to Staff is any explanation why this figure demonstrates the 
reasonableness of ComEd’s proposed 2005 and 2006 additions for underground lines 
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and services. Rather, Staff suggests the fact that this industry-wide survey is the only 
numerical support the Company can unearth testifies to the lack of concrete evidence 
for ComEd’s proposed plant additions. 
 
 ComEd also cites to a statement that the Company “has controls in place to 
ensure that plant investments – including in cable and services – are necessary, and 
that the work is completed efficiently and at least cost.” ComEd IB, p. 22. Staff responds 
that this statement amounts to an unsupported assurance from ComEd that its costs are 
reasonable. Staff also asserts that these kinds of testimonials from the Company fall 
short of meeting the evidentiary burden to demonstrate that costs are reasonable. 
 
 Staff submits that this discussion by the Company underscores the 
reasonableness of Staff’s proposed adjustment of underground lines and services. 
While ComEd asserts it has met its evidentiary burden, its discussion of the issue is 
bereft of sound evidence to support its plant additions. The only conclusion to draw from 
this discussion is that the Company has failed to meet its evidentiary burden and its 
plant additions in these areas are almost entirely unsupported. While this deficiency 
could justify a much larger adjustment, Staff chose instead a more limited adjustment 
that provides the Company reasonable increases in both materials and non-materials 
costs. 
 
 Staff notes that while it fully explained the deficiencies in the Company’s case, 
ComEd responded by attacking Staff’s alternative estimate rather than providing the 
missing proof.  In this regard, ComEd asserts that “it has long been the law in Illinois 
that, once a utility presents a prima facie case establishing the costs needed to provide 
service, the burden of going forward with the evidence shifts to other parties to show 
that the costs are unreasonable because of inefficiency or bad faith.  Illinois Bell Tel. 
Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776 (3d Dist. 2002); City of 
Chicago v. Cook County, 133 Ill. App. 3d 435, 442-443 (1st Dist. 1985).” ComEd IB, p. 
23.  Staff responds that while it does not dispute that the burden of production may shift 
between the parties, ComEd’s assertion that it becomes Staff’s or Intervenors’ burden to 
show the unreasonableness of ComEd’s costs is contrary to Hartigan I and Citizens as 
discussed above. 
 
 Staff notes that Section 9-201 of the Public Utilities Act specifically provides that 
in any hearing to determine the propriety of any proposed rate, charge, practice, rule or 
regulation “the burden of proof to establish the justness and reasonableness of the 
proposed rates or other charges, classifications, contracts, practices, rules or 
regulations, in whole and in part, shall be upon the utility.”  (220 ILCS 5/9-201(c))  Staff 
explains that while the burden of proof is often regarded as the burden of persuading 
the trier of fact on each element of a claim, it is actually a two-pronged concept 
consisting of the burden of persuasion and the burden of producing evidence sufficient 
to make out a prima facie case.  The second prong is generally referred to as the 
"burden of production," the "burden of producing evidence" or the "burden of going 
forward" on an issue.  (See Consolidated Communications Consultant Serv., Inc. v. 
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Illinois Bell Tel. Co., Docket 99-0429, 2001 Ill. PUC LEXIS 568, *12-14 (June 4, 2001) 
(explaining the two-fold nature of the burden of proof))   
 
 Staff explains that the standard for a making out a prima facie case in Illinois can 
generally be stated as the requirement to provide at least some evidence on every 
element of the underlying cause of action.  Sherman v. Cryns, 203 Ill. 2d 264, 275 
(2003) ("A plaintiff establishes a prima facie case by proffering at least 'some evidence 
on every element essential to [the plaintiff's underlying] cause of action.'"); Happel v. 
Mecklenburger, 101 Ill. App. 3d 107, 111 (1st Dist 1981) ("The plaintiff must have 
presented some evidence, more than a scintilla, on every essential element of his cause 
of action.").  While a rate case is not a cause of action with a specific set of elements 
uniformly applicable in every case, Staff notes that a utility must establish “that its 
operating costs are reasonable, its rate base is the reasonable value of its property 
used for serving the public, and its rate of return on capital is the reasonable cost of the 
capital needed to provide the services.”  Citizens, 276 Ill. App. 3d at 746.  Moreover, a 
utility’s rate base may only include “the value of such investment which is both prudently 
incurred and used and useful in providing service to public utility customers.”  220 ILCS 
5/9-211.  Indeed, Staff notes, the Legislature has declared that one of the goals and 
objectives of public utility regulation is to ensure that rates for the sale of various public 
utility services “accurately reflect the cost of delivering those services and allow utilities 
to recover the total costs prudently and reasonably incurred.”  220 ILCS 5/1-102(a)(iv).  
Thus, once specific issues are identified based on the facts and circumstances 
presented in a rate case, a utility is obligated to produce sufficient evidence on that 
issue to meet its burden of production.  If a utility fails to meet this burden by producing 
no evidence on a specific issue, then the Commission should rule against the utility on 
that issue for failure to satisfy its burden of production and burden of persuasion.  Cf. 
Sherman, 203 Ill. 2d at 275. 
 
 Staff argues that the flaw in the Company’s argument is that it has not presented 
a prima facie case. As Staff views it, the Company admits it has not provided overall 
information on either materials or labor costs associated with plant additions. For 
example, Company witness Williams admits he does not know the amount of materials 
cost associated with the proposed 2005 plant additions for Account 366, Underground 
Conduit and Account 367, Underground Conductors and Devices. Tr. 734:8-13. He also 
admits he has not provided for the record a breakdown of services costs between 
material and labor. Tr. 740:9-18. In addition, when asked specifically about the 
component of plant additions represented by capitalized labor costs, Mr. Williams 
acknowledged, “We don't break out specifically the labor costs itself.” Tr. 738:18-19. 
 
 Staff contends these deficiencies are critical given Mr. Williams’ statement that 
ComEd’s costs to install new underground lines and new services have increased 
“partly due to the higher cost of materials, and partly due to the higher cost of labor.” 
ComEd Ex. 22.0 (2nd Corrected), 4:81-82. ComEd’s failure to provide materials or labor 
costs associated with plant additions means that the prime drivers of these cost 
increases cannot be assessed., and a finding of reasonableness for ComEd’s requested 
increases for underground cables and services cannot be made. 
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 Staff argues that the Company’s attempt to take Staff to task for not finding 
specific problems with its proposed plant additions is based on the faulty assumption 
that ComEd has satisfactorily supported its case. For example, ComEd claims that Staff 
has not identified “any component of ComEd’s non-material costs were imprudently 
acquired or unreasonable in amount.” ComEd IB, p. 23. Staff responds that even if this 
were legally relevant the problem is that ComEd provides virtually no cost information, 
and that means there are no costs to identify as imprudent or unreasonable. For 
example, ComEd has admitted that it does not break out the labor costs associated with 
plant additions. Thus, it is difficult to discern whether these unknown costs are 
imprudent or unreasonable. The same holds true for materials costs. ComEd’s failure to 
identify materials costs makes it difficult to state positively that the Company could have 
purchased or acquired those materials at a lower cost. Nevertheless, ComEd takes 
Staff to task for failing to identify specific problems with these unknown costs. ComEd 
IB, pp. 23-24. 
 
 ComEd further takes Staff witness Lazare to task for not making sufficient use of 
the available information resources in preparing his adjustment. The Company 
complains that Mr. Lazare visited ComEd’s Springfield data room on only one occasion 
and notes that he did not participate in the Rate Case Field audit. ComEd also 
complains that during his visit to the Springfield data room Mr. Lazare “could not 
remember reviewing any plant addition files”. According to the Company, these files 
included reports by a consulting firm, Power Delivery Research and Consulting Corp., 
which provided directly relevant information concerning the accounts Staff proposes to 
adjust. ComEd IB, pp. 24-25. 
 
 Staff responds that this argument is flawed. What activities Mr. Lazare did or did 
not undertake in addressing the issues in this case is irrelevant to whether the Company 
met its burden of proof. The only relevant matter is the evidence placed on the record 
and whether that evidence warrants a downward adjustment in this case. The fact that 
ComEd wishes to discuss the fact that Mr. Lazare did not participate in a field audit in 
Chicago should appropriately be construed as an effort to divert attention away from the 
evidentiary record in this case.  In addition, Staff asserts, ComEd provides no proof for 
its insinuation that the Data Room contains conclusive evidence to undermine Staff’s 
proposed adjustments. If the reports cited by ComEd do, in fact, undermine Staff’s 
position, then it is the Company’s responsibility to make that showing. However, ComEd 
has failed to do so in this case. 
 
 Staff notes that ComEd complains that the Staff who participated in the field audit 
failed to recommend any adjustments concerning underground cable or services. 
ComEd IB, p. 25. The implication is that these are the only Staff who should have the 
right to adjust these accounts. Thus, ComEd apparently asserts the right to decide who 
on Staff should be allowed to recommend adjustments to its costs.  ComEd’s assertion 
in this regard is nothing more than a red herring.  Staff asserts that the basis upon 
which Staff assigns tasks or issues to various Staff members is of no concern to 
ComEd, and certainly has no bearing on the validity of adjustments proposed by Staff.  
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 With respect to further criticism of Staff’s unit costs, Staff responds that the unit 
cost derived by Staff are based on the only cost information provided by ComEd. As 
previously noted, the Company failed to break down their proposed additions into 
materials or capitalized labor cost components. Thus, there was a dearth of cost 
information on which to develop a cost analysis. Nevertheless, Staff relied on the 
information that was available to develop its adjustment. Staff submits this is the most 
reasonable approach given the level of available data. 
 
 Staff also notes that the Company’s invocation of the term “real costs” refers to 
the fundamentally flawed cost analysis presented in Mr. Williams’ rebuttal testimony that 
are inappropriate to use for assessing plant additions. According to Mr. Williams, the 
“real costs” of underground lines “are average cumulative numbers, not numbers 
representative of additions each year”. Tr. 758:8-759:11. Furthermore, Mr. Williams 
agreed that to examine the “new or additional cost” associated with the unit costs from 
ComEd’s distribution data book, it is necessary to take the difference in the cumulative 
figures he presents divided by the miles of additional cable. Furthermore, Mr. Williams 
agreed that this would produce a unit cost of $359,000 per mile of additional cable, 
which is far higher than the $105,022 cumulative average mile presented in his rebuttal 
testimony. Tr. 760:4-762:5. Thus, the “real costs” used by Mr. Williams is irrelevant for 
assessing Staff’s proposed adjustment. 
 
 The Company argues that if Staff had used a shorter period for its analysis, the 
results would have produced a smaller increase in average unit costs for underground 
cable, reducing Staff’s adjustment by 75%. According to the Company, “No 
“methodology” that produces such wildly fluctuating results based on changing a single 
arbitrarily chosen input can be deemed reliable.” The Company goes on to state, “Albeit 
in a slightly different context, Mr. Lazare himself stated in his direct testimony: “The use 
of older data produces a less precise picture of the current state of ComEd’s system. 
This can be significant since assets are being retired as well as added.” ComEd IB, pp. 
27-28. 
 
 Staff responds that these arguments present a number of problems. For one, 
there is nothing arbitrary in the analysis performed by Staff. That analysis sought to 
determine the trend in underground lines and services costs over time. The larger the 
period of time assessed, the better the trend in costs can be assessed. As Staff witness 
Lazare stated, “I think that in this case a broader range is preferable to a shorter period 
in order to prevent any one atypical year from skewing the results.” Tr. 1751:9-12. 
ComEd’s effort to shorten the time period arbitrarily limits the trend being analyzed. 
 
 Staff further states that it is also worth noting that ComEd limits its discussion to 
perceived problems with the analysis for underground cable. The fact that it did not 
present a complementary analysis for services suggests that ComEd could not derive 
similar favorable results by massaging the data for this cost account. 
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 Staff contends that its proposal reflects the most reasonable assumptions about 
plant additions costs for underground lines and services in this case. The basis for 
Staff’s approach is well laid out in Mr. Lazare’s testimony. In contrast, the Company’s 
proposed additions lack support or justification. In this situation, Staff argues it has 
presented the most reasonable approach. 
 
 

e. Depreciable Life of Post-2006 Project 

 In direct testimony, Staff witness Dianna Hathhorn proposed an adjustment to 
normalize ComEd’s information technology (“IT”) expenses and to amortize its 
capitalized IT costs for the Post 2006 Rate and Billing Project (“Post 2006 Project”) over 
ten years rather than the five year amortization period that the Company proposes.  ICC 
Staff Exhibit 1.0 at 23-32 and Schedule 1.9.  In rebuttal testimony, Staff withdrew the 
proposal to normalize the IT expenses but maintained that ComEd’s amortization 
expense and accumulated amortization for the Post 2006 Project should reflect a ten 
year amortization period. It is Staff’s position that the cost of the Post 2006 Project 
should be amortized over the expected life of the project.  The programming done for 
the Post 2006 Project will be in service for longer than five years, thus qualifying for an 
exception to ComEd’s general software policy.  ICC Staff Exhibit 14.0 at 15-17 and 
Schedule 14.8.  This would reduce ComEd’s amortization expense by $1,487,000, and 
increase its rate base for additional accumulated depreciation by the same amount. 
 
 Staff argues that the evidence in the record shows that the scope of the Post 
2006 Project was large in task and in dollars spent.  It accounted for approximately 20% 
of jurisdictional Exelon Business Services Company (“BSC”) IT billings for 2006.  ($14.9 
million (ComEd response to City of Chicago data request COC-2.25) / $78 million 
(ComEd Ex. 25.0, p. 46))  The project is listed in ComEd’s Schedule F-4 (Part 
285.6100) as one of the top five additions to all of plant in service since the last rate 
case. ComEd Ex. 5.1 Corrected.  ComEd described the scope of the project in ComEd 
Ex. 6.0, pp. 9-13, which Staff summarized in direct testimony as entailing extensive 
modification of several existing information systems in response to ComEd’s 
restructured retail rates, new legal requirements for those rates, and the evolution of 
ComEd’s relationship as the regional delivery utility with the PJM regional transmission 
organization.  ComEd described three main components of the project, the first of which 
made modifications and additions to ComEd’s CIMS system and to related billing and 
payment processing systems to comply with Docket No. 05-0159 (procurement case) 
and Docket No. 05-0597 (last rate case) in order to implement the new tariff structure 
and other tariffs such as residential rate stabilization and residential real time pricing.  In 
this component, ComEd converted its old rates containing approximately 5,000 price 
combinations to its new retail tariffs that incorporate about 500 separate prices. 
 
 The second main component of the Post 2006 Project made modifications and 
additions to ComEd’s Retail Office and PowerPath Data Mart and related systems to 
operate efficiently in concert with the PJM-administered markets and PJM tariffs and 
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business practices, allowing retail customer usage to be mapped to the customer’s 
chosen supplier and allowing ComEd to provide common usage information to all 
market participants.  The last main component involved revisions and additions to other 
systems required to implement the Post 2006 Project. 
 
 It is Staff’s position that ComEd’s justification for application of a five year 
amortization period is nothing more than the rote application of its general software 
amortization policy.  ComEd does have five other IT systems on an amortization 
schedule greater than five years, but four of these systems were put in service at a time 
when the software policy useful life was less than or equal to ten years, and another 
system is based upon a fifteen-year life established by the FERC.  ICC Staff Exhibit 
14.0, Attachment B.  Thus, while ComEd does recognize that the useful life of some of 
its IT systems are longer than five years, it also appears that ComEd will not make a 
fact-based amortization determination (i.e., considering the estimated useful life or 
magnitude of the project) that varies from its general software policy unless required to 
do so by regulators.  ICC Staff Exhibit 14.0 at 17.  The Commission should find that the 
magnitude and long useful life warrant an exception to ComEd’s general policy for 
amortization periods.  Accordingly, the Post 2006 Project should be amortized over ten 
years rather than five. 
 
Staff notes that it recognizes that ComEd’s general policy for IT projects is five years 
and makes no attempt to change that general policy. Staff’s recommendation is specific 
to the Post-2006 project and does not relate to all other capitalized IT project costs.   
 
 Staff concludes that the Post-2006 project was not of ordinary scale or scope, 
and it was one of the top five additions to plant in service since ComEd’s last rate case.  
Staff recognizes that ComEd’s IT system may be affected in some manner by the Illinois 
Power Agency. ComEd IB at p. 31.  However, there is no evidence in this case of any 
changes on the horizon that will render the extensive programming changes 
implemented under the Post-2006 project useless after five years.  Staff submits that 
ComEd’s statement that the Post-2006 project will become obsolete in a relatively short 
period of time (ComEd IB at 31) is nothing more than speculation. 
 

2. Accumulated Provisions for Depreciation and Amortization 

 As set forth in the Staff and ComEd stipulation, Staff withdrew its adjustment to 
adjust plant and service and accumulated depreciation balances to the actual amounts 
known on December 31, 2007. Staff originally proposed the adjustment in Staff witness 
Griffin’s direct testimony.  The basis for Mr. Griffin’s adjustment was that ComEd 
originally proposed pro forma additions for a twenty-one month period which included all 
of 2007 and the first three quarters of 2008.  Mr. Griffin explained that because actual 
amounts for 2007 were known, the Company’s pro forma adjustments should not 
produce a result that was inconsistent with the actual operating results for which the pro 
forma adjustments were intended to represent.  For that reason he proposed adjusting 
plant and service and accumulated depreciation to the balances on December 31, 2007 
actually in existence.  ICC Staff Exhibit 2.0 Corrected, pp. 7-8. 
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 Staff witness Griffin’s rebuttal testimony explained the basis for withdrawing the 
adjustment.  Staff witness Griffin originally proposed the adjustment because in his 
opinion ComEd was proposing a comprehensive restatement of its plant balance from 
the end of the test year 2006 forward 21 months to as of September 31, 2008.  Mr. 
Griffin proposed his adjustment to mitigate the shift in the test year from December 31, 
2006 to September 31, 2008. ICC Staff Exhibit 15.0 Corrected, pp. 8-9.  Mr. Griffin 
further testified that he withdrew his adjustment given that as part of the stipulation 
ComEd agreed to limit its pro forma adjustments to plant additions through June 30, 
2008.  Given that Mr. Griffin found the Company’s pro forma adjustment to no longer be 
a comprehensive restatement of the plant balance. Id., p. 9.  Because there was no 
longer a comprehensive restatement of plant balances, Mr. Griffin found the adjustment 
to no longer be necessary. 
 
 
 The AG, in its discussion of the Staff and ComEd Stipulation, takes issue with 
Staff for withdrawing its proposal to adjust plant in service and accumulated 
depreciation balances to the actual amounts known on December 31, 2007.  AG IB, p. 
5.  Staff first refers to its response to this issue set forth in Section IV.B.1.e above.  Staff 
originally proposed these adjustments in Staff witness Griffin’s direct testimony.  The 
bases for Mr. Griffin’s adjustments were that ComEd originally proposed pro forma 
additions for a twenty-one month period which included all of 2007 and the first three 
quarters of 2008.  Mr. Griffin explained that because actual amounts for 2007 were 
known, the Company’s pro forma adjustments should not produce a result that was 
inconsistent with the actual operating results for which the pro forma adjustments were 
intended to represent.  For that reason, he proposed adjusting plant in service and 
accumulated depreciation to the balances actually in existence on December 31, 2007.  
ICC Staff Exhibit 2.0 Corrected, pp. 7-8. 
 
 The AG argues that by not making this adjustment the Commission’s rule on pro 
forma adjustments would be violated. AG IB, p. 5.  CUB makes the same argument as 
well. CUB IB, pp. 5-6.  Staff responds that it was not Mr. Griffin’s position that his 
adjustment was necessary to comply with the Commission’s rule on pro forma 
adjustments.  Mr. Griffin never made such a claim in his testimony.  The AG’s brief 
ignores Staff witness Griffin’s rebuttal testimony wherein he explained the basis for 
withdrawing the adjustment.  Staff witness Griffin originally proposed the adjustment 
because in his opinion ComEd was proposing a comprehensive restatement of its plant 
balance from the end of the 2006 test year forward 21 months to September 31, 2008.  
Mr. Griffin proposed his adjustment to mitigate the shift in the test year from December 
31, 2006 to September 31, 2008. ICC Staff Exhibit 15.0 Corrected, pp. 8-9.  Mr. Griffin 
further testified that he withdrew his adjustment given that ComEd agreed as part of the 
Stipulation to limit its pro forma adjustments to plant additions through June 30, 2008.  
Id., p. 9.  Given this change, Mr. Griffin found the Company’s pro forma adjustment to 
no longer be a comprehensive restatement of the plant balance. Id.  Because there was 
no longer a comprehensive restatement of plant balances, Mr. Griffin found the 
adjustment to no longer be necessary.  Staff adds that Mr. Griffin testified that the pro 
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form adjustments though June 30, 2008 agreed to by ComEd in the Stipulation are 
reasonable and meet the known and measureable standard of 83 Ill. Adm. Cod 287.40. 
Staff IB, pp. 11-13. 
 
V. OPERATING EXPENSES 

B. Uncontested Issues 

1. Storm Expenses 

 Staff witness Ostrander proposed an adjustment to reflect the actual 2007 storm 
restoration costs in the calculation of the six year average storm restoration costs which 
will be utilized in Rider SEA – Storm Expense Adjustment assuming the Commission 
approves such a rider, which Staff does not recommend, see VII., C below.  The 
Company accepted Staff’s adjustment. ComEd Ex. 25.0, p. 52. 
 

2. Rate Case Expenses 

a. Rate Case Expenses of the Instant Case 

 Staff witness Griffin proposed an adjustment to limit the recovery of rate case 
expenses for the current case to the amount ComEd could support. Mr. Griffin was 
concerned that ComEd had over estimated its costs for the current case. Mr. Griffin also 
indicated that he would review additional information and updated estimates. ICC Staff 
Exhibit 2.0 Corrected at 18:361-380. In Staff Data Request TLG 4.04 ComEd was asked 
to provide a revised detailed projection of their rate case expense for this case showing 
the projected expenses from the last actual costs incurred.  ComEd’s expenses incurred 
as of March 31 were $7,265,513.  ComEd still projects that its rate case expenses will 
be $11,500,000.  However, given that issues in this case have been substantially 
reduced, ComEd and Staff agree that it is reasonable that the Company’s rate case 
expense be reduced by $1,000,000. ICC Staff Exhibit 15.0 Corrected at 12:240-13:250. 
 

b. Original Cost Audit Legal Expenses 

 In its Interim Order in Docket No. 05-0597 the Commission ordered that an 
Original Cost Audit be conducted for ComEd’s plant in service at December 31, 2004.  
ComEd paid $1,547,700 to the auditor pursuant to the contract approved by the 
Commission.  In the current rate case ComEd sought to recover an additional $794,000 
in legal fees that ComEd incurred during the audit.  In his Direct testimony, Staff witness 
Mr. Griffin testified that the $794,000 should not be recovered from rate payers because 
the legal fees were not approved by the Commission in Docket No. 05-0597 and a 
proceeding to litigate the results of the report has not yet been initiated.  Mr. Griffin 
found it unreasonable for legal fees to represent half the cost of the audit itself and for 
ratepayers to be required to fund legal fees for which ratepayers have not yet realized a 
benefit. ICC Staff Exhibit 2.0 Corrected at 16:311-17:328. After amortizing the legal fees 
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over three years (Id. at 17:330-334) he determined that the adjustment in this rate case 
for this issue is $265,000.  The Adjustment is calculated on Staff Exhibit 15.0, Schedule 
15.3. 
 
 As part of the Stipulation, ComEd has agreed with Staff’s adjustment to reduce 
the annual costs associated with the original cost audit by $265,000. Staff-ComEd Joint 
Ex. 1 at 6 (Item 11). 
 

3. Advertising 

 Staff witness Ostrander proposed an adjustment to disallow certain advertising 
expenses.  The adjustment disallows expenses for print media and radio advertising 
that are promotional or goodwill in nature.  The Company accepted Staff’s adjustment. 
ComEd Ex. 25.0 Corrected, p. 67.   
 

4. Charitable Contributions 

 Staff witness Ostrander initially proposed an adjustment to remove contributions 
to certain community organizations from the Company’s miscellaneous general 
expenses.  The Company substantiated that the contributions were for the public 
welfare and allowable under Section 9-227 of the Public Utilities Act. ComEd Ex. 25.0 
Corrrected, pp. 67-71.  Staff has withdrawn the proposed adjustment to Charitable 
Contributions. ICC Staff Exhibit 16.0, p. 2. 
 

5. Lobbying 

 Staff witness Ostrander proposed an adjustment to remove a contribution from 
the Company’s administrative and general expenses and reduce the Company’s pro 
forma salaries and wage increase adjustment because the amounts are for lobbying 
activity.  Section 9-224 of the Act expressly states that any amount expended for 
lobbying activities shall not be considered as an operating expense for determining any 
rate or charge.  The Company accepted Staff’s adjustment.  ComEd Ex. 25.0 Corrected, 
pp. 71-72.   
 

6. “Non-recurring” Expenses (AT&T Lease) 

 Staff witness Ostrander initially proposed an adjustment to disallow costs related 
to the abandonment of a real estate lease because the costs are non-recurring 
expenses.  In rebuttal testimony Staff witness Ostrander proposed an adjustment to 
amortize over a three year period the non-recurring expenses related to the 
abandonment of the AT&T real estate lease. This adjustment takes into account the 
position offered by the Company in rebuttal testimony to amortize the non-recurring 
expenses (ComEd Ex. 25.0 Corrected, pp. 72-73) versus disallowance as originally 
proposed in ICC Staff Exhibit 3.0, Schedule 3.6.  Based upon additional information 
provided in the Company’s rebuttal testimony, the Company’s proposal is not an 
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unreasonable alternative and, therefore, appropriate in this instance. ICC Staff Exhibit 
16.0, p. 4. 
 

C. Contested Issues 

1. Incentive Compensation Cost and Expenses 

 Staff witness Dianna Hathhorn proposed the following adjustments to ComEd’s 
incentive compensation costs for the Annual Incentive Plan (“AIP”) and Long-Term 
Incentive Plan (“LTIP”): 
 
In thousands Net Income 50% Total Cost 
 Expense Capital Expense Capital 
AIP Pro Forma $88  $810  
AIP Historical $541 $333 $4,999 $3,018 
     
 Expense Capital   
LTIP $6,741 $1,022   
ICC Staff Exhibit 14.0, Schedule 14.7 and ICC Staff Cross Exhibit 6. 
 
 ComEd contends that Staff’s adjustments are inconsistent with prior Commission 
orders. ComEd IB at p. 42.  Staff responds that its proposed adjustments are consistent 
with prior Commission rulings that rates should not include incentive compensation 
costs based on goals that benefit shareholders rather than ratepayers.   
 
 Staff asserts that ComEd ignores the substantive bases for Staff’s proposed 
adjustments to inappropriately assert that “uncontested evidence” shows that its total 
compensation is prudently incurred and reasonable in amount.  ComEd IB at 41.  
Whether specific costs were “prudently incurred” or would result in “just and reasonable 
rates” if included in a utility’s revenue requirement are legal conclusions rather than 
matters of fact.   Moreover, Staff explains, its position is that these costs do not 
constitute prudently incurred costs for purposes of establishing just and reasonable 
rates because they are intended to benefit shareholders and have not been shown to 
provide tangible benefits to ratepayer.  
 
 Staff states that ComEd’s argument also reflects a truncated and incomplete 
view of ratemaking principles.  The law does not require the Commission to set rates 
which recover all costs of service posited by a utility.  Section 9-101 of the Public 
Utilities Act (the “Act or “PUA”), 220 ILCS 5/9-201, requires that rates and charges for 
services shall be just and reasonable.  Pursuant to this statutory mandate, the 
Commission and the courts have found that a number of utility expenses (including 
expenses otherwise reasonable from a business perspective) should not be included in 
rates.  The longstanding rule is that "the public is entitled to demand that no more be 
exacted from it than the services rendered are reasonably worth."  Public Utilities 
Commission v. Springfield Gas, 291 Ill. 209, 217 (1920). 
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 In Illinois Bell Telephone v. Illinois Commerce Comm’n, 55 Ill. 2d 461, 478-481 
(1973), the court held that Illinois Bell was precluded from recovering expenses for 
lobbying, charity, civic and social club dues, and an unreasonably high licensing fee 
paid to A T & T.  Similarly, in DuPage Utility v. Illinois Commerce Comm’n, 47 Ill. 2d 
550, 560-561 (1971), the court upheld the Commission's disallowance of one half of the 
annual salaries of three officers of the utility found to be excessive and out of proportion 
to the nature and extent of the services rendered.  In Candlewick Lake Utility v. Illinois 
Commerce Commission, 122 Ill. App. 3d 219, 227 (2nd Dist. 1984), the court, citing the 
Illinois Bell decision, held that a "utility has the burden of proving that any operating 
expense for which it seeks reimbursement directly benefits the ratepayers of the 
services which the utility renders."  Thus, expenses are recoverable only when the utility 
can prove them to be reasonable, related to utility services, and of benefit to ratepayers 
or utility service.  The showing required by the Commission for incentive compensation 
costs to be included in rates fits squarely within these ratemaking principles and is 
reasonable, and the Company’s arguments to the contrary must be rejected. 
 

a. AIP 

i. Financial Goal 

 Staff’s proposed adjustment disallows 100% of AIP costs related to the financial 
net income goal which primarily benefits shareholders.  Staff pointed out that the 
Commission has repeatedly held that the cost of financial goals should not be paid by 
ratepayers.  See ICC Staff Exhibit 1.0 at 18-22.  In response to ComEd’s argument that 
it changed its financial goal of Exelon earnings per share (ComEd’s parent company) to 
address the Commission’s concerns expressed in Docket No. 05-0597, Staff argued 
that the goal continues to be a financial goal and ComEd’s revision did not change the 
inherent problems with recovering the costs of achieving financial goals in rates.   
 
 In response to the argument by ComEd that it basis for requesting recovery of a 
net income component in the AIP is that ComEd executives are “encouraged to align 
revenues and expenditures to the extent possible and to monitor and control expenses 
while continuing to focus on reliability and safety.  [ComEd asserts that c]ustomers 
benefit because appropriate returns provide the financial health and flexibility a utility 
needs to make further investments in the system.”  ComEd Ex. 9.0 at 24:495-500, Staff 
points out that the Commission, though, has rejected this rationalization in the past.   
 

We agree with Staff and the AG that the earnings per share (“EPS”) 
funding measure…should not be allowed to be recovered through 
rates…[T]he primary beneficiaries of increased earnings per share 
are shareholders, not ratepayers.”  

 
Order, Docket No. 05-0597, July 26, 2006, p. 96 (emphasis added).  Net income is 
simply an input in calculating earnings per share, and therefore confers no more 
benefits to ratepayers than using EPS itself.  ICC Staff Exhibit 1.0 at 12.  Staff’s position 
is that the inherent problem with allowing the costs of achieving financial goals to be 
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recovered in rates, regardless of whether those goals are those of ComEd or Exelon, is 
that the linkage introduces an inappropriate circular relationship between rates and the 
expenses such rates are designed to recover:  the larger the rate increase granted the 
more success ComEd will have in achieving its earnings, i.e., net income, goal.  Thus, 
everything else held equal, a rate increase that includes incentive compensation costs 
will enhance ComEd’s ability to award incentive compensation under an incentive 
compensation plan linked to financial performance such as net income.  This circular 
process may provide benefits to the shareholders, but it provides little benefit to 
ratepayers.  ICC Staff Exhibit 1.0 at 13-14.   
 
 Staff pointed out that the Commission has recognized repeatedly in past orders 
the problem of including costs in rates based on achievement of financial goals, as 
discussed in the following quote from the MidAmerican Energy Company order: 
 

The Commission is also concerned that if the ICP payments are not made, 
the Company still recovers the cost through rates. If the Company’s 
financial goals are not met or if an individual’s goals are not met, MEC 
may choose not to pay the incentive compensation portion of wages. 
Under MEC’s proposal, however, it would still recover the cost through 
rates. 

 
MidAmerican Energy Company, Docket No. 01-0696, Order Dated September 11, 2002, 
p. 10.   
 
 In Docket No. 93-0183 concerning Illinois Power Company, the Commission 
concluded that, since financial goals benefit shareholders, ratepayers should not have 
to bear the costs of incentive compensation plans tied to financial goals: 
 

Two of the goals, earnings per share and reduced O & M expenses are 
goals that benefit shareholders.  If the shareholders are the ones to 
benefit, they should be the ones who foot the bill.   

 
Illinois Power Company, Docket No. 93-0183, Order Dated April 6, 1994, p. 52. 
 
 And, in Docket No. 99-0534 concerning MidAmerican Energy Company, the 
Commission reached a similar conclusion regarding ratepayer benefit from incentive 
compensation based on financial goals: 
 

The Commission is not convinced that the ratepayers are protected in the 
event that the targeted return on capital investment is not achieved.  
Ratepayers would still fund the projected levels of incentive compensation 
even if that level is not achieved.   

 
MidAmerican Energy Company, Docket No. 99-0534, Order Dated July 11, 2000, p. 9.  
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 It is Staff’s position that ComEd has failed to distinguish and demonstrate how 
ratepayers would benefit from a circular financial goal based on net income and that the 
instant case in no different from the Commission-rejected circular financial goal based 
on earnings per share.  Staff notes that the Commission has recognized the problem 
with placing in rates a cost which is a reward for accomplishing a financial metric which 
will be improved by simply including such costs in rates.  According to Staff, ComEd’s 
response to this circular reasoning issue is simply a re-hash of various company 
arguments on various incentive compensation plans’ financial goals that have time and 
again been rejected by this Commission. ComEd has not addressed the fact that its net 
income goals are financially based and, therefore, primarily result in shareholder 
benefits.   
 

ii. Total Cost Goal 

 Staff’s proposed adjustment also disallows 50% of the cost of ComEd’s Total 
Costs goals.  This goal includes targets for operating and maintenance (“O&M”) 
expenses plus capital expenditure goals.  Staff’s proposed adjustment disallows only 
half the costs of this goal to reflect the fact that it results in benefits to both shareholders 
and ratepayers.  ICC Staff Exhibit 1.0 at 13.  While ComEd characterizes this part of 
Staff’s adjustment as a direct contradiction to the Commission’s order in ComEd’s last 
rate case, Docket No. 05-0597 (ComEd Ex. 28.0 at 13-15), ComEd’s characterization is 
superficial and erroneous. 
 
 Staff points out that in ComEd’s last rate case, the Commission was presented 
with an “all or nothing” choice—allow 100% cost recovery or zero cost recovery.  Since 
the Commission found that the underlying goal did provide some benefits to ratepayer, it 
rejected the zero cost recovery option and accepted the 100% cost recovery option.  In 
this case, Staff considered that decision in its analysis and recognized, as the 
Commission did, that ComEd’s Total Cost goal provides some benefit to ratepayers, but 
also recognized that the benefit to shareholders in the form of higher income between 
rate cases introduced an inappropriate circular relationship between rates and the 
expenses such rates are designed to recover.  No party in ComEd’s last rate case 
presented an option to the Commission that balanced the benefits to ratepayers with the 
benefits to shareholders – an option that Staff advocates in this case.  Therefore, Staff’s 
current proposal is different from any of the proposal considered by the Commission in 
Docket No. 05-0597, and is appropriate based on the record in this case.  ICC Staff 
Exhibit 14.0 at 11-12. 
 
 Staff also noted the irony of ComEd’s strong opposition to Staff on the Total Cost 
issue.  Staff pointed out that it is ComEd’s actions rather than Staff’s actions in this case 
that are in contradiction to the Commission’s order in ComEd’s last rate case, Docket 
No. 05-0597.  See ComEd Ex. 28.0 at 13-15.  First, as discussed previously, ComEd 
has yet to comply with the Commission’s repeated direction that financially based 
incentive compensation goals are not appropriate for rate recovery.  And second, 
ComEd repeatedly argues that its total compensation is reasonable: “[i]n addressing the 
proposed disallowance of incentive compensation costs, the Commission should 
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consider the larger context. ComEd’s total compensation is reasonable.”  ComEd Ex. 
28.0 at 22-23:486-488.  ComEd made this same argument in Docket No. 05-0597, but 
the Commission implicitly rejected this argument by neither discussing nor adopting this 
argument is its analysis and conclusion.2  Rather, the Commission based its decision on 
the “the extent to which ComEd’s incentive compensation plan is shown to provide 
benefits to ratepayers.”3 ICC Staff Exhibit 14.0 at 15.  It is ComEd, not Staff, that 
chooses to ignore the Commission’s direction on this issue. 
 
 Staff maintains that its proposal in this case to allow only 50% of the cost of the 
AIP Total Cost goal is a reasonable approach to a goal which results in both 
shareholder and ratepayers benefits, and represents an option which was not presented 
to the Commission in ComEd’s last rate case.  Staff states that ComEd refuses to 
acknowledge any benefit to shareholders from accomplishing lower operating and 
maintenance (“O&M”) costs between rate cases, but rather relies only on its “we got it 
last time” argument.  Staff observes that because the Commission can deal freely with 
each situation as it comes before it, regardless of how it may have dealt with a similar or 
same situation previously (Mississippi River Fuel Corp. v. Illinois Commerce 
Commission, 1 Ill.2d 509, 513), the Commission has the discretion to consider Staff’s 
arguments.  Staff concludes that ComEd’s refusal to acknowledge any shareholder 
benefits from its Total Cost goal is self-serving and must be rejected by the 
Commission. 
 

b. LTIP 

 Staff recommends that all jurisdictional costs of the LTIP, except for those related 
to operational measures such as outage duration performance and outage interruption 
frequency, be disallowed since ComEd cannot demonstrate benefits to ratepayers for 
the remaining goals.  ICC Staff Exhibit 14.0 at 12.  The approach of the 2007 LTIP (Id., 
Attachment C, p. 4) provides a clear indication that the essence or overall flavor of the 
plan is related to stockholder’s goals: 
 

• “The ComEd Long-Term Incentive (LTI) Program for performance 
period 2007-2009 is based on ComEd’s executives’ ability to avoid 
legislation that could adversely impact the operation of the 
business, maintain competitive power procurement with cost pass 

                                            
2 The Order summarized ComEd’s position as follows: “As an integral part of total 
compensation, ComEd maintains that incentive compensation should not be analyzed 
separately from base salary when determining whether recovery of employee compensation 
expense through rates is proper.  ComEd frames the question as whether the total levels of 
cash compensation-base salary plus incentive compensation-are reasonable.” Order Dated July 
26, 2006, Docket No. 05-0597, p. 90.  However, the Commission did not make any adjustments 
based on this argument. 
3 Id. p. 96 
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through and make appropriate progress along the path outlined in 
ComEd’s 2007-2011 Business Plan. 

• A combination of quantitative and qualitative measures is provided 
as proxies for measuring progress towards the goals outlined in the 
business plan.  These measures encompass financial, operational, 
regulatory, and legislative goals for the three-year target period. 

• There is a subjective element to the payouts under this plan.  For 
example, settlements that are entered into that assist in solidifying 
the future may be excluded from the financial measure(s), or 
successfully defending against legislation that could adversely 
impact the operation of the business and maintaining the 
competitive market model could be considered in weighing 
performance against goals.” 

 
 At ICC Staff Exhibit 1.0, Attachment E, page 4, ComEd’s Program Measures are 
presented.  The regulatory/legislative goals for year-end 2007 include filing a DST 
[delivery services rate] case that provides for more timely recovery of prudently incurred 
costs.  According to Staff, this goal seems to require or reward employees for more 
frequent rate cases and/or more rider based cost recovery.  While they may be 
reasonable in appropriate circumstances, neither more frequent rate cases nor 
additional riders can or should be viewed as benefits to ratepayers.  Rather, cost 
recovery acceleration implemented to meet this LTIP goal results in rate increases that 
occur sooner than they would have occurred without the LTIP and provide direct 
benefits to shareholders.  ICC Staff Exhibit 1.0 at 15.  ComEd’s rationale that the 
regulatory and legislative goals of the LTIP benefit ratepayers is that achievement of 
these goals reduces the risk of the many adverse developments that would result if 
ComEd were unable to recover its procurement costs or unable to obtain timely 
recovery of prudently incurred costs. ComEd further states there is no merit to your 
suggestion that timely recovery of prudent costs is inconsistent with customer interests.  
ComEd Ex. 28.0 at 21-22:463-469.  Staff’s concern, however, was not with appropriate 
and timely recovery of prudent costs, but rather that under these goals of the LTIP 
ratepayers would pay an incentive to ComEd to file more frequent rate cases or to 
achieve results in those rate cases more favorable to ComEd, which in turn does 
nothing to benefit ratepayers. In Staff’s opinion, ComEd has demonstrated clearly that it 
does not need any additional incentive to file frequent rate cases or seek recovery of 
costs through riders. It is not reasonable for ratepayers to be forced to reward ComEd 
employees for achieving rate case or rider-recovery results that further increase the 
utility rates paid by ratepayers. ICC Staff Exhibit 14.0 at 14. 
 
 The remaining costs of the LTIP relate to the LTIP financial goals.  While ComEd 
argues that the cost of attaining these goals should be recovered in rates because “[t]he 
return on equity and capital structure goals are directly affected by expense reductions 
and improved efficiencies, which can improve the results of operations, and…restore 
ComEd’s ‘financial stability.’” (ComEd Ex. 28.0 at 21:460-463), the return on equity and 
capital structure (“ROE/CS”) goal, though, has all the failings of the AIP’s Net Income 
goal discussed above, according to Staff.   It is undisputable that the ROE/CS goal is 
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financial in nature, as the LTIP itself identifies it as a “Financial” goal.  ICC Staff Exhibit 
1.0, Attachment C, p. 4.  While goals based on financial performance may be affected 
by reducing expenses, such goals are clearly financial in nature and primary benefit 
shareholders rather than ratepayers.  In ComEd’s prior rate case the Commission 
denied recovery of ComEd’s similar request to recover costs related to its earnings per 
share (“EPS”) funding measure.  Commonwealth Edison Company, Docket 07-0566, 
Order at 96 (July 26, 2006). 
 
 The underlying issue with the ROE/CS goal is that it is financially based.  For 
example, the return on equity (“ROE”) goal is achieved in part by ComEd convincing the 
Commission to approve a higher ROE in the instant rate case.  The use of a higher 
ROE in setting rates results in a higher, not lower, cost to ratepayers.  Further, any 
change in the capital structure will affect the rate of return approved in this case; 
therefore, once again the goal is tied to financial results which cannot be separated from 
the cost of achieving the goal itself. Therefore, it has the failings of the circular 
reasoning problem discussed earlier in addressing the net income financial goal.  If the 
Commission includes incentive compensation in rates for this goal, it will contribute to 
ComEd’s higher return, and ratepayers are assured of no benefits from the cost of the 
incentive compensation.  ICC Staff Exhibit 14.0 at 13-14.  
 
 In disagreeing with Staff (and the IIEC’s) proposed adjustments to the LTIP, 
ComEd states “The Commission consistently has approved ComEd incentive 
compensation amounts associated with reliability metrics.”  ComEd IB at 47.  ComEd’s 
statement is misplaced.  Staff responds that its adjustment to the LTIP is not based on 
any goals related to accomplishment of reliability metrics.  Staff’s adjustment relates 
solely to the one-third of the LTIP based upon financial goals and another one-third 
based upon legislative and regulatory goals.   
 
 Staff also notes that ComEd’s IB also quotes a portion of its rebuttal testimony 
wherein ComEd misrepresents Staff’s position concerning the rationale for disallowing 
the portion of the LTIP relating to regulatory and legislative goals. ComEd asserts that 
Staff is against the timely recovery of prudently incurred costs. ComEd IB at 48.  As 
argued in Staff’s testimony, Staff’s concern is not with appropriate and timely recovery 
of prudent costs, but rather that under the goals of the LTIP ratepayers would pay an 
incentive to ComEd to file more frequent rate cases, or to achieve results in those rate 
cases more favorable to ComEd, which in turn does nothing to benefit ratepayers. Staff 
IB at 40.  Staff submits that ComEd has not provided this Commission with any 
evidence that its LTIP legislative and regulatory goals, which essentially reward ComEd 
for filing rate cases and proposing new rate riders, benefit ratepayers.  Therefore, Staff 
concludes these costs must be disallowed. 
 

3. Merger Expenses 

 In direct testimony, both Staff and the AG (AB/CUB Exhibit 2.0 at 15-17) 
recommended a disallowance for adjustments to ComEd’s rate base and operating 
expenses for salary, benefits, payroll taxes, and incremental costs related to the defunct 
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merger of Exelon Corporation (“Exelon”) with Public Service Enterprise Group 
(“PSEG”).  ICC Staff Exhibit 1.0 at 22. ComEd proposed in its Schedule C-2.3 to 
remove the incremental costs of the Exelon/PSEG merger.  Upon reviewing additional 
testimony and discovery responses, Staff withdrew its adjustment. ICC Staff Exhibit 
14.0 at 5.  Staff notes that the AG still reflects the adjustment in its rebuttal position. 
AG/CUB Exhibit DJE 5.0, Schedule C-2. 
 

4. Administrative and General (A&G) Expenses 

a. Exelon Way Severance Amortization 

 Staff does not support AG/CUB Witness Effron’s proposed adjustment to remove 
severance costs he claims the Commission did not approve. AG/CUB Exhibit 2.0 at 21-
23.  Mr. Effron claims that ComEd’s inclusion of $18,791,000 of Exelon Way severance 
costs is improper because he believes the Commission did not authorize a regulatory 
asset and subsequent amortization in Docket No. 05-0597.  Staff agrees with ComEd 
that there is no pre-requisite that the Commission must have specifically directed 
ComEd to create a regulatory asset associated with the recovery of its Exelon Way 
severance costs. This accounting treatment was necessary to reflect the Commission’s 
conclusion to allow ComEd to amortize the costs over a 7.5 year period. If no regulatory 
asset was established, ComEd would have no record of the unamortized costs on its 
books.  Staff agrees with ComEd that Mr. Effron’s adjustment is an incorrect 
interpretation of the Commission’s prior order from an accounting perspective and 
should not be adopted.  ICC Staff Exhibit 14.0 at 17-18. 
 

b. Accounts 920-923 

 Staff does not support AG/CUB Witness Effron’s proposed adjustment to 
accounts 920-923. AG/CUB Exhibit 2.0 at 25-30.  Mr. Effron claims that it is appropriate 
to analyze Accounts 920-923 together since these expenses related to the actual 
administration of the operations of the Company, as opposed to the account 926 for 
pensions and benefits.  He asserts that ComEd has not satisfactorily explained the 
increase in these A&G accounts and that they should be adjusted based on the amount 
approved in Docket No. 05-0597, with certain adjustments for inflation.  ComEd 
contends that Mr. Effron’s methodology is essentially the same methodology that was 
rejected in Docket No. 05-0597 Order on Rehearing. ComEd Ex. 25.0 at 59-60:1237-
1249.  In Staff’s opinion, it appears Mr. Effron’s adjustment is calculated in the manner 
rejected by the Commission in the last case; therefore, Staff does not believe it would 
be appropriate for the Commission to adopt the adjustment in this case.  ICC Staff 
Exhibit 14.0 at 18-19. 
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c. Rate Case Expenses 

ii. 2005 Rate Case Expenses in the 2006 Test Year 

 In his Direct Testimony, Staff witness Mr. Griffin disallowed 2005 rate case costs 
that are in excess of the rate case expense amount approved by the Commission in the 
Company’s last rate proceeding, Docket No. 05-0597.  Mr. Griffin’s fundamental 
problem with the Company’s position was that the Company should not be allowed to 
true-up its prior rate case expense to actual amounts incurred as the Company 
proposes in the instant proceeding.  He explained that the Commission-approved rate 
case expense is the amount that should be considered for recovery in future cases if not 
yet amortized by the time a Company files its next rate case.   
 
 Mr. Griffin explained that it would be inappropriate to recover costs not approved 
by the Commission retroactively in this case (ICC Staff Exhibit 15.0 Corrected at 
15:289-296) 
 
 Staff’s position is that unlike the Company’s proposal, Mr. Griffin’s adjustment is 
reasonable and is consistent with the law.  To reject Mr. Griffin’s adjustment would -- as 
Mr. Griffin put it -- allow ComEd “to true up its prior rate case expense.” ICC Staff 
Exhibit 2.0 Corrected at 18:347-348. A true up of rate case expense recovered through 
base rates would be contrary to the law.  Specifically, it would constitute retroactive 
ratemaking.  ComEd acknowledges that the Commission in its 2005 rate case only 
allowed it to recover $7,315,000 in rate case expense, but in this case ComEd now 
wants the Commission to allow it recovery of an additional $1,048,000 in 2005 rate case 
expense because that additional amount is now known and has been incurred.  ComEd 
Ex. 25.0 Corrected, p. 62.  In essence, ComEd’s position is that the previously approved 
2005 rate case expense was set too low by the Commission, and the Commission 
should now allow it to recover an additional amount equal to its incremental actual 2005 
rate case expenses incurred in 2006.  It is Staff;’s position that ComEd’s position fails to 
consider prior case law.  The Supreme Court has held that “the Act does not permit 
retroactive ratemaking; that is, the law prohibits refunds when rates are too high and 
surcharges when rates are to low. Citizens Utilities Co. v. Illinois Commerce Comm’n 
(1988)” Business and Professional People I, 136 Ill. 2d 192, 209 (1989)  Clearly, to 
allow ComEd to recover incremental 2005 rate case expense actually incurred in 2006 
would be a surcharge to the rates previously approved by the Commission for 2005 rate 
case expense. 
 
 Staff found ComEd’s position to also be unfair.  In Staff’s opinion ComEd’s 
argument that these additional 2005 rate case amounts were incurred during the test 
year fails to consider that ComEd in its prior rate case and its current rate case has 
chosen to seek recovery of rate case expense based upon an amortized amount of rate 
case expense rather than actual rate case expense incurred in the test year.  By 
seeking: (1) the amortized 2005 rate case expense, (2) the amortized current rate case 
expense and (3) the incremental additional rate case expense, ComEd wants it all.  
According to Staff, if ComEd wants recovery for the rate case expense actually incurred 
during the test year, i.e. 2006, then it cannot at the same time seek recovery of 
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amortized rate case expenses which have not been incurred during the test year.  That 
is, there should be no recovery of the unamortized 2005 rate case expense incurred 
prior to the test year and no recovery of the amortized rate case expense for the current 
docket which were incurred subsequent to the test year.  ComEd can’t have it both 
ways.  It must choose one or the other, but it can’t have both. 
 
 Staff notes that in its initial brief, ComEd first responds to AG witness Mr. Effron’s 
argument that the amount should not be allowed because it is retroactive ratemaking.  
ComEd then responds to Staff by arguing that Mr. Griffin’s position on this issue is 
simply that recovery is not allowed because he was “‘unaware of any Commission order 
allowing a Company to include as costs in the unamortized balance of its prior rate case 
costs that are in excess of the level approved by the Commission in that case’.” ComEd 
IB, p. 57. Staff states that ComEd misunderstands Staff’s position on this issue.  As 
implied in Mr. Griffin’s testimony (ICC Staff Exhibit 15.0 Corrected, p. 15) and set forth 
in Staff’s Initial Brief, Staff’s position is that allowing ComEd to “true up it prior rate case 
expense” would constitute retroactive ratemaking.  Staff IB, p. 44. 
 
 Staff notes that ComEd’s only response in its initial brief to the retroactive 
ratemaking argument is to cite to the cross examination of Mr. Effron, wherein Mr. 
Effron testified that he understood that in this case “ComEd is not seeking recovery of 
those costs under some theory that in 2006 its rates were too low?”. Tr. at 585:11-15 
(emphasis added); ComEd IB, p. 57.  Whether ComEd has stated in its pleadings or 
testimony that it is or is not seeking recovery of the expenses “under some theory that in 
2006 its rates were too low.” is irrelevant.  What is at issue is whether ComEd’s 
proposed recovery of these additional rate case expenses would constitute retroactive 
ratemaking, which it would. 
 
 ComEd acknowledges that the Commission in its 2005 rate case only allowed it 
to recover $7,315,000 in rate case expense, but in this case ComEd now wants the 
Commission to allow it to recover an additional $1,048,000 in 2005 rate case expense 
($3,143,000 in total) because that additional amount is now known and has been 
incurred.  ComEd Ex. 25.0 Corrected, p. 62.  Staff states that whether intended or not, 
the real effect of ComEd’s proposal to recover additional 2005 rate case expense is to 
increase retroactively the amount of 2005 rate case expense previously allowed by the 
Commission, and the Commission should now allow ComEd to recover an additional 
amount equal to its incremental actual 2005 rate case expenses incurred in 2006.  The 
Supreme Court has held that “the Act does not permit retroactive ratemaking; that is, 
the law prohibits refunds when rates are too high and surcharges when rates are to low. 
Citizens Utilities Co. v. Illinois Commerce Comm’n (1988)” BPI I, 136 Ill. 2d 192, 209 
(1989)  Staff contends that to allow ComEd to recover incremental 2005 rate case 
expense actually incurred in 2006 would be a surcharge to the rates previously 
approved by the Commission for 2005 rate case expense. 
 
 ComEd’s theory/argument in support of recovery is that the costs were prudently 
incurred reasonable expenses incurred during the test year. ComEd IB, p. 58.  Staff 
states that ComEd’s argument that these additional 2005 rate case amounts were 
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incurred during the test year fails to consider that ComEd in its prior rate case and its 
current rate case has chosen to seek recovery of rate case expense based upon an 
amortized amount of rate case expense for its 2005 rate case rather than actual rate 
case expense incurred in the test year.  If ComEd wants recovery for the rate case 
expense actually incurred during the test year, i.e. 2006, then it cannot at the same time 
seek recovery of unamortized rate case expenses which have not been incurred during 
the test year.  That is, there could be no recovery of the unamortized 2005 rate case 
expenses incurred prior to the test year and no recovery of the rate case expenses for 
the current docket incurred subsequent to the test year.  Staff’s position on this issue is 
both fair and reasonable and should be accepted by the Commission.  To adopt 
ComEd’s position would be contrary to law. 
 
 ComEd also argues that the 2005 rate case expense costs incurred in 2006 
which Mr. Griffin disallows are: 
 

costs that because of timing, ComEd was unable to prove as “actuals” at 
the time it provided its rate case expense forecasts in the 05-0597 rate 
case.  Indeed, in that case, ComEd provided estimates of these remaining 
costs, which the Commission disallowed because they were not yet 
actuals.  If ComEd is prohibited from recovering costs when they are 
estimates, as in 05-0597, and is also prohibited from recovering those 
costs as actual test year expenses, the Commission will be improperly 
disallowing costs that no one has suggested were imprudent or 
unreasonable in the first instance.  

 
ComEd IB, pp. 57-58 (emphasis added).  Staff responds that contrary to ComEd’s 
argument, the Commission never ruled that it was disallowing estimated 2005 rate case 
expenses in Docket No. 05-0597 based on a ruling that only “actual” rate case 
expenses are recoverable.  
 
 First, Staff asserts that the Commission’s order in Docket No. 05-0597 contains 
no such ruling.  With respect to Staff’s rate case expense adjustment in Docket No. 05-
0597, the Commission stated as follows: 
 

 Before we address the issue of which recovery mechanism is most 
appropriate for procurement case expenses, the Commission will adjust 
Administrative and General expense … to reduce the rate case expense 
to be recovered by ComEd by Staff’s proposed adjustment of $626,000 … 
because we agree with Staff that these amounts were not fully 
substantiated by ComEd. 

 
Commonwealth Edison Co., ICC Docket No. 05-0597, (Final Order, July 26, 2006), at 
47 (“05-0597 Final Order”).  The 05-0597 Final Order nowhere indicates that the rate 
case expense adjustment adopted by the Commission was based on the rejection of 
estimated costs because they were not yet actuals.  
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 Staff also states that ComEd’s assertion is incorrect.  ComEd’s interpretation of 
the 05-0597 Final Order relies upon the rebuttal panel testimony of Mses. Houtsma and 
Frank.  In their testimony, Mses. Houtsma and Frank argue that the Commission 
decision in the 2005 case “appears to have been made based upon the amounts that 
could be supported with actual expenses.” ComEd Ex. 25.0 Corr., 62:1298-1299.  In 
support, Mses. Houtsma and Frank refer to Ms. Hathhorn’s testimony in the 2005 rate 
case where she stated that her rate case expense adjustment disallows “estimated 
amounts ‘not yet substantiated by ComEd.’ Staff Ex. 12.0, p. 20, lines 424-426.” ComEd 
Ex. 25.0 Corrected, p. 62.  This reference does not support their argument regarding 
actuals.   
 
 Moreover, Staff continues, Ms. Hathhorn’s testimony in Docket 05-0597 made 
clear that the amount of rate case expense she allowed was not limited to amounts that 
could be supported with actual expenses: 
 

I note that my Schedule 12.12, page 2, though, is updated through 
January 2006 actual expenses with the remainder of 2006 expenses 
estimated. Further, my adjustment does not disallow estimated amounts 
for external legal costs expected through the end of this proceeding …. 

 
ICC Staff Exhibit 12.0 (Docket 05-0597), 23:500-504 (http://www.icc.illinois.gov/e-
docket/reports/view_file.asp?intIdFile=165072&strC=bd)  Staff further notes that Mses. 
Houtsma and Frank admit that Staff’s adjusted 2005 rate case expense included 
estimated expenses for 2006 (and was not an adjustment limiting ComEd to actual 
costs incurred) when they testify that “In that proceeding [05-0597], the Commission 
used Staff’s estimates for 2006 costs associated with a number of rate case expenses, 
based upon actual amounts incurred in 2005.”  ComEd Ex. 25.0 Corr., 61:1280-1282.  
 
 Staff submits that ComEd’s argument should be rejected because it has 
misinterpreted both the Commission’s conclusion in the 2005 order and Staff witness 
Hathhorn’s testimony on the issue.  The costs at issue in the 2005 rate case were not 
disallowed because ComEd failed to provide “actuals”.  ComEd can cite to no language 
in the 05-0597 Final Order to support that assertion.  Rather, the Commission 
disallowed the costs because the Commission agreed with Staff witness Hathhorn that 
the costs were not fully substantiated by ComEd.  05-0597 Final Order at 47.  As is 
evident from the language in the order, the Commission’s conclusion on this issue was 
based upon the testimony of Staff witness Hathhorn and her adjustment.  While Mses. 
Houtsma and Frank note in their testimony that Ms. Hathhorn found a certain amount of 
the estimated amounts to be unsubstantiated, no where in their testimony do they cite to 
testimony by Ms Hathhorn in the 2005 rate case where Ms. Hathhorn testifies that an 
unsubstantiated expense is simply one which for which there are no actuals.   
 
 Staff concludes that there is no credible basis to find that Ms. Hathhorn (or the 
Commission) only considered actuals.  Staff further notes that such a position would be 
inconsistent with the position Staff has taken in this case.  In this case, Mr. Griffin 
allowed 2007 rate case expenses greater than actuals incurred by ComEd. ICC Staff 
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Exhibit 15.0 Corrected, p. 12.  For ComEd to suggest that Staff took a contrary position 
in the prior case is not credible.  ComEd witnesses Houtsma and Frank make that 
assumption, but that assumption is incorrect.  ComEd argument in this case that the 
Commission in the 2005 order disallowed the estimated 2006 costs because they were 
not yet actual is based on a false assumption and must be denied.   
 
 For all the foregoing reasons, Staff’s proposes to disallow ComEd’s request for 
2005 rate case expense in excess of the 2005 rate case expense amount approved by 
the Commission in the Company’s last rate proceeding. 
 

VI. RATE OF RETURN 

A. Capital Structure (Uncontested) 

 Staff recommended a December 31, 2006 capital structure consisting of 54.96% 
long-term debt and 45.04% common equity.  ICC Staff Exhibit 4.0 Corrected, p. 3.  
ComEd and CUB did not object to Staff’s proposed capital structure, and IIEC did not 
address Staff’s proposal in its testimony.  ComEd Exhibit 28.0, p. 10; CUB Exhibit 4.0, 
p. 14. 
 

B. Cost of Long-Term Debt (Uncontested) 

 Staff and ComEd agree that the proper estimate for cost of long-term debt is 
6.78%.  ComEd Exhibit 28.0, p. 12; ICC Staff Exhibit 17.0, p. 2. 
 

C. Cost of Common Equity 

IB 
 
  
 Staff witness Michael McNally estimated ComEd’s investor-required rate of return 
on common equity to be 10.30%.  ICC Staff Exhibit 4.0 Corrected, p. 28.  Mr. McNally 
measured the investor-required rate of return on common equity using discounted cash 
flow (“DCF”) and Capital Asset Pricing Model (“CAPM”) analyses.  Mr. McNally applied 
those models to a sample of electric utility and gas distribution utility companies 
(“Comparable Sample”) chosen on the basis of a principal components analysis using 
six financial and operating ratios over the 2004-2006 period.  After calculating the 
scores for each principal component, he rank-ordered the companies in terms of least 
relative distance from ComEd’s target scores.  The Comparable Sample consisted of 
the nine utilities the least distance from, and therefore, the most comparable to, ComEd 
that: (1) were assigned an S&P issuer credit rating in the A or BBB rating categories; (2) 
had growth rates from Zacks Investment Research, Inc. (“Zacks”); (3) paid consistent 
quarterly dividends; (4) had sufficient price data to calculate beta; and (5) had no 
pending nor recently completed significant mergers, acquisitions, or divestitures.  ICC 
Staff Exhibit 4.0 Corrected, pp. 8-9. 
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 DCF analysis assumes that the market value of common stock equals the 
present value of the expected stream of future dividend payments.  Since a DCF model 
incorporates time-sensitive valuation factors, it must correctly reflect the timing of the 
dividend payments that stock prices embody.  The companies in Mr. McNally’s 
Comparable Sample pay dividends quarterly.  Therefore, Mr. McNally applied a 
quarterly DCF model.  ICC Staff Exhibit 4.0 Corrected, p. 12. 
 
 Mr. McNally employed a multi-stage, non-constant DCF model in his DCF 
analysis.  Mr. McNally explained that Staff does not typically use a non-constant growth 
DCF model because it is a more elaborate model with additional unobservable growth 
rate variables that are likely subject to greater measurement error than the analyst 
growth rate estimates Staff uses in constant-growth DCF analyses.  However, the cost 
of common equity estimate derived from a constant-growth DCF model is appropriate to 
use only if the near-term growth rate forecast for each company in the sample is 
expected to equal its average long-term dividend growth.  In this case, the expected 
near-term growth level for the Comparable Sample (7.72%) was over 50% greater than 
that expected for the overall economy, as measured by GDP growth (approximately 
5%).  Mr. McNally explained that, in theory, no company could sustain into infinity a 
growth rate any greater than that of the overall economy, or it would eventually grow to 
become the entire economy since the rest of the economy would become infinitesimal in 
relation.  Moreover, since utilities in particular are generally below-average growth 
companies, the sustainability of an above average growth rate is particularly dubious.  
Thus, given the large difference between the growth rates for the Comparable Sample 
companies and the overall growth of the economy, the continuous sustainability of the 
Zacks growth rates for the Comparable Sample is highly unlikely.  Therefore, Mr. 
McNally concluded that the measurement error associated with a constant-growth DCF 
analysis exceeds that associated with a non-constant growth DCF model, making the 
latter model preferable.  ICC Staff Exhibit 4.0 Corrected, pp. 12-13. 
 
 Mr. McNally’s non-constant growth DCF model incorporated three stages of 
dividend growth.  The first, a near-term growth stage, is assumed to last five years.  For 
this stage, Mr. McNally used Zacks growth rate estimates as of February 1, 2008.  The 
second stage is a transitional growth period that spans from the beginning of the sixth 
year through the end of the tenth year.  The growth rate employed in the transitional 
growth period equals the average of the Zacks growth rate and the “steady-state” stage 
growth rate.  Finally, the third, or “steady-state,” growth stage commences at the end of 
the tenth year and is assumed to last into perpetuity.  For this stage, Mr. McNally 
utilized the implied 20-year forward U.S. Treasury rate in ten years, which reflects 
current expectations of the long-term overall economic growth during the steady-state 
growth stage of his non-constant DCF model.4  An implied 20-year forward U.S. 

                                            

(continued…) 

4 Excepting a small premium for interest rate risk, the implied 20-year forward U.S. Treasury 
rate in ten years represents the risk-free rate of return during the 20-year period beginning in 10 
years and ending 30 years from today, as implied by current 10- and 30-year U.S. Treasury 
rates.   The overall economic growth rate and the risk-free rate of return should be similar since 
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Treasury rate in ten years of 4.73% was derived from the 10- and 30-year U.S. Treasury 
rates as of February 1, 2008 using the following formula: 

20f10  = [(1+30r0) 30 / (1+10r0) 10] 1/20 – 1 

 Where 20f10 = the implied 20-year forward U.S. Treasury rate in ten years; 
 30r0 = the current 30-year U.S. Treasury rate; and 

10r0 = the current 10-year U.S. Treasury rate. 

ICC Staff Exhibit 4.0 Corrected, pp. 14-15. 
 
 An expected stream of dividends for each company in the Comparable Sample 
was then estimated by applying the growth rate estimates for those three stages to the 
February 1, 2008 dividend.  The discount rate that equates the present value of this 
expected stream of cash flows to the company’s February 1, 2008 stock price equals 
the market-required return on common equity.  Based on this growth, stock price, and 
dividend data, Mr. McNally’s DCF estimate of the cost of common equity was 9.35% for 
the Comparable Sample.  ICC Staff Exhibit 4.0 Corrected, pp. 14 and 17. 
 
 According to financial theory, the required rate of return for a given security 
equals the risk-free rate of return plus a risk premium associated with that security.  The 
risk premium methodology is consistent with the theory that investors are risk-averse 
and that, in equilibrium, two securities with equal quantities of risk have equal required 
rates of return.  Mr. McNally used a one-factor risk premium model, the Capital Asset 
Pricing Model, to estimate the cost of common equity.  In the CAPM, the risk factor is 
market risk, which cannot be eliminated through portfolio diversification.  ICC Staff 
Exhibit 4.0 Corrected, pp. 18-19. 
 
 The CAPM requires the estimation of three parameters: beta, the risk-free rate, 
and the required rate of return on the market.  For the beta parameter, Mr. McNally 
combined adjusted betas from Value Line and a regression analysis.  The average 
Value Line beta estimate was 0.82, while the regression beta estimate was 0.67.  ICC 
Staff Exhibit 4.0 Corrected, pp. 24-27.  For the risk-free rate parameter, Mr. McNally 
considered the 1.74% yield on four-week U.S. Treasury bills and the 4.37% yield on 
thirty-year U.S. Treasury bonds.  Both estimates were measured as of February 1, 
2008.  Forecasts of long-term inflation and the real risk-free rate imply that the long-term 
risk-free rate is between 4.4% and 5.6%.  Thus, Mr. McNally concluded that the U.S. 
Treasury bond yield is currently the superior proxy for the long-term risk-free rate.  ICC 
Staff Exhibit 4.0 Corrected, pp. 19-23.  Finally, for the expected rate of return on the 
market parameter, Mr. McNally conducted a DCF analysis on the firms composing the 
                                                                                                                                             
(continued from previous page) 

both are a function of production opportunities and consumption preferences. ICC Staff Exhibit 
4.0 Corrected, p. 15.) 
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S&P 500 Index.  That analysis estimated that the expected rate of return on the market 
equals 13.55%. ICC Staff Exhibit 4.0 Corrected, p. 24.  Inputting those three parameters 
into the CAPM, Mr. McNally calculated a cost of common equity estimate of 11.25% for 
the Comparable Sample. ICC Staff Exhibit 4.0 Corrected, p. 27. 
 
 Based on his DCF and risk premium models, Mr. McNally estimated that the cost 
of common equity for the Comparable Sample is 10.30%.  To determine the suitability of 
that cost of equity estimate for ComEd, Mr. McNally assessed the risk level of his 
Comparable Sample relative to that of ComEd.  The companies composing the 
Comparable Sample were selected based on the similarity of their financial and 
operating ratios to those of ComEd, which indicates a very similar degree of overall risk.  
Thus, Mr. McNally concluded that the Comparable Sample appropriately reflects the risk 
level of ComEd and no risk adjustment is necessary.  ICC Staff Exhibit 4.0 Corrected, 
pp. 10-11 and 27-29. 
 
  
 Staff witness McNally found ComEd witness Dr. Hadaway’s had an inappropriate 
use of unsustainably high growth rates in his DCF analyses which lead to an overstated 
cost of equity estimate.  ICC Staff Exhibit 4.0 Corrected, p. 30.  Staff witness McNally 
testified that the near-term, company-specific growth rates for Dr. Hadaway’s Utility 
Sample, like those for Mr. McNally’s Comparable Sample, are not sustainable over the 
long term, based on current expectations of long-term economic growth.  Forecasts 
from EIA, Global Insight, and the Survey, as well as current U.S. Treasury bond yields, 
including Dr. Hadaway’s own risk-free rate estimate, all indicate expectations of long-
term growth in the overall economy of approximately 5%.  ICC Staff Exhibit 4.0 
Corrected, p. 30; ComEd Exhibit 10.7.  In contrast, the average near-term growth rate 
for Dr. Hadaway’s Utility Sample is approximately 20% greater, at 6.05%.  Since utilities 
are generally below average growth companies, it is unlikely investors expect the 
companies in Dr. Hadaway’s sample to be able to sustain above average growth.  ICC 
Staff Exhibit 4.0 Corrected, pp. 30-31. 
 
 It is Staff’s position that under such circumstances, it would be appropriate to 
employ a non-constant DCF model, which Dr. Hadaway did.  Unfortunately, rather than 
address the unsustainable growth rate error, Dr. Hadaway compounded it by employing 
an even higher, historically-based GDP estimate of 6.50% for the steady-state stage of 
his non-constant DCF analysis.  Moreover, in one of his constant-growth DCF analyses, 
he abandoned his near-term, company-specific growth rate estimates altogether, using 
the higher GDP growth estimate exclusively, further exacerbating the unsustainable 
growth rate error.  ICC Staff Exhibit 4.0 Corrected, p. 31. 
 
 In Staff’s opinion the Company has not demonstrated that Dr. Hadaway’s GDP 
growth rate estimate reflects investors’ current expectations of future overall economic 
growth, much less that of the companies in his sample.  In fact, Dr. Hadaway’s GDP 
growth rate does not measure current investor expectations of future economic growth, 
but rather, equals the average achieved growth rate over various historical periods from 
1947-2007.  ComEd Exhibit 29.05.  The Company provided no evidence to demonstrate 
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that investors set their long-term expectations of future growth on growth achieved over 
that past 60 years, much less, in the specific manner Dr. Hadaway did.  Furthermore, 
the actual, published GDP forecasts noted above indicate that expectations for future 
GDP growth are much lower than the GDP growth rate Dr. Hadaway employed.  
Moreover, while the risk-free rate and the GDP growth rate should be similar, as both 
are functions of production opportunities and consumption preferences without the 
effects of a risk premium, Dr. Hadaway’s 6.5% GDP growth estimate is much closer to 
riskier BBB-rated utility debt rates than the risk-free rate, which, Dr. Hadaway himself 
estimated to be 5.08%.5  ICC Staff Exhibit 4.0 Corrected, p. 23; ComEd Exhibit 29.0, p. 
5.  Thus, the Company’s assumption that investors expect 6.50% long-term growth for 
GDP, let alone for utilities, is highly dubious.  ICC Staff Exhibit 4.0 Corrected, p. 31. 
 
 Staff also pointed out that the Value Line forecasts of the earnings retention rates 
for the companies in Dr. Hadaway’s sample provide further evidence that the 6.60% 
GDP growth rate is not a reasonable estimate of the sustainable growth for the 
companies in Dr. Hadaway’s Utility Sample.  The 33.5% average Value Line retention 
rate forecast for the companies in Dr. Hadaway’s Utility Sample, combined with Dr. 
Hadaway’s 10.75% return on equity estimate, indicate a sustainable growth of only 
3.60% (33.5% × 10.75% = 3.60%).  In contrast, in order to sustain 6.50% growth, either 
the return on equity for the companies in his Utility Sample would have to average 
approximately twice the 10.75% cost of equity Dr. Hadaway estimated, or the average 
retention rate for those companies would have to be nearly twice the 33.5% average 
Value Line forecast.  ICC Staff Exhibit 4.0 Corrected, p. 32.  While one can debate 
whether investors’ true expectation for the average retention rate is, for example, 30% 
or 40%, the retention rate of greater than 60% that Dr. Hadaway’s 6.5% growth rate 
implies is completely out of line with the forecast from a source that Dr. Hadaway refers 
to as “reputable.”  ComEd Exhibit 10.0, p. 3.  Similarly, while one can debate whether 
the rate of return on new investment for a particular utility should be, for example, 10% 
or 11%, the 21.62% rate of return on new investment Dr. Hadaway’s 6.5% growth rate 
implies is clearly beyond any range of reasonableness.  Thus, while the sustainable 
growth for Dr. Hadaway’s Utility Sample may not be precisely 3.6%, it is almost certainly 
not 6.5%. 
 
 Staff also found Dr. Hadaway’s risk premium analysis to contain several flaws 
that undermine the reliability of the resulting estimates.  Dr. Hadaway’s testimony failed 
to specify many critical factors that influenced the allowed returns that form the basis of 
that analysis, including the relative risk of the utilities involved in those return decisions, 
the capital structure that was adopted, or the amount of the common stock flotation cost 
adjustment, if any, that was included in each of those decisions.  Without such data, any 
evaluation of the return recommendations in this proceeding via comparison to the 
authorized returns reflected in the data Dr. Hadaway cites is useless, since we have no 
basis on which to assess comparability.  ICC Staff Exhibit 4.0 Corrected, pp. 32-33. 

                                            
5 According to Dr. Hadaway, BBB-rated debt included a risk premium of approximately 2% over 
20-year U.S. Treasury rates in early 2008.  ComEd Exhibit 29.0, p. 5. 
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 In addition, his risk premium analysis is based on a regression of average equity 
risk premium relative to the concurrent average utility bond yield during the 1980 
through 2006 period, which presents two problems.  First, in a regression, the predictive 
ability of the historical sample regression line falls markedly as the observation departs 
progressively from the mean.  The 6.70% projected single-A utility bond yield estimate 
Dr. Hadaway employed is significantly below the 9.35% average of the observations in 
the study.  Thus, it is questionable whether the relationship he modeled holds at such a 
relatively low interest rate.  Second, Dr. Hadaway has provided no evidence to 
demonstrate that the linear regression equation he developed for the 1980-2006 period 
is stable over a greater length of time.  That is, he has not shown that the relationship 
he modeled between interest rates and equity risk premia applies to the projected utility 
bond yield he employed.  ICC Staff Exhibit 4.0 Corrected, pp. 33-34. 
 
 Finally, in Docket No. 05-0597, Dr. Hadaway acknowledged that his risk premium 
analysis, which is the same as that which he uses in this proceeding, suffers from 
“statistical deficiencies.”  In that proceeding, Dr. Hadaway used his risk premium results 
merely as a “check of reasonableness” of his DCF results.  In contrast, Dr. Hadaway 
gave “explicit weight” to his risk premium analysis in the instant docket. ICC Staff Exhibit 
17.0, pp. 7-8. 
 
 It is also Staff’s position that Dr. Hadaway arbitrarily weights the results of his 
various individual cost of equity models, leading to an ultimate cost of equity 
recommendation that is inconsistent with those results.  Specifically, his recommended 
DCF range of 10.5% to 11.1% reflects only the high-end of the ranges for his various 
DCF analyses.  If he had reflected the full range of the DCF outcomes he presents, his 
DCF range would be 9.6% to 11.1%.  The midpoint of that range suggests a cost of 
equity of 10.35%. ICC Staff Exhibit 4.0 Corrected, p. 34. 
 
  
 Staff took issue with CUB employing an annual DCF model, rather than a 
quarterly model, as Staff employed.  CUB Exhibit 1.0, p. 23.  As Staff explained, 
incorporating stock prices that the financial market sets on the basis of quarterly 
dividend payments into a model that ignores the time value of quarterly cash flows 
constitutes a misapplication of DCF analysis.  ICC Staff Exhibit 4.0 Corrected, p. 11-12.  
Staff explained that the argument regarding the use of a quarterly DCF versus an 
annual DCF model is a basic question of the time value of money.  Staff pointed out that 
while CUB witness Thomas acknowledges the greater value to investors of quarterly 
dividends relative to a single, annual dividend of the same total amount paid at the end 
of the year.6  he fails to acknowledge that greater value to investors means a greater 
cost to the Company, since the investors’ required return is the Company’s cost of 
                                            
6 That value is incorporated into the share price investors are willing to pay, which is a function 
of their required return.  If, all else equal, investors expected a switch to annual dividends rather 
than quarterly dividends, they would bid down the stock price to reflect the lower relative value 
of annual dividends in order to still achieve their required return. 
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equity.  Therefore, Mr. Thomas’s approach does not compensate the Company for that 
additional cost.  In contrast, the quarterly DCF properly compensates Company for the 
cost it incurs. 
 
  
 Staff also took issue with Mr. Thomas’ DCF analysis, because he relied solely on 
a “b x r” growth rate estimate of 3.09% derived from historical data, rather than relying 
on analysts’ forecasted growth rates, as Staff and the Company did.7  Staff cited a study 
that indicates that analyst growth rate estimates for utilities, in particular, are not 
overstated relative to their achieved growth.  Thus, reliance on analysts’ growth rates for 
utilities does not appear to produce an upwardly biased cost of equity.  Staff also took 
issue with Mr. Thomas’s argument that incorrectly implies that analyst growth rates 
should be judged on their ability to accurately predict future growth, rather than on their 
value as proxies for investors’ ex ante expectations.  According to Staff the significant 
question is whether or not analyst growth rates accurately portray investor expectations 
of future growth.  It is Staff’s position that Mr. Thomas has presented no evidence to 
demonstrate that analyst growth rates are poor proxies for investor growth expectations.  
ICC Staff Exhibit 17.0, pp. 8-10. 
 
 In response to Mr. Thomas’ argument that in circumstances where the dividend 
payout ratio is expected to change, a “b x r” growth rate estimate is superior to analysts’ 
forecast Staff explained, there are several problems with rejecting analysts’ growth 
forecasts based solely on the divergence of Value Line’s DPS and EPS projections.  
Moreover, even if one were to agree that the divergence of DPS and EPS growth 
disqualifies either for use in a DCF analysis, a growth rate that is almost a full 
percentage point less than either the EPS or DPS growth projection is an inappropriate 
alternative.  The “b x r” growth rate formula reveals that when DPS grows more slowly 
than EPS, sustainable growth must, by the laws of mathematics, be higher than DPS 
growth, not lower.  Thus, according to Staff even if one accepts Mr. Thomas’s argument 
that the difference in the Value Line growth projections for DPS and EPS is sufficient for 
rejecting them both, the long-term steady state growth rate must be higher than the 
4.03% DPS growth rate and, consequently, the 3.09% growth rate Mr. Thomas 
employed is clearly understated.  ICC Staff Exhibit 17.0, pp. 11-13. 
 
 Staff also pointed out that Mr. Thomas inconsistently applied a growth rate that 
reflects historical dividend payout ratios with dividend yields that reflects current 
dividend payout ratios.  In support Staff pointed out the following.  First, growth rates 
derived from historical data are inconsistent with the prospective nature of the cost of 
common equity.  While a historical perspective has value in forecasting the future, one 
cannot reasonably forecast the future by looking exclusively to the past, as Mr. Thomas 
did.  In fact, the same historical data Mr. Thomas used is also available to security 
analysts who have the added benefit of current information that can be incorporated to 

                                            
7 Staff also relied on current U.S. Treasury bond rates, while the Company also relied on 
historical achieved GDP growth rates.  ICC Staff Exhibit 4.0 Corrected, pp. 14-15 and 30-32. 

50 



improve their forecasts of future growth relative to forecasts based on historical data 
alone.  Second, as Mr. Thomas notes, Value Line earnings per share and dividend per 
share growth data indicate that the average dividend payout ratio for his sample is 
expected to fall which, conversely, indicates that the average retention ratio for his 
sample is expected to rise.  The lower retention ratios during the historical period from 
which Mr. Thomas derived his “b x r” growth rate (i.e., 2002-2006) produced lower 
growth rates than would be expected going forward, all else equal.  Conversely, the 
higher retention ratios going forward would produce a lower dividend yield than 
experienced in the past, all else equal.  Thus, Mr. Thomas mismatched the growth rates 
from 2002-2006 (when retention rates were lower and, thus, dividend yields were 
higher) with the current dividend yields (when retention rates are higher and, thus, 
dividend yields lower).  This inconsistency between the retention rate and dividend yield 
measurement periods contributes to Mr. Thomas’ underestimation of the cost of equity.  
ICC Staff Exhibit 17.0, pp. 13-14. 
 
 The above notwithstanding, Mr. Thomas presented no reason to reject analysts’ 
growth rates altogether.  Indeed, Mr. Thomas’s argument was not that analyst growth 
rates should be disregarded entirely if they are upwardly biased, but that they should 
not be the used exclusively in that case.  In fact, he repeated that sentiment at least 
three times in his testimony.  Nevertheless, despite presenting analyst EPS growth 
rates from four separate sources, Mr. Thomas ignored them when performing his DCF 
analysis.  Instead, Mr. Thomas elected to rely solely on a “b x r” growth rate estimate 
derived from historical data.  That approach produced a growth rate of 3.09%, which is 
almost one full percentage point lower than the lowest of the four analyst EPS growth 
rates noted in his testimony and over three percentage points lower than the Reuters 
analyst growth rate he presented.  Obviously, if, as his argument suggests, Mr. Thomas 
were to have given any weight to any of those analyst growth rates in his DCF analysis, 
the resulting cost of equity would have been higher than his 7.77% recommendation.  
ICC Staff Exhibit 17.0, pp. 10-11.  Moreover, numerous studies have shown that analyst 
growth rate estimates are better predictors of actual growth rates than are predictors 
based solely on historical information and that the results of valuation models, such as 
the dividend growth model, are typically more accurate when the growth rate comes 
from analyst forecasts.  ICC Staff Exhibit 17.0, p. 13. 
 
 Staff took issue with Mr. Thomas’ challenge to the direct application of the CAPM 
in determining ComEd’s cost of equity, claiming that a paper by Gregory L. Nagel et al. 
(the “Nagel paper”) “rejects the version of the CAPM traditionally used by the 
Commission.”  Staff explained that the Nagel paper did not evaluate and, thus, did not 
reject the version of the CAPM traditionally used by the Commission.  Specifically, the 
Nagel paper does not apply to Staff’s CAPM, because it does not evaluate a CAPM that 
utilizes adjusted betas.  Rather, the Nagel Paper found that a CAPM using raw betas 
was less accurate in predicting realized rates of return than a naïve model that assumes 
the same cost of equity, equal to the risk-free rate plus a risk premium, applies to all 
stocks (i.e., all betas equal 1.0).  Ironically, after asserting that the CAPM can only be 
used if the Commission “carefully selects the appropriate beta,” Mr. Thomas 
recommended the use of raw betas in the CAPM analysis he presented as a check of 
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his DCF analysis, despite his own sources’ explicit rejection of such an approach.  ICC 
Staff Exhibit 17.0, p. 15. 
 
 Staff also took issue with Mr. Thomas’ criticism regarding the use in the CAPM of 
betas adjusted for reversion to the market mean of 1.0, citing a study that concluded 
that utility betas actually revert to a utility average beta rather than the market mean.  
Staff found Mr. Thomas’s criticism to be unfounded.  The beta parameter used in CAPM 
analyses is generally derived from historical data, but, in theory, should be a forward-
looking number.  Ex post empirical tests of the CAPM suggest that the linear 
relationship between risk, as measured by raw (i.e., historical) beta, and return is flatter 
than the CAPM predicts.  That is, securities with raw betas less than one tend to realize 
higher returns than the CAPM predicts, while securities with raw betas greater than one 
tend to realize lower returns than the CAPM predicts.  Thus, Staff adjusted the raw 
betas to improve the accuracy of its beta estimates.  Doing so produces predicted rates 
of return are more similar to observed realized rates of return.  Thus, adjusted betas 
surpass raw betas as predictors of future returns and are, therefore, superior forward-
looking betas.  Studies have shown that such adjustments result in appreciably better 
forecasts, finding that the reduction in both bias and inefficiency is greater the farther 
away the beta is from one.  Even if one accepts that utility betas actually revert to a 
utility average beta rather than the market mean of 1.0, the derivation of the true 
industry mean beta is problematic.  Not only is any estimate of the true industry portfolio 
beta mean dubious, as betas change over time, but the farther below the market mean 
a raw beta is, the more likely its estimate error is to be negative.  Thus, the average of a 
portfolio of low betas, each of which is likely to be biased downward, will, itself, likely be 
biased downward.  Regardless, as noted previously, Mr. Thomas’s proposal to ignore 
beta reversion altogether and use an unadjusted beta was explicitly rejected in the 
Nagel paper he cited.  ICC Staff Exhibit 17.0, pp. 16-17. 
 
 In response to Mr. Thomas’ suggestion that the proper expected common equity 
market risk premium for determining the investor-required rate of return is between 3 
and 5%, Staff noted that the research cited by Mr. Thomas represents various 
academics’ opinions of the common equity risk premium investors should expect, which 
is not necessarily the same as what the investors truly are expecting.  According to 
Staff, since the relationship between the returns of the stock market and U.S. Treasury 
bonds is not stable over time, current returns provide the best indication of what 
investors are expecting going forward.  Hence, it is Staff’s position that its estimate of 
the common equity risk premium, derived by subtracting the current yield on long-term 
U.S. Treasury bonds from the required return on the S&P 500 provides the actual 
difference between returns on risk-free and risky securities that exists in today’s market.  
ICC Staff Exhibit 17.0, pp. 17-18. 
 
 
 In its Initial Brief, ComEd argues that the Commission should adopt its 10.75% 
cost of equity recommendation or, in the alternative, adopt an update of Staff’s cost of 
equity recommendation, which it alleges to be 10.65%.  ComEd IB, p. 64.  Staff 
responds that  ComEd’s 10.75% estimate is based on flawed analyses (Dr. Hadaway’s 
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use of unsustainably high growth rates in his DCF analysis, Dr. Hadaway’s various risk 
premium analysis flaws, and Dr. Hadaway’s arbitrary and inconsistent weighting of his 
cost of equity models to reach his final recommendation) and should be rejected.  In 
addition to those general methodological flaws, Staff responds that the Company’s 
update of its own cost of equity estimate is unreliable.  First, the Company failed to 
specify the dates for the analyst growth rates employed.  ComEd Exhibit 29.06.  Thus, 
based upon the record evidence the Commission does not know if the more recent 
analysis was fully updated or if all of the data was updated to a consistent date.  
Second, Dr. Hadaway’s quarterly discounted cash flow (“DCF”) model estimate of 
11.1%, which represents the high-end of the range from which his cost of equity is 
drawn, includes individual returns on equity (“ROEs”) as high as 15.1%, 15.3%, and 
17.6%, which are clearly out of line with the other individual ROEs and any reasonable 
estimate for ComEd.8  The removal of those three estimates would decrease the mean 
ROE for his quarterly DCF model considerably, from 11.1% to 10.4%.  Further, with that 
correction, six of the seven analyses Dr. Hadaway updated produced lower updated 
results than their original estimates.  Yet, Dr. Hadaway concludes that both his original 
and updated analysis indicate the same 10.75% cost of equity.  Such inconsistencies 
raise serious questions as to the value of the updates he proposes. 
 
 Staff also responds that with respect to ComEd’s “update” of Staff’s proposal, it, 
too, is flawed, as the Company chose to update only selected portions of Staff’s 
analysis.  Specifically, Company witness Hadaway failed to update the Zacks growth 
rates for Staff’s DCF analyses or the betas employed in Staff’s CAPM analysis.  ComEd 
Exhibit 42.2.  Those key inputs are the two most contentious factors in those models.  If 
an update were necessary, and it is not, it is unreasonable to update certain inputs, but 
fail to update all inputs, particularly two of the most critical inputs.  Indeed, the very 
reason the Company proposes an update, is because inputs (such as growth rates and 
betas) change.  Thus, the Company cannot accurately claim that its “update” reflects 
what Staff’s cost of equity estimate would have been if performed on February 14, 2008.  
In fact, that “updated” estimate is of no value in determining ComEd’s cost of equity, as 
it does not represent the cost of equity at any single time. 
 
 Moreover, Staff does not endorse the allowance of updates in later rounds of 
testimony, unless good cause is shown (i.e., not simply for the sake of increasing the 
revenue requirement, such as ComEd is proposing).  From a policy perspective, the 
allowance of optional updating from case to case would encourage utilities to selectively 
update only in proceedings in which, or only those factors for which, such updates 
would increase the cost of capital.  The end result would be upward updating but no 
downward updating to cost of equity estimates by utilities.  More generally, Staff does 
not endorse updating in later rounds of testimony, whether optional or compulsory, 
because the period allotted for responsive testimony typically does not provide the time 
                                            
8 Those three estimates are 1.69, 1.77, and 2.74 standard deviations above the average, 
respectively.  Without those estimates, the standard deviation falls from 2.38% to 1.47%, which 
indicates that the remaining individual estimates are relatively tightly distributed, while those 
three high estimates are significant outliers. 
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needed to verify the accuracy of the updates and evaluate the impact of those updates 
on capital structure balances and the embedded costs of debt and preferred stock.  The 
period allotted for responsive testimony is simply not the proper time to change a 
primary case. 
 
 In Staff’s view, the Company did not provide sufficient justification for altering the 
parties’ primary cases during a responsive phase of the proceeding.  The Company’s 
rationale that an update would reflect the more recent market data used to support 
Staff’s Ameren recommendation is without merit.  ComEd IB, p. 63.  First, obviously, 
any update would reflect more recent data; that is true at every phase of the 
proceeding.  However, to update at every phase of the proceeding is impractical.  
Nevertheless, if updates proposed simply for the sake of updating are allowed, the 
sponsor should update all of the components of the cost of capital.  Such an update 
ensures that the components of the cost of capital are measure consistently in order to 
avoid selective component updates that may distort the cost of capital.  Since ComEd 
did not update all of the cost of capital components – indeed, it did not even update all 
inputs into the cost of common equity – we cannot be sure that the cost of capital is not 
distorted, and is realistic. 
 
 Second, the cost of equity recommended by Staff in the Ameren9 proceeding is 
simply not relevant in the instant docket.  As in any contested rate proceeding, the order 
for this proceeding must be based exclusively on the evidence in this record.  220 ILCS 
5/10-103, 10-201(e)(iv); BPI I at 227.    Moreover, that Dr. Hadaway does not know of 
any reason why the Commission should adopt a higher cost of equity for the Ameren 
utilities than for ComEd (ComEd Exhibit 42.0, p. 6) does not mean none exists.10  The 
fact is, the Company failed to demonstrate that the two cases are equivalent.  
Specifically, Dr. Hadaway’s surrebuttal testimony failed to address critical factors that 
influence Staff’s return proposals in the Ameren proceeding.  For instance, Dr. Hadaway 
did not identify the relative risk, as exemplified by credit rating or any other metric, of 
each of the Ameren utilities.  Nor did he identify the capital structures that were 
proposed or the amounts of the common stock flotation cost adjustments, if any, that 
were included in each of those cost of equity recommendations.  Without such data, any 
evaluation of Staff’s return recommendation in this proceeding via comparison to its 
return recommendations in the Ameren proceeding is useless, since we have no basis 
on which to assess comparability.  Thus, the cost of capital for Ameren is irrelevant to 
this proceeding. 
                                            
9 The issue of the rate of return for the Ameren Companies first arose in the surrebuttal 
testimony of Dr. Hadaway.  He testified regarding a cost of equity of approximately 10.7% for 
“the Ameren utilities.”   While ComEd’s brief indicates a specific cost of equity of 10.68% for IP 
and CIPS, those figures do not appear in Dr. Hadaway’s surrebuttal testimony. 
10 The Company emphasizes that Staff used the same methodology in both the instant docket 
and the Ameren proceeding.  The record contains no evidence to support that claim.  
Nevertheless, Staff asserts it should come as no surprise that the same general methodology 
can, and often will, produce different results when analyzing the costs of equity for two different 
companies. 
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 In its Initial Brief, Staff explained that the use of a quarterly DCF model is not only 
appropriate for rate setting purposes, but is necessary for a utility to recover its true cost 
of capital. Staff IB, pp. 58-59.  However, CUB’s Initial Brief provides an example that 
purportedly demonstrates that the quarterly DCF “double-counts” the effect of quarterly 
growth and compounding.  Staff responds that to the contrary, that example shows 
precisely how CUB witness Thomas’s use of an annual DCF model ignores the market 
indicated investor required return and, instead, under compensates the Company as the 
result of the false assumption of annual dividends.  The scenario set in the first bullet 
point ignores the time value of money, incorrectly assuming that the cost to a company 
of paying a quarterly dividend is the same as if an annual dividend were paid.  CUB IB, 
p. 23.  The second scenario reflects the true investor required return, given the reality 
that utilities actually pay dividends quarterly. Id., pp. 23-24.  By ignoring the time value 
of money, the first scenario understates the cost of equity by 14.61%.11  Likewise, Mr. 
Thomas’s use of an annual DCF despite ComEd’s payment of quarterly dividends 
understates the cost of equity.  In contrast, the quarterly DCF properly compensates 
Company for the cost it incurs. 
 

D. Overall Cost of Capital (Derivative) 

 Staff recommends a weighted cost of long-term debt of 3.72% and a weighted 
cost of common equity of 4.64%, which combined with a capital structure of 54.96% 
long-term debt and 45.04% common equity, results in a weighted average cost of 
capital of 8.36%.  ICC Staff Exhibit 17.0, Schedule 17.1. 
 

E. Effects of Riders SMP and SEA 

 With respect to Rider SMP, Staff disagrees with ComEd that a downward 
adjustment to the cost of equity if Rider SMP is approved would penalize ComEd.  ICC 
Staff Exhibit 17.0, p. 20.  To the contrary, Mr. McNally explained that if Rider SMP were 
approved and reduced risk, ratepayers would be the ones penalized if no adjustment 
were made.  Staff witness McNally explained that if implemented appropriately, an 
adjustment would not penalize ComEd, but rather, would fairly compensate ComEd 
through an accurate reflection of ComEd’s true cost of capital in rates.  Id.   
 
 Staff’s position is that there should be no adjustment to the cost of equity for rate 
base assets, but a downward (upward) adjustment to the rate of return for Rider SMP 
assets would be appropriate for each Rider SMP component the Commission adopts 
that would reduce (increase) risk.  The basis for this position is that if adopted, Rider 
SMP would create two classes of assets from a risk perspective; rate base assets and 
                                            
11  In fact, if investors expected to be paid only a single $12 dividend at the end of the year, as 
the first scenario implies, they would not pay $10 for a share of that stock at the beginning of the 
year.  Rather, assuming all else is equal between the two scenarios, they would pay only 
approximately $8.91, in order to earn their required return of 34.61% (12 ÷ 8.91 ≈ 1.3461). 
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Rider SMP assets.  Nonetheless, Staff has not presented a specific cost of equity 
proposal for Rider SMP assets because Staff is not aware of an appropriate means to 
quantify and price the risk differential between Rider SMP projects and rate base assets 
and because the proper cost of equity would be a function of how the rider would 
operate.  ICC Staff Exhibit 17.0, pp. 18-19.  For instance, recovering the capital costs of 
Rider SMP projects would reduce regulatory lag and, thus, decrease risk.  Further, the 
inclusion of a true-up mechanism and the exclusion of a provision for sharing operating 
cost savings with ratepayers would each decrease risk.  In contrast, the inclusion of a 
rate cap that would discontinue recovery of Rider SMP costs if the utility’s earnings 
were above the authorized rate of return would increase risk.  All of these risk 
implications would have a cumulative effect on cost of common equity.  Id., p. 20. 
 
 ComEd in its Initial Brief states that the only Staff or Intervenor witness who 
addressed the issue in rebuttal testimony was Staff witness McNally and he opposed 
any reduction in ComEd’s overall rate of return on rate base assets in the event Rider 
SMP is adopted.  ComEd IB, p. 65.  While that is true, Staff notes that Mr. McNally also 
testified that a downward (upward) adjustment to the rate of return on Rider SMP assets 
would be appropriate for each Rider SMP component the Commission adopts that 
would reduce (increase) risk.  Staff’s Initial Brief further explained that Staff was not able 
to present a specific cost of equity proposal for Rider SMP assets because Staff is not 
aware of an appropriate means to do so. 
 
VII. NEW RIDERS 

A. Overview 

 With respect to Rider SEA Staff opposes approval of the Rider because the 
storm restoration costs to be recovered under that rider are not sufficiently volatile, 
fluctuating or unexpected to justify rider recovery.  In addition, Rider SEA would create 
inappropriate incentives with respect to the Company’s control of maintenance and 
storm restoration expenses.  Other problems with Rider SEA – such as its failure to 
adequately define a storm event – are also discussed below.  In the event the 
Commission does not accept Staff’s recommendation to reject Rider SEA and 
determines that rider recovery of storm restoration expenses is appropriate, Staff has 
proposed various changes to Rider SEA to improve that rider and address Staff’s 
concerns to the extent possible.   
 
 With respect to Rider SMP, Staff’s primary position is that the Commission 
should reject Rider SMP at this time since ComEd has not adequately demonstrated the 
need or appropriateness of rider recovery for system modernization projects.  Certain 
terms and conditions of Rider SMP are also problematic, such as the open ended 
definition of projects eligible for recovery under Rider SMP.  Rider SMP is also 
premature in that certain preliminary decisions regarding the deployment of a smart grid 
and advanced metering infrastructure have yet to be made, making an assessment of 
the appropriateness of rider recovery more difficult at this time.  ComEd has agreed to 
defer its request to approve specific projects and participate in workshops to address 
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these preliminary decisions.  While Staff views this change as an improvement in 
ComEd’s proposal, Staff continues to believe that both rider approval and technical 
issues should be deferred to the workshop process.  However, in the event the 
Commission determines that rider recovery of system modernization projects is 
appropriate, Staff has provided an alternative detailed list of conditions and 
requirements that the Commission should adopt. 
 

B. Rider SMP 

1. Introduction and Summary of Position 

 Staff in its supplemental direct and rebuttal testimony recommended against 
approving Rider SMP. ICC Staff Exhibit 11.0 at 1:12-35; ICC Staff Exhibit 13.0 at 6:113-
141. Staff, instead, recommended that the Commission initiate a separate process to 
consider AMI and Smart Grid topics outside of this rate proceeding rather than tie the 
fate of AMI and Smart Grid technology to a specific rider in the narrow time frame 
allowed by a rate proceeding. ICC Staff Exhibit 9.0 at 25:545-554. There were two 
reasons for Staff’s recommendation. First, AMI and Smart Grid investments are 
important issues that deserve more consideration and attention than they can be given 
in this proceeding.  The potential benefits of a Smart Grid are such that Smart Grid and 
AMI topics should be pursued and considered by the Commission in a deliberate and 
thorough manner.  Moreover, the clear direction of federal policy, as embodied in the 
Energy Independence Security Act of 2007 (“EISA”), Public Law 110-140, is for states 
to consider smart grid topics.  The Commission should begin a process outside of this 
rate case during which the Commission can consider whether the approximately $1 
billion cost of AMI and Smart Grid investments would be justified by the potential 
benefits that could be achieved by such a significant investment.   
 
 Second, Rider SMP itself, as ComEd has proposed it, suffers from various 
shortcomings.   Rider SMP promotes a project by project approach that is not 
necessarily tied to any process that would give careful consideration to an overall 
approach that is appropriate for Illinois. This is evidenced by the fact that ComEd has 
already proposed specific projects to be recovered through Rider SMP before the 
Commission has begun its consideration of the smart grid topics listed in EISA. Staff Ex. 
9.0 at 25:545-26:562.  
 
 ComEd’s current proposal reflects changes to certain terms and conditions of 
Rider SMP that it accepted during the course of this proceeding, and a revised Rider 
SMP process that will include a 6-month workshop process and a 6-month project 
review and approval proceeding before approval and implementation of specific 
projects.  While the changes ComEd has incorporated into Rider SMP have generally 
improved its proposal and eliminated or reduced some of Staff’s objections to approval 
of Rider SMP, all issues were not resolved and Staff remains opposed to approval of 
Rider SMP at this time. 
 

57 



 Staff also offered an alternative recommendation.  If, contrary to Staff’s primary 
recommendation, the Commission decided to approve Rider SMP in this rate case but 
wait to approve projects for recovery under Rider SMP until after a collaborative process 
to discuss the projects as proposed by CNE, then Staff argues that the Commission 
should adopt only a version of Rider SMP that includes the conditions Staff sets forth 
below. 
 
 While the bases for Staff’s opposition to Rider SMP will necessarily take the form 
of adversarial positions in this contested proceeding, Staff’s opposition is primarily 
driven by the fact that ComEd seeks approval of a cost recovery mechanism for an 
undertaking (i.e., implementation of smart grid technology) that has not yet been 
adequately defined or established in terms of details, scope or duration.  In other words, 
the most appropriate process to reach the best decisions about grid modernization 
should first determine what needs to be done, and then determine whether and to what 
degree it is necessary to approve a particular non-traditional, cost recovery mechanism 
– i.e., a rider.  Tr. 154:1-5. 
 
 Putting aside the issue of whether to approve a cost recovery mechanism at this 
time, there appears to be widespread support for a process to explore the issue of grid 
modernization.  Staff’s position is that the issue of grid modernization is simply too large 
and too complex to entrust its study and analysis to a process with a timeline that is 
rigidly constrained by a calendar.  Tr. 154:5-11.  While ComEd and certain parties 
advocate or support a fixed 6-month timeline, it is Staff’s view that the timeline for such 
an investigation should be driven by the information that is developed in the course of 
the investigation and that 9-months is a more appropriate estimated timeframe.  Further, 
the parties -- or any one party – should be able to request that the Commission extend 
any timeline so as to preserve the ability to avoid the premature termination of the 
process due merely to the passage of time (i.e., where progress continues to be made 
in terms of identifying and/or resolving issues). 
 

2. Rider SMP Should Not Be Approved At This Time 

 Staff submits that there is no dispute that the business case for the deployment 
of AMI and Smart Grid technology is not a strong one. Staff Exhibit 20.0 at 11:217-223; 
ComEd Ex. 23.0 (Corrected) at 18:377-379; ComEd Ex. 9.0 at 6:128-130; ComEd Ex. 
15.0 at 11:244-12:262. For example, ComEd’s estimate of the proposed AMI 
investment’s net benefits are positive but low (net benefits of $28 million from an 
investment of approximately 800 million to 1 billion dollars) and the estimated pay back 
period of approximately 16 years is so lengthy that ComEd calls the investment 
“marginal.” ComEd Ex. 23.0 (Corrected) at 7:152-8:161, 18:373-379. Also, these kinds 
of projects are discretionary and do not normally fare well in the competition for 
company funding. ComEd Ex. 4.0 (2nd Corrected) at 29:562-30:587; ComEd Ex. 15.0 at 
12:252-255. 
 
 Even though the business case for Smart Grid technology may not be strong, 
Staff acknowledges that the potential societal benefits of a Smart Grid are such that 
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they should be pursued. For example, Staff witness Dr. Schlaf described some of the 
potential benefits of AMI: 
 

 There is certainly potential for AMI to provide benefits for ComEd 
customers. With advanced meters, ComEd customers could have real-
time access, or near real-time access to usage information and wholesale 
market prices. With this information readily available, many customers 
might pay increased attention to their energy usage, and take actions to 
respond to market prices, such as delaying consumption until a lower-
priced period. Such actions could help to minimize future generation 
expenditures in the ComEd region. Customers could benefit in other ways. 
The potential for documentable operational savings could lead to cost 
savings and ultimately lower bills. Advanced meters could allow customers 
to control energy-using devices in their home and to display information 
regarding their electric usage. There is some evidence that this capability 
results in a “conservation effect” where the availability of information 
encourages customers to pay increased attention to their energy usage, 
resulting in a small overall decrease in consumption.  

 
Staff Ex. 9.0 at 16:333-346)   
 
 ComEd witnesses and various intervenor witnesses described potential benefits 
of Smart Grid technology. ComEd Ex. 15.0 at 2:35-3:19, 7:144-11:243; ComEd Ex. 16.0 
at 1:18-2:28, 7:143-12:251; CUB Ex. 2.0 at 18:548-24:733; CNE Ex. 1.0 at 5:66-10:182.  
The possibility of achieving these types potential benefits are a primary reason why 
Staff and other parties advocate undertaking a comprehensive review of AMI and smart 
grid topics. 
 
 Staff asserts that another reason why the Commission should review AMI and 
the Smart Grid is the support by Federal legislators that states should undertake such a 
review.   To that end, Title XIII of EISA requires states to consider two ratemaking 
standards from the Public Utilities Regulatory Policy Act that concern smart grid 
investments and smart grid information. Staff Ex. 9.0 at 5:118-6:128. The more relevant 
of these proceedings, Section 1307 “State Consideration of Smart Grid,” requires the 
Commission to open its consideration of the standard by December 19, 2008 and 
conclude its investigation by December 19, 2009. The Commission has not yet opened 
a proceeding to consider the standard.  ComEd’s Rider SMP proposal is premature in 
that it would have the Commission approve specific projects and a specific ratemaking 
mechanism before the Commission has even considered the extent to which the federal 
standard should be applied in Illinois as the Commission is required to do under federal 
law. 
 
 Staff also believes that as part of its review of the Smart Grid and AMI, the 
Commission should also consider the relationship of Smart Grid technologies to electric 
service standards. The evidence in this proceeding regarding this relationship is unclear 
at best. ComEd acknowledges that Smart Grid projects are not necessary in order for 
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ComEd to meet its service obligations. ComEd Ex. 1.0 at 11:231-233; ComEd Ex. 15.0 
at 2:29-31. In fact, ComEd plainly states that it unlikely to undertake these projects 
unless some special rate recovery mechanism is first put in place. ComEd Ex. 15.0 at 
3:51-54, 12:250-262; ComEd Ex. 28 at 25:544-546. Staff witness Harold L. Stoller 
explained that ComEd’s responsibility is to provide a minimum level of service quality for 
its customers. With Rider SMP, ComEd proposes to charge customers for the cost of 
certain projects ComEd clearly asserts are not necessary to fulfill those basic, 
statutorily-required service obligations. Staff Exhibit 13.0 at 3:52-58. This raises a 
troublesome question. Can and should the Commission obligate utility customers to pay 
for investments that even the utility proposing the investments contends are not 
necessary to meet current service standards? Staff Exhibit 13.0 at 4:68-71. By what 
standard is the Commission to determine what level of service is reasonable for captive 
ratepayers to pay for and what level of service is beyond what is reasonable for captive 
ratepayers to pay for? If Smart Grid technologies are to be deployed, and it seems 
appropriate and likely that some form of them will at some point in the future, the 
Commission needs some basis on which to determine what is excessive and what is 
not. ComEd’s proposal and the evidence in this record would argue that the current 
standard does not apply, but offers no replacement standard. 
 
 According to Staff, the record contains a clear example of why the lack of a 
standard is a problem. ComEd proposed to designate 8 projects as SMP projects for 
recovery under Rider SMP in its supplemental direct testimony. ComEd Ex. 15.0 at 
14:283-300. ComEd reduced this to 7 projects in its rebuttal testimony. ComEd Ex. 21.0 
(Corrected) at 106:2176-2186. Staff witness Ronald Linkenback recommended against 
approving the projects because ComEd failed to provide evidence that the projects are 
prudent under Section 9-211 of the Public Utilities Act, and also failed to provide any 
other applicable standard for the Commission to judge the need for each SMP project .  
Staff Exhibit 19.0 at 20:460-23:538. ComEd withdrew these projects from consideration 
in this proceeding in response to the proposal from CNE witness Fein, so the 
Commission need not make a finding about these projects in this proceeding. ComEd 
Ex. 43.0 (Corrected) at 4:78-81. However, the debate about these projects in this 
proceeding highlights the need for some standard. 
 
 In Staff’s view, the Commission need not approach this issue in a vacuum. 
Clearly the Commission must base its decisions upon Illinois law, policy, and 
circumstances; however, the Commission can also draw upon the lessons learned by 
other state commissions regarding system modernization where the Commission finds it 
proper and fitting to do so. Staff witness Dr. Schlaf discussed how other states have 
investigated AMI. ICC Staff Exhibit 9.0. 18:372-24:519. Dr. Schlaf found that other state 
commissions have deliberated carefully about whether AMI investments would be 
appropriate for their states. Typically, these states are using a step-by step approach 
including workshops, rulemakings, and the filing of deployment plans and cost-benefit 
analyses. With the possible exception of Texas, regulatory approval of AMI investments 
generally depends upon a showing that the investments would be cost effective. ICC 
Staff Exhibit 9.0 at 23:511-24:519. The record in this proceeding points to the need to 
for such a process, but it does not contain the substance or results of such a process.  
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 For the foregoing reasons, Staff states that the Commission should thoughtfully 
balance the economics of Smart Grid technology with the potential societal benefits to 
ensure that ComEd and all other Illinois electric utilities are on a path that will best serve 
the public interest. 
 
 Staff also recommends the Commission not approve Rider SMP in this rate case 
because Rider SMP itself, as ComEd has proposed it, suffers from various 
shortcomings. ICC Staff Exhibit 11.0. Staff witness Mike Luth (whose testimony was 
adopted by Staff witness Mr. Lazare) recommended against approving Rider SMP. The 
evidence demonstrates that the cost of the SMP projects ComEd has identified are far 
less than the amount ComEd normally spends on capital improvements from year-to-
year, making an additional charge under Rider SMP unnecessary. Also, Rider SMP’s 
language would permit it to be applied to a much broader range of projects than ComEd 
itself says it plans to propose for Rider SMP. ICC Staff Exhibit 11.0 at 1:11-22. 
 
 According to Staff, the SMP projects ComEd has identified are far less than the 
amount ComEd normally spends on capital improvements from year to year. The SMP 
projects proposed for 2009 through 2013 are only 23% of the average amount ComEd 
has invested for standard or typical installations in the years 2001 through 2007. 
Additionally, ComEd’s estimated revenue requirement for SMPs after 4 years is much 
less than its annual fluctuation in operating expenses between 2001 and 2006. This 
would indicate that the expected Rider SMP revenue requirement would fall within a 
reasonable range of year-to-year cost fluctuations making an additional charge under 
Rider SMP unnecessary. (ICC Staff Exhibit 11.0, 9:168-10:198). Moreover, had ComEd 
filed its rate case three months later with a 2009 future test year, its proposed SMP 
projects could have been included in its proposed rate base, further rendering Rider 
SMP unnecessary. (ICC Staff Exhibit 11.0, 8:147-153). 
 
 Another shortcoming according to Staff is that Rider SMP’s language is vague 
and would permit it to be applied to a much broader range of projects than ComEd itself 
says it plans to propose for Rider SMP. ComEd witness Mitchell asserted in testimony 
that only “projects solely or primarily dedicated to improving the distribution system to 
enhance service to retail customers, improvements beyond ComEd’s basic service 
obligation” would be recoverable through Rider SMP. However, the Company’s 
proposed definition of a project recoverable under proposed Rider SMP would be “any 
capital investment (a) that the Company classifies as pertaining to the improvement of 
the Company’s distribution system for the purposes of enhancing service provided by 
the Company to its retail customers”. (ComEd Schedule E-1, page 39 of 42; ComEd Ex. 
12.18, ILL. C.C. No. 4., Original Sheet No. 626) The language of Rider SMP itself 
contains no mention of ComEd’s position that project costs recoverable under proposed 
Rider SMP refer to projects that are, in ComEd’s estimation, beyond the Company’s 
basic service obligation as discussed by ComEd witness Mitchell. (ICC Staff Exhibit 
11.0, 67-80). 
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a. ComEd’s Support for Rider SMP 

 Staff notes that ComEd’s support for Rider SMP is essentially a two part 
argument asserting that system modernization projects not necessary to meet minimum 
service obligations can produce benefits for ratepayers and that without a rider recovery 
mechanism those projects will not or can not be undertaken and implemented given 
ComEd’s financial condition and the need for regulatory certainty regarding the 
prudence of undertaking those investments before they are made.  ComEd IB, pp. .66-
67.  While Staff acknowledges that there may be benefits to system modernization, 
ComEd’s proposal fails to establish sufficient details regarding its implementation of 
smart grid technology to make that finding at this time.  Moreover, even assuming for 
the sake of argument that such benefits would result from certain system modernization 
projects, given the broad definition of costs and projects eligible for recovery under 
Rider SMP it is impossible to find at this time that Rider SMP will be limited to costs that 
achieve such benefits. 
 
 Staff asserts that the failure of Rider SMP to narrowly define the costs that can 
be recovered there under appears to be a fatal flaw at this time, and is not saved by the 
provision for Commission approval of specific projects in advance.  See ComEd IB, pp. 
69, 72.  In City of Chicago v. Illinois Commerce Comm’n, 13 Ill. 2d 607, 608-609, 614 
(1958) (“City I”) – in an appeal from a Commission order approving a rider for Peoples 
Gas “providing for an automatic adjustment from time to time of its sales price for gas, 
to reflect changes in the wholesale cost to Peoples of natural gas purchased” -- the 
Illinois supreme court determined, in a case of first impression, that the Commission 
was authorized under the Public Utilities Act to approve an automatic adjustment clause 
in a proper case.  The court first considered whether the approval of an automatic 
adjustment clause exceeded the Commission’s statutory power by contravening the 
requirements in Section 36 of the Public Utilities Act12 regarding the method and 
procedures for changes in rates.  (Id. at 609-612)  Focusing on the broad common and 
statutory definitions of “rate”13, the court found that the Commission’s authority to 
approve changes in rates included the power to approve provisions that affect the 
dollar-and-cents cost of the product sold and was not limited to approving rates stated in 
terms of dollars and cents.  (Id. at 611-12)  As explained by the court: 
 

                                            
12  

This provision was readopted by the legislature in substantially the same form in subsequent 
enactments, and is currently found in Section 9-201 of the Act.  (See 220 ILCS 5/9-201) 
13 The statutory definition of “rate” has not changed since City of Chicago and is currently found 
in Section 3-116 of the PUA.  (220 ILCS 5/3-116 (“‘Rate’ includes every individual or joint rate, 
fare, toll, charge, rental or other compensation of any public utility or any two or more such 
individual or joint rates, fares, tolls, charges, rental or other compensation of any public utility or 
any schedule or tariff thereof, and any rule, regulation, charge, practice or contract relating 
thereto.”)) 
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it is clear that the statutory authority to approve rate schedules embraces 
more than the authority to approve rates fixed in terms of dollars and 
cents.  The present automatic adjustment clause is a set formula by which 
the price of natural gas to the ultimate consumer is fixed by inserting in the 
formula the wholesale price of natural gas as established by the FPC.  
The Public Utilities Act, taken as a whole, contemplates that a rate 
schedule may contain provisions which will affect the dollar-and-cents cost 
of the product sold. 

 
(Id. at 611)   
 
 The court also considered the rationale and holding in City of Norfolk v. Virginia 
Electric & Power Co., 197 Va. 503, 90 S.E. 2d 140 (1955), because the court there 
considered similar arguments with respect to virtually identical statutory language.  (Id. 
at 612-613)  In Norfolk the court found that the Virginia Commission was statutorily 
authorized to approve schedules that affect the rates charged and reasoned that the 
resulting rates under a formula based adjustment clause “are as firmly fixed as if they 
were stated in terms of money.”  (Id. at 613)  As to the contention that an automatic 
adjustment clause violates the statutory requirement for notice of each increase in the 
actual rate, the court in Norfolk reviewed the relevant statutory language and concluded 
that “notice is not required on each occasion when there is a change in ratepayers bills 
but that notice is required for every change in the filed schedules which are the 
underlying basis for the computation of these bills.”  (Id. at 613)  Similarly, the court in 
Norfolk found that due process was not denied since notice of each change in the filed 
schedules provides an opportunity to be heard as to the justness and reasonableness of 
the rates charged.  (Id. at 613-614)  The Illinois Supreme Court found the logic 
expressed in Norfolk to be sound and compelling, and concluded that the Illinois PUA 
vested “the Commission with power to authorize an automatic adjustment clause to be 
filed in a rate schedule in the proper case.”  (Id. at 614).  The court also rejected a claim 
that the automatic adjustment clause improperly shifted the burden of proof from the 
utility to consumers because the Commission retained the right to initiate proceedings to 
investigate any schedule of rates and the burden of proof would be upon the utility in 
such proceedings.  (Id. at 616-618)   
 
 As noted above, City I held that “notice is not required on each occasion when 
there is a change in ratepayers bills but that notice is required for every change in the 
filed schedules which are the underlying basis for the computation of these bills.”  Id. at 
613-614.  Staff contends that the failure of Rider SMP to specifically define the costs 
eligible for recovery under Rider SMP contravenes this requirement.  Under Rider SMP 
those costs will only be defined when a project is specifically approved by the 
Commission, and that proceeding is a special Rider SMP proceeding rather than an 
Article 9 proceeding with notice to rate payers.  While Staff does not oppose the 
approval feature of Rider SMP, that feature does not remedy the failure of Rider SMP to 
provide adequately specify the costs eligible for recovery under Rider SMP.  As 
indicated in Staff’s Initial Brief, pp. 76-78. 
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 With respect to ComEd’s assertion that a rider mechanism is the only way to 
achieve regulatory certainty as to the prudence of undertaking such investments before 
they are made, Staff asserts that ComEd is in error.  ComEd IB, pp. 67, 70, 72.  Section 
8-503 of the PUA specifically empowers the Commission to authorize additions, 
extensions, repairs or improvements to utility plant if certain findings are made.  Section 
8-503 provides, in relevant part, as follows:  
 

 Whenever the Commission, after a hearing, shall find that 
additions, extensions, repairs or improvements to, or changes in, the 
existing plant, equipment, apparatus, facilities or other physical property of 
any public utility or of any 2 or more public utilities are necessary and 
ought reasonably to be made or that a new structure or structures is or are 
necessary and should be erected, to promote the security or 
convenience of its employees or the public or promote the 
development of an effectively competitive electricity market, or in 
any other way to secure adequate service or facilities, the 
Commission shall make and serve an order authorizing or directing that 
such additions, extensions, repairs, improvements or changes be made, 
or such structure or structures be erected at the location, in the manner 
and within the time specified in said order; provided, however, that the 
Commission shall have no authority to order the construction, addition or 
extension of any electric generating plant unless the public utility requests 
a certificate for the construction of the plant pursuant to Section 8-406 and 
in conjunction with such request also requests the entry of an order under 
this Section. …  

 
220 ILCS 5/8-503 (emphasis added).  While this particular statutory mechanism has 
been seldom used, it clearly exists and ComEd cannot contend that a rider is the only 
means of obtaining the regulatory certainty it desires.  Staff also notes that Section 8-
503 allows the Commission to direct a utility to undertake certain investment.  Rider 
SMP, by limiting itself to projects proposed by ComEd, conflicts with this statutory 
power.  It the event the Commission decides to approve Rider SMP, Staff states we 
should clearly indicate that Rider SMP does not limit in any way, including in Rider SMP 
approval proceedings, our authority to direct ComEd to undertake certain investments 
under Section 8-503. 
 

b. Establishing Investment Is Prudently Incurred and Used and 
Useful 

 ComEd’s Initial Brief, in the context of discussing the reconciliation process 
included in proposed Rider SMP, refers to Staff witness Linkenback’s concerns 
regarding Rider SMP’s impact on, relationship to, and compliance with the requirement 
under Section 9-211 of the PUA that “in any determination of rates or charges, [the 
Commission] shall include in a utility's rate base only the value of such investment 
which is both prudently incurred and used and useful in providing service to public 
utility customers.”  ComEd IB, p. 80; 220 ILCS 5/9-211 (emphasis added).  Staff asserts 
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that ComEd’s discussion of these concerns in the context of the reconciliation process 
misses Staff’s point, and reflects a misunderstanding or misapprehension of Staff’s 
concerns.   
 
 ComEd argues that “Staff’s concern that this proceeding ‘is the only opportunity 
the Commission will have to fulfill its Section 9-211 responsibility to make a prudence 
determination’ is misplaced. Linkenback Dir., Staff Ex. 12.0, 8:178-88.” ComEd IB, p. 80 
(Emphasis added).  Staff responds that Mr. Linkenback’s concern was valid when made 
and remains valid today, and was directed when made to the approval of specific Rider 
SMP Projects in this rate case.  Mr. Linkenback’s concern regarding a determination of 
prudence under Section 9-211 was not directed to the reconciliation process, as 
indicated in ComEd’s Initial Brief.  Rather, as indicated in the cited portion of Mr. 
Linkenback’s testimony, he was addressing ComEd’s requests in the instant docket 
(which requests were subsequently dropped, but may be included in proposed Rider 
SMP’s biennial project review/approval proceedings) for approval of specific SMP 
Projects, and its statements in data request responses indicating that approval of 
specific projects under Rider SMP would constitute a binding determination with respect 
to the prudence of undertaking those projects.  ICC Staff Exhibit 12.0, 8:178-88.  In 
other words, the issue raised does not concern the reconciliation process, but instead 
addresses what review process the Commission should use to determine the prudence 
of the specific Rider SMP Projects proposed for approval. 
 
 Staff states that Staff witness Linkenback was also expressing his opinion that 
the standard for such a prudence finding for the proposed SMP projects should be 
based upon standards similar to those in Section 9-212 of the Act, which he explained is 
the same standard the Commission uses when evaluating capital additions to rate base 
in a rate case proceeding, and the fact that ComEd had not provided sufficient 
information to demonstrate that the projects were prudent. ICC Staff Exhibit 12.0, p. 8.  
Staff witness Ms. Hathhorn also agreed to a six, rather than nine month, approval period 
for SMP projects based upon the requirement that all ComEd filings for approval of SMP 
projects include evidence, at the time of filing, to determine the SMP projects’ prudence. 
ICC Staff Exhibit 14.0, pp. 21-22  ComEd stated “[i]t was always ComEd’s intention to 
address such [prudence] issues in pre-filed testimony that would be included with its 
petition initiating the annual approval proceedings under Rider SMP; therefore, ComEd 
does not object to the provision of such information.” ComEd Ex. 43, p. 21.   However, 
the evidence from this case shows that ComEd’s interpretation of the evidence required 
to determine a project’s prudence is debatable at best.  The issue raised in Mr. 
Linkenback’s testimony, i.e. application of the prudence standard of Section 9-212, is 
not addressed by ComEd in its Initial Brief. Should the Commission decide to approve 
Rider SMP, Staff recommends that the Commission endorse the standards set forth in 
Section 9-212 of the PUA with regard to Rider SMP projects.  Staff also notes that to 
date ComEd has not provided sufficient information to show why any of the SMP 
projects which it no longer is seeking approval of are prudent or used and useful. See 
ICC Staff Ex.19.0, 13-18. 
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c. Comments On Intervenor Positions 

 A number of Intervenors, including the AG, also oppose approval of Rider SMP.  
In general, Staff agrees with the technical and factual criticisms by these parties 
regarding ComEd’s support for approval of Rider SMP.  However, Staff did not make 
certain legal arguments regarding  Rider SMP that various Intervenors raised in their 
initial briefs regarding single-issue ratemaking, retroactive rate making, and test year 
rules.  Staff explains that while it believes the Commission should exercise its 
discretionary authority to reject Rider SMP at this time, Staff finds that ComEd’s 
agreement to incorporate various consumer protections into its proposed Rider SMP 
presents circumstances under which the Commission may have the discretion to 
approve Rider SMP notwithstanding the prohibitions against single-issue and retroactive 
ratemaking and the Commission’s test year rules. 
 

i. Single-Issue Ratemaking 

 The AG and others assert that Rider SMP would violate the prohibition against 
single-issue ratemaking.  See e.g., AG IB, pp. 29-32.  While Staff’s generally agrees 
with the AG’s summary of the prohibition against single-issue ratemaking, Staff does not 
fully agree with her discussion of the application of that doctrine in connection with 
riders.  Specifically, the AG suggests that ‘Given the fact that this docket is a general 
rate case, the Citizens Utilities Board [v. Illinois Commerce Comm’n, 166 Ill. 2d 111 
(1995)] holding demands consideration of the single-issue ratemaking argument.  AG 
IB, p. 30.  Staff observes that the AG appears to argue that because ComEd’s proposed 
Rider SMP is being presented in connection with a general rate case, the prohibition 
against single-issue ratemaking applies (but would presumably not apply if ComEd had 
separately filed Rider SMP).  While Citizens Utilities Board does discuss the application 
of the prohibition against single-issue ratemaking in the context of a general rate case, 
Staff argues it misreads this statement to view the rule against single-issue ratemaking 
as varying depending on whether a rider request is presented on a stand alone basis or 
in combination with a general rate case.  This statement is more appropriately 
interpreted as holding that exceptions to the prohibition against single issue ratemaking 
are recognized in connection with a rider proposal, but are not recognized in connection 
with a general rate increase request.   
 
 So as to provide relevant background for this discussion, Staff first reviewed the 
court’s opinion in A. Finkl & Sons Co. v. Illinois Commerce Comm’n, 250 Ill. App. 3d 317 
(1st Dist. 1993), where the court considered various challenges to a Commission order 
allowing Commonwealth Edison Company (“Edison”) to recover costs associated with 
demand-side management (“DSM”) programs through a rider designated as Rider 22.  
The court explained that a rider “is a form of tariff that modifies an otherwise applicable 
standard rate under specific circumstances.”  (Id. at 321-322)  IIEC and CUB argued on 
appeal that Rider 22 violated the prohibition against single-issue ratemaking.  (Id. at 
324)  The court reviewed the basis and rationale for the prohibition against single-issue 
ratemaking, and found that the Commission’s approval of Rider 22 violated that 
prohibition: 
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 In determining the amount of money a utility is authorized to collect 
from the consumers, the Commission is required to consider all aspects of 
the utility's operations during a year selected by the utility as a test year. 
The test year so selected is intended to be representative of both the 
utility's anticipated rate-base expenses and its expected revenues, 
including overall costs and rate of return in the same year. Here, instead 
of considering costs and earnings in the aggregate, where potential 
changes in one or more items of expense or revenue may be offset by 
increases or decreases in other such items, single-issue ratemaking 
considers those changes in isolation, ignoring the totality of 
circumstances.  ...  
 
 In the present case, the Commission authorized Edison to charge 
customers for DSM program costs without considering whether other 
factors offset the need for additional charges. The order violates the 
prohibition against single-issue ratemaking. The order thereby isolates 
one operating expense for full recovery without considering whether 
changes in other expenses or increased sales and income obviate the 
need for increased charges to consumers, which may result impermissibly 
in ratepayers facing additional charges for direct and indirect additional 
revenues to cover Edison's expenses and pay a return to its investors. 

 
(Id. at 325-326)   
 
 Staff states that the court also disagreed with the Commission’s argument that 
applying the prohibition against single-issue ratemaking outside of a general rate case 
would unduly restrict the Commission and utilities.  (Id. at 326-327)  The court 
recognized that “[r]iders are useful in alleviating the burden imposed upon a utility in 
meeting unexpected, volatile or fluctuating expenses,” but found that the DSM related 
expenses at issue were ordinary expenses such as: “payroll for specifically identified 
planning and similar positions; personnel training, education and travel; contractors and 
consultants costs; out-of-pocket promotion and computer costs; and conducting 
workshops.”  (Id.)  The court found that the DSM costs at issue “reveal no greater 
potential for unexpected, volatile or fluctuating expenses which Edison cannot control, 
than costs incurred in estimating base ratemaking.”  (Id.)  Additionally, the court found 
that a delay in the recovery process and the failure to include such costs in Edison’s last 
rate case did not justify single-issue treatment of costs in a rider.  (Id.) 
 
 Single-issue ratemaking in the context of a rider was next considered in Central 
Ill. Light Co. v. Illinois Commerce Comm’n, 255 Ill. App. 3d 876 (3rd Dist. 1993) (“CILCO 
v. ICC”), affirmed in part and reversed in part, Citizens Util. Bd. v. Illinois Commerce 
Comm’n, 166 Ill. 2d 111 (1995) (“CUB v. ICC”), where the Third District Appellate Court 
and Illinois Supreme Court both upheld the Commission’s approval of a rider to recover 
coal tar clean-up expenditures for costs associated with cleaning up environmental 
damage resulting from former manufactured gas plant (“MGP”) operations.  The Office 
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of Public Counsel (“OPC”) and CUB contended that the Commission lacked statutory 
authority to approve rider recovery of coal tar clean-up costs, and further asserted that 
rider recovery violates the prohibitions against single-issue and retroactive ratemaking 
as well as the Commission’s test year rules.  (CILCO v. ICC, 255 Ill. App. 3d at 883)  
The court observed that the Commission’s authority to approve riders in appropriate 
situations was recognized by the Illinois Supreme Court in City I.  (Id. at 884)  Declining 
to “read the Finkl opinion in the broad terms asserted by OPC/CUB,” the court in CILCO 
also rejected the argument that riders per se violate the prohibitions against single-issue 
and retroactive ratemaking as well as the Commission’s test year rules: 
 

 In Finkl, the First District reversed an order of the Commission 
which had allowed Commonwealth Edison to utilize a rider to recover 
costs associated with demand-side management programs. Although the 
court found the rider in that case to violate both the prohibition against 
single-issue and retroactive ratemaking, and to contravene the 
Commission's "test year" requirements, we do not interpret the opinion 
as holding that all riders are prohibited. We note the opinion states with 
apparent approval that riders are useful in alleviating the burden imposed 
on utilities in meeting unexpected, volatile or fluctuating expenses. 
However, in the case before the court, the First District found the demand-
side management expenses were not of such a nature as to require rider 
treatment, and could be readily addressed through traditional base rate 
proceedings. 
 
 Therefore, we read Finkl as holding that the Commission abused its 
discretion in allowing a rider recovery mechanism under the 
circumstances because demand-side management costs are not of an 
unexpected, volatile or fluctuating nature so as to necessitate recovery 
through a rider. Again, we do not read Finkl as holding that the 
Commission does not have the authority to allow recovery of costs 
through riders. Given our view of the Finkl court's holding, we view the 
opinion's discussion of retroactive ratemaking and test year rules as dicta. 
 
 In the instant case, we find no abuse of discretion on the part of the 
Commission in concluding that coal tar remediation costs can be 
recovered through a rider mechanism. The record shows these costs will 
vary widely from year to year depending on the type of remediation 
activities: from relatively small sums in the thousands (investigation costs) 
to the millions of dollars (actual cleanup costs). We view these costs as 
the type of unexpected, volatile and fluctuating costs which are more 
efficiently addressed through a rider mechanism. Therefore, we find 
the Commission had the authority to authorize a rider as the preferred 
method of recovery, and that under the circumstances such authorization 
did not constitute an abuse of discretion. 

 
(Id. at 884-885 (emphasis added)) 
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 In the subsequent appeal to the Illinois Supreme Court, the court found that CUB 
waived its retroactive ratemaking and statutory authority arguments by failing to raise 
them in its petition for rehearing.  (CUB v. ICC, 166 Ill. 2d at 136)  The Supreme Court 
then proceeded to address CUB’s contentions that the Commission’s approval of rider 
recovery of coal tar clean-up costs constituted impermissible single-issue ratemaking 
and violated the Commission’s test year rules, and rejected both arguments.  (Id. at 
136-140)  The Supreme Court found that although the prohibition against single-issue 
ratemaking applies per se in the context of developing a utility’s revenue requirement in 
a base rate proceeding, it does not prohibit the Commission’s ability to approve direct 
recovery of unique costs through a rider when circumstances warrant: 
 

In the present case, we are not faced with the Commission's treating a 
single-expense item within the context of a general rate case. In 
contrast, a rider mechanism merely facilitates direct recovery of a 
particular cost, without direct impact on the utility's rate of return. The 
prohibition against single-issue ratemaking requires that, in a general base 
rate proceeding, the Commission must examine all elements of the 
revenue requirement formula to determine the interaction and overall 
impact any change will have on the utility's revenue requirement, including 
its return on investment. The rule does not circumscribe the 
Commission's ability to approve direct recovery of unique costs 
through a rider when circumstances warrant such treatment. 

 
(Id. at 137-138 (emphasis added))  In other words, Staff explains, the court held that an 
exception to the prohibition against single-issue ratemaking may be recognized outside 
the context of developing a revenue requirement in a base rate proceeding so as to 
permit rider recovery of unique costs when circumstances warrant. 
 
 The court then considered whether circumstances warranted rider recovery of 
coal tar clean-up costs, and found that there was no violation of the prohibition against 
single-issue ratemaking (i.e., an exception was warranted) given the uncertain and 
variable nature of the expenses for coal-tar clean up: 
 

 In City of Chicago v. Illinois Commerce Comm'n (1958), 13 Ill. 2d 
607, 610-11, 150 N.E.2d 776, this court highlighted the Commission's 
discretion in selecting the means by which rates are set and costs 
are recovered, and the appropriateness of the rider mechanism in 
certain instances.  * * *  This court noted that a rider mechanism is 
effective and appropriate for cost recovery when a utility is faced 
with unexpected, volatile, or fluctuating expenses. In the generic coal-
tar order at issue in this appeal, the Commission stated that, given the 
wide variations and the difficulties in forecasting the costs of investigation 
and remediation activities, riders can generally be expected to provide a 
more accurate and efficient means of tracking costs and matching such 
costs with recoveries than would base rate recovery methods. Numerous 
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witnesses testified to the uncertain and variable nature of the 
expenses for coal-tar clean up. We find that the proposed recovery 
through a rider mechanism, outside the context of a traditional rate 
proceeding, does not violate the prohibition against single-issue 
ratemaking. 

 
(Id. at 138-139 (emphasis added)) 
 
 Single-issue ratemaking was again considered in City of Chicago v. Illinois 
Commerce Comm’n, 281 Ill. App. 3d 617 (1st Dist. 1996) (“City II”), where the City of 
Chicago (“City”) appealed a Commission order directing Commonwealth Edison 
Company (“ComEd”) to remove local franchise fees from base rates for all customers 
and to localize recovery of those costs by a separate line item charge on the bills of 
customers residing in the municipality charging the fee.  Base rate recovery of franchise 
fees was resulting in customers outside the City of Chicago paying significantly more -- 
a net difference of approximately $34 million in 1991 and $33 million in 1992 -- for 
franchise payments to the City of Chicago than customers within the City of Chicago 
were paying for franchise fees (in the form of free service) to municipalities outside of 
the City.  (Id. at 620)  The Commission’s decision to remove franchise fees from base 
rates for rider recovery was intended “to remedy the unreasonable recovery of franchise 
fees and free and reduced service imposed on Edison by local governmental units ….”  
(Id. at 622) 
 
 The City argued that the use of a rider for recovering franchise costs violated the 
prohibition against single-issue ratemaking.  (Id. at 627)  The court noted that “[t]he 
Commission has the power to authorize riders in a proper case and such 
authorization will not be reversed absent an abuse of discretion.”  (Id.)  The court also 
explained that “[s]ingle-issue ratemaking is prohibited because it considers changes in 
isolation, thereby ignoring potentially offsetting considerations and risking 
understatement or overstatement of the overall revenue requirement.”  (Id.)   
 
 The court first rejected the City’s argument that, pursuant to the court’s decision 
in Finkl, “only unexpected, volatile or fluctuating expenses are properly recovered 
through a rider: 
 

A. Finkl . . .  should not be so narrowly construed. In A. Finkl, we stated 
that "riders are useful in alleviating the burden imposed upon a utility in 
meeting unexpected, volatile or fluctuating expenses." (Emphasis 
omitted.) A. Finkl, 250 Ill. App. 3d at 327, 620 N.E.2d at 1148. Nothing in 
the language of A. Finkl, or the case upon which we relied, Citizens Utility 
Board (sic), 13 Ill. 2d at 614, 150 N.E.2d at 780, limits the use of a rider 
only to those cases where expenses are unexpected, volatile, or 
fluctuating. 

 
(Id. at 628)  The court also observed that while the Supreme Court’s decision in CUB v. 
ICC found that the a rider was appropriate for fluctuating costs, “it did not limit the use of 
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a rider only to those instances where costs are unexpected, volatile or fluctuating.”  (Id.)  
Thus, the court found that the Commission’s reliance on the unfairness of disparate cost 
recovery among customers in different localities -- rather than on identification of an 
unexpected, volatile and fluctuating expense -- as justification for allowing rider recovery 
of franchise fees was not improper.   
 
 While acknowledging that “Riders are closely scrutinized because of the danger 
of single-issue ratemaking,” the court concluded that the danger of ignoring some items 
that might have an impact on the overall revenue requirement did not exist under the 
facts of this case: 
 

Here, however, that danger was not present. The proposed restructuring 
was exactly that--a reallocation which did not have any impact whatsoever 
on Edison's overall revenue requirement. The franchise fees were already 
included in Edison's overall rate structure; the Commission's order simply 
redistributed them. Because the rider here "merely facilitates direct 
recovery of a particular cost, without direct impact on the utility's rate of 
return" (Citizens Utility Board, 166 Ill. 2d at 138, 651 N.E.2d at 1102), it 
was not an abuse of discretion for the Commission to use it as the 
mechanism of cost recovery. 

 
(Id. at 628-629)   
 
 Staff submits that the opinions in Finkl, CILCO v. ICC, CUB v. ICC, and City II 
establish that – in contrast to the per se application of the prohibition against single-
issue ratemaking in a rate case context – exceptions may be recognized on a case by 
case basis in the context of determining whether rider recovery is warranted.  While the 
courts have not set down firm rules for determining the scope of exceptions which may 
be recognized, Staff contends it is clear that a case by case balancing test is applied 
including the benefits of or justification for rider recovery on the one hand and the 
presence or extent of the evil or problem that the prohibition against single-issue 
ratemaking attempts to remedy on the other.  
 
 Staff observes that in the instant case, the nature of Rider SMP clearly presents 
some risk that rates could increase for SMP investments at the same time that savings, 
cost reductions or revenue increases are achieved.  However, ComEd has agreed to an 
earnings test that significantly tempers this risk by requiring ComEd to forego recovery 
under Rider SMP if and to the extent its actual earnings exceed its last authorized rate 
of return.  In this manner, Staff asserts, Rider SMP indirectly takes into account savings, 
cost reductions and income changes.  In Staff’s view, an earnings test can sufficiently 
address the risk of the harm to ratepayers that the prohibition against single issue 
ratemaking is intended to remedy, and for that reason Staff does not assert a single-
issue ratemaking argument.  That is, were the Commission to find that adequate 
justification existed for Rider SMP, the prohibition against single-issue ratemaking would 
not divest the Commission of discretion to approve Rider SMP given the earnings test 
provision incorporated into Rider SMP.  Staff was clear, however, that the presence of 
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an earnings test would not automatically call for an exception.  Rather, the facts of each 
case need to be examined and analyzed.  For the foregoing reasons, Staff states is 
does not agree with the assertions by the AG and others regarding single-issue 
ratemaking.  See e.g., AG IB, pp. 45-48, 58-60. 
 

ii. Retroactive Ratemaking and Test Year Rules 

 Similar to the single-issue ratemaking issue, Staff did not assert retroactive 
ratemaking or test year arguments as did the AG and others.  With respect to 
retroactive ratemaking, Staff’s view is that Rider SMP does not operate so as to adjust a 
rate which was previously approved by the Commission.  For this reason, Staff does not 
believe retroactive ratemaking is an issue.  With respect to the test year rules, Staff 
noted that the goal or purpose of those rules is very similar to the goal or purpose of the 
prohibition against single-issue ratemaking:  to ensure that all costs and revenues are 
considered together over a uniform period.  Where courts have found adequate 
justification for adoption of a rider, they have not found a violation of the Commission’s 
test year rules.  For the same reason that Staff does not assert a single-issue 
ratemaking argument, Staff does not assert a test year rule violation argument.   
 

3. The Alternative Proposed by CNE and Staff’s Proposed 
Conditions 

 Constellation New Energy (“CNE”) proposed an alternative to ComEd’s proposal.  
In his rebuttal testimony, CNE witness David I. Fein recommended the Commission 
approve Rider SMP in this rate case but not approve any SMP projects until after a 
collaborative process to consider the projects after the conclusion of this rate case. CNE 
Ex. 2.0 at 5:87-96. ComEd accepted this proposal in its surrebuttal testimony ComEd 
Ex. 43.0 (Corrected) at 2:44-3:46, 6:109-7:137. Because this alternative was introduced 
in rebuttal testimony, Staff had no opportunity to file testimony responding to the 
proposal. However, Staff responded in its brief based upon the evidence that is in the 
record. 
 
 The CNE proposal, as ComEd has adopted it, differs from Staff’s position in that 
it would authorize in this proceeding the use of a rider to recover the cost of system 
modernization projects, whereas Staff believes ComEd has failed to show that a rider is 
necessary. Also, the CNE proposal, as ComEd has adopted it, would leave in place 
ComEd’s definition of what constitutes a system modernization project, which Staff 
believes is too broad. 
 
 For all the reasons discussed above, Staff believes a separate process is still the 
most appropriate approach. Tr. 153-156. However, if the Commission, contrary to 
Staff’s primary recommendation, believes it is appropriate in this proceeding to 
authorize a rider for the recovery of Smart Grid investments, then Staff’s secondary 
recommendation is that the Commission should adopt only a version of Rider SMP that 
is conditioned on the following:  
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1. Rider SMP cost recovery treatment should be reserved for system 
technology enhancements, including smart grid and AMI projects, 
for example, and not be available for routine, traditional component 
repairs or replacements even if to do so might result in reliability 
enhancement.   

 
2. The approved Rider SMP tariff should leave blank the definition of 

“System Modernization Projects” and the “Approval Process” 
section until the Commission, at the conclusion of the separate 
collaborative proceeding described below, determines guidelines 
for classifying capital investments as System Modernization 
Projects that are then eligible for Rider SMP consideration and how 
cost recovery for those projects should occur. 

 
3. An alternative to point #2, above, is to rewrite the definition of 

“System Modernization” to clearly restrict the Rider’s applicability to 
AMI and similar Smart Grid projects, and not adopt the Company’s 
broad definition of SMP as “…any project, for which there are 
capital investments…that the Company classifies as pertaining to 
the improvement of the Company’s distribution system for the 
purposes of enhancing service provided by the Company to its 
retail customers…’, and the “Approval Process” timeline should be 
revised to accommodate the outcome of the separate collaborative 
proceeding described below. This could be accomplished with the 
following language changes to the definition of a system 
modernization project in Rider SMP, which are based on Section  
1301 of EISA discussed by CUB witness Dr. L. Lynne Kiesling (See 
CUB Ex. 5.0, 3:80-4:96): 

 
 System Modernization Project 
 
 System Modernization Project (SMP) means any project for 

which there are capital investments (a) that the Company 
classifies as pertaining to the improvement of the Company’s 
distribution system for the purposes of enhancing service 
provided by the Company to its retail customers; and (b) for 
which the Company requests recovery to begin through this 
rider; and (c) for which recovery to begin under this rider is 
approved by the ICC. SMPs may include, but are not limited 
to, projects with capital investments that (1) automate 
operation of the Company's distribution system; (2) provide 
for hourly or more frequent recording of retail customer 
electric consumption data; (3) provide methods of daily or 
more frequent transmittal of retail customer electric 
consumption information over a communications network to 
a central location or repository; (4) enable retail customers to 
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participate in existing or newly designed electric demand 
response programs or elect alternative electricity pricing 
options; (5) provide improved monitoring or performance of 
the Company’s distribution system; or (6) implement 
innovative or otherwise novel approaches to providing 
electric service to retail customers or increasing operational 
efficiency., that contribute to the following capabilities and 
functionality: 

 
(1) Digital information and controls, 
 
(2) Dynamic optimization with cyber-security, 
 
(3) Deployment and integration of distributed resources 

and generation including, renewable resources, 
 
(4) Use of demand response, demand-side resources 

and dynamic pricing, 
 
(5) Use of energy efficiency, 
 
(6) Smart technologies for metering, grid communications 

and distribution automation, 
 
(7) Integration of smart appliances and consumer 

devices, 
 
(8) Advanced storage and peak-shaving technologies, 

including control options, or 
 
(9) Standards for communications and interoperability of 

appliances and equipment connected to the grid, 
including grid infrastructure.  

 
4. The Rider SMP tariff should be subject to the conditions that Staff 

witness Dianna Hathhorn has proposed in her testimony, as revised 
and accepted by ComEd. ICC Staff Exhibits 10.0; 14.0 at 20:442-
28:640; ComEd Exs. 30.0, pp. 9-18, 43.0 (Corrected) at 20:441-
24:528; Tr. 663:4-13.  Those conditions are: (1) a six month annual 
approval process so long as certain information is provided in 
testimony filed at the beginning of the SMP approval process; (2) 
the Inclusion of Projects in Rider SMP does not establish 
ratemaking treatment; (3) mandatory annual reconciliation 
proceedings including a true-up process, with no deadlines for such 
proceedings (ComEd Ex. 30.0, 16:359-361); (4) SMP subject to 
refund as part of a mandatory annual earnings test (ComEd Ex. 
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30.0, 14:317-318; ComEd Ex. 47 Rev.); (5) mandatory annual 
internal audits with specific audit tests required therein (ComEd Ex. 
30.0, 17:379-381); (6) require that Allowance for Funds Used 
During Construction not be allowed to be charged to Rider SMP 
(ComEd Ex. 30.0, 18:417-418); (7) Offset SMP Costs with 
Reimbursements Received related to SMP; (8) Commission 
approval of regulatory asset prior to inclusion in Rider SMP; and (9) 
creation of a regulatory asset for undepreciated meters based on 
the average remaining useful life of such meters.   

 
  Staff will provide some further details with respect to conditions: 1, 

2, 7, 8 and 9.  With regard to the annual approval process, an 
annual approval process of six months would be acceptable to Staff 
provided ComEd files its testimony at the beginning of the SMP 
approval process which addresses (a) justification for the projects 
as an SMP including the need for the project and evidence showing 
the evaluation of alternative solutions or projects, (b) the timeline 
for completion of the project including justification of why the SMP 
should begin at this time, (c) forecasted capital expenditures and 
economic benefits for the project for the twelve months beginning 
with the following January 1, (d) evidence showing that the project 
is the least cost means of meeting the needs of ComEd’s 
customers, (e) evidence the project will be used and useful, and (f) 
a full and complete calculation of each projects estimated SMP 
Adjustment for each quarter of the 12 month period. ICC Staff 
Exhibit 14.0, pp. 20-22; ComEd Ex. 43.0 Corrected, p. 21. 

 
 With regard to Staff’s issue that the inclusion of projects in Rider 

SMP does not establish ratemaking treatment, Staff does not object 
to the language set forth in Mr. Crumrine’s Corrected Surrebuttal 
Testimony, ComEd. Ex. 43.0 Corrected, at lines 486 to 495 and 
502 to 509. Tr. 663. 

 
 With regard to the issue of cost savings and reimbursement related 

to SMP, Staff no longer is recommending that SMP include 
language to reflect cost savings but Staff still recommends and 
ComEd agrees that funds received for qualifying Smart Grid 
investments under the Energy Independence and Security Act of 
2007 should be reflected as an offset to Rider SMP charges. ICC 
Staff Exhibit 14.0, p. 23; ComEd Ex. 43.0, p. 23. 

 
 With regard to the creation of any regulatory asset for new assets 

related to SMP projects, Staff recommended and ComEd agreed 
that prior to inclusion in Rider SMP, any regulatory asset should be 
approved by the Commission. ICC Staff Exhibit 14.0, 25:569:580; 
ComEd Ex. 40.0, 35:770 to 36:774.  Staff’s proposed language 

75 



which ComEd agreed to is set forth in ICC Staff Exhibit 14.0, at 
25:576-580. 

 
 Finally, with regard to the creation of a regulatory asset for 

undepreciated meters, Staff has no objection to the creation of such 
a regulatory asset provided that approval of meters should not be 
viewed or considered as approval for similar treatment of other 
plant that is replaced for other projects that may be approved now 
or in the future; however, there is no agreement between Staff and 
ComEd for the amortization period for undpereciated meters. Staff 
recommends eighteen years while ComEd recommends ten. ICC 
Staff Exhibit 14.0, p. 25.  Given that ComEd is no longer seeking 
approval of specific projects in this proceeding, the Commission 
need not reach a decision on this issue, but rather the issue can be 
determined at that point in time when specific project approval is 
sought assuming Rider SMP is approved in this proceeding. 

 
5. ComEd can recover project costs through Rider SMP only with 

specific prior Commission approval of the individual projects. 
 
6. Rider SMP should be a pilot program only, to last no longer than 

through December 31, 2012 for new projects.  However, the cost 
recovery of projects previously approved under Rider SMP would 
continue under Rider SMP until January 1, 2015 or until a final 
order in ComEd’s first rate case filed after December 31, 2012, 
whichever occurs first. 

 
7. Rider SMP should be re-filed following the end of the collaborative 

workshop process described below, assuming there is complete 
agreement; however, in the event there is not complete agreement 
Rider SMP should be filed in accordance with the Commission’s 
determinations from the Commission proceeding resolving any 
contested issues from the workshop process about what projects 
should be eligible for Rider SMP consideration and treatment. 

 
8. The Commission should initiate, following the conclusion of this rate 

case or sooner, a collaborative workshop process that will 
thoroughly examine the grid modernization concept and how it 
should be implemented. This collaborative workshop process is 
separate and distinct from the 6-month process proposed by the 
Company to address its proposed individual projects for Rider SMP 
treatment. The collaborative workshop process should generally 
observe the following guidelines: 

 
a. The collaborative should move on an expedited basis with the 

goal of being completed within nine months.  However, neither 
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the Commission nor any party knows at this time just how much 
information parties may find it necessary to examine and 
analyze to make enduring recommendations to the 
Commission.  Thus, the collaborative should be subject to 
Commission oversight and may last more than nine months if 
such an extension is approved by the Commission.  Such 
approval, if needed and appropriate, may be sought via a Staff 
report to the Commission or via a motion filed in this Docket. 

 
b. After determining the appropriate technological route to follow 

for smart grid investments, the collaborative workshop should 
make a recommendation to the Commission in the form of a 
Staff Report for Commission consideration summarizing any 
contested and uncontested issues about how to define which 
projects should be eligible for Rider SMP consideration and 
treatment and about the process through which projects which 
should be considered for Rider SMP treatment should be 
proposed, evaluated and approved. 

 
c. Once the collaborative workshop is completed and in the case 

of no contested issues if the Commission adopts those 
recommendations of the collaborative workshop ComEd shall 
re-file Rider SMP to bring it in accord with a Commission 
determination about its contents and begin proposing projects to 
the Commission for Rider SMP consideration and treatment.  In 
the event of there are any contested issues from the 
collaborative workshop process following a Commission 
proceeding making a determination on the contested issues, 
ComEd shall refile Rider SMP to bring it in accord with a 
Commission determination about its contents and begin 
proposing projects to the Commission for Rider SMP 
consideration and treatment. 

 
a. Scheduling Issues 

 As noted above, Staff’s position is that the issue of grid modernization is simply 
too large and too complex to entrust its study and analysis to a process with a timeline 
that is rigidly constrained by a calendar.   ComEd’s Initial Brief contains a Biennial 
Review Schedule based on a 6-month workshop process and a 6-month approval 
proceeding.  ComEd IB, p. 74.  Staff proposed a 9-month workshop process that may 
be extended if appropriate, and submits the following schedule that could be followed if 
the workshop is completed within nine months: 
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Staff Illustrative Biennial Review Schedule 

September 14, 2008 Deadline for Commission Order 

October 2008 First Workshop Process Start 

July 1, 2009 First Workshop Process Ends 

August 1, 2009  First Biennial Review Filing by ComEd Due 

January 31, 2010 Commission Order in First Biennial Review Case 

April 1, 2010  SMP Deployment Begins Per First Biennial Review 
Case Order 

February 15, 2011 SMP Deployment Analysis Report Due to Stakeholders 

March 1, 2011  Second Workshop Process Start-Up 

June 1, 2011 Second Workshop Process Ends 

August 1, 2011 Second Biennial Review Filing by ComEd Due 

January 31, 2012 Commission Order in Second Biennial Review Case 

April 1, 2012 SMP Deployment Begins Per Second Biennial Case 
Order 

 
The foregoing illustrative schedule would be adjusted if and to the extent the First 
Workshop Process lasts for any time period other than 9-months. 
 
 

4. Conclusion 

 Staff concludes that the gist of its primary recommendation is that the 
Commission should not feel pressured to rush to judgment about the way to implement 
system modernization. That is, the Commission should take what ever time the 
Commission feels is necessary to gather and consider the information it needs in order 
to make a high quality decision about how Illinois electric utilities should approach and 
deploy Smart Grid technologies, including a through evaluation of the monetary and 
service quality accruing to Illinois’ electric customers. 
 
 

C. Rider SEA 

Initial Arguments 
 
 It is Staff’s position that the Company’s proposed Rider SEA (Storm Expense 
Adjustment) should be rejected by the Commission. The costs are not of sufficient 
magnitude or volatility to justify rider recovery. Furthermore, the rider’s pass-through 
mechanism would undermine the Company’s incentive to control storm expenses. 
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 Staff explains that Rider SEA is a cost tracking rider that will track operating and 
maintenance (“O&M”) expenses related to storm restoration, and will result in a credit or 
charge to customers depending, respectively, on whether actual costs fall below or 
above the base amount of O&M expenses related to storm restoration included in base 
rates. ICC Staff Exhibit 8.0 at 3:55-60. Specifically, “[A] Storm Adjustment value will be 
applied to each kilowatt-hour delivered to each retail customer during each monthly 
billing period….  [T]he Storm Adjustment, which may be a charge or a credit, will reflect 
the difference between (1) a specified baseline amount for O&M expenses related to 
storm restoration and (2) such actual expenses incurred during the previous calendar 
year. In other words, the rider tracks the difference between the base amount and 
actual costs on an annual basis.” ComEd Ex. 11.0 Corrected at 13:238-244. 
 
 Staff disagrees with the Company’s postion that storm expenses are unexpected, 
volatile or materially fluctuating.  While the Commission has the discretionary authority 
under the PUA in appropriate circumstances to provide for rider recovery (City of 
Chicago v. Illinois Commerce Comm’n, 13 Ill. 2d 607 (1958), the Company must 
demonstrate adequate justification. A rider mechanism is effective and appropriate for 
cost recovery when a utility is faced with unexpected, volatile, or fluctuating expenses. 
Citizens Util. Bd. v. Illinois Commerce Comm’n, 166 Ill. 2d 111, 138-139 (1995). In this 
case, the proposed Rider SEA is supported by Company witness Crumrine who argues 
that storm expenses are “inherently volatile.”  ComEd Ex. 30.0 at 31:705. However, 
according to Staff, the Company has not presented any specific or viable information to 
demonstrate sufficient volatility to justify rider recovery.   
 
 While Mr. Crumrine opines that weather is “unpredictable” and that weather 
related system costs “can vary by tens of millions of dollars from year to year.” ComEd 
Ex. 11.0 at 16:298-299. It is Staff’s position that the evidence suggests otherwise. Staff 
submits the following chart to illustrate that the Company’s storm restoration costs were 
not significantly volatile.     
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 Staff’s chart also indicates that storm restoration expenses fell below the average 
for four out of six years. During the six year period 2002 through 2007, four of the six 
years were below the $27.1 million inflation adjusted six year arithmetic average. Also, 
from 2003 through 2005 the Company’s storm expense only varied from the base 
amount by $2.3 million, $6.5 million and $7.8 million, respectively. 
 
 Furthermore, Staff observes, the Company’s argument for its proposed rider 
seems to rely on a single unique storm problem.  To support Rider SEA, Mr. Crumrine 
references the Company’s record high 2007 storm expense of $54.8 million, which is 
102% of the $27.1 million normalized storm expense proposed for inclusion in base 
rates, as evidence of volatility. ComEd Ex. 30.0 at 31:700-705.  However, Mr. Crumrine 
fails to mention the abnormal event, an August 23rd storm of unusual severity, which 
caused such a number to occur.14  In fact, in describing the August 23rd event in a 
different case before the Commission ComEd states that “The damage to ComEd’s 
distribution infrastructure was unparalleled.” See Ill.C.C. Docket No. 07-0491, Verified 
Petition at 1. ComEd added, “… the August 23rd weather far exceeded the norm…” Id. 
at 8. Furthermore, the Company asserted that “it was the worst storm system in 
ComEd’s territory since 1998 and the worst summer system in far longer.” Id. at 1. 
Thus, these figures fail to indicate that ComEd’s storm expense is volatile from year to 
year as Mr. Crumrine suggests.  Rather, storm expense is relatively consistent from 
year to year.  Even if the Commission accepted that the one storm or outlier in 2007 
was a volatile occurrence that would not establish sufficient year to year volatility to 
justify rider recovery under SEA.  
 

                                            
14  This unusual event constitutes an outlier, which is an unusually small or unusually large data value. Anderson, David R., 
Sweeney, Dennis J., and Williams, Thomas A., Statistics for Business and Economics, West Publishing Company, 1996, p.105.  

80 



 Second, ComEd witness Mr. Williams seeks to bolster the volatility claim by 
comparing storm expense to a subset of costs smaller than the total revenue utilized by 
Staff witness Mr. Luth (and adopted by Staff witness Mr. Lazare) to compare storm 
expenses. Mr. Williams states, “It is true that, compared to total revenue, storm costs 
are relatively small. However, that is not a meaningful comparison. A better comparison 
would be to the cost of ComEd’s distribution corrective maintenance expense.”  ComEd 
Ex. 22.0 (2nd Corrected) at 9:175-177. Mr. Williams goes on to add, “Comparing 
ComEd’s cost of storm repairs to all of its distribution corrective maintenance expenses, 
the storm repair costs are approximately 18.8% of the total. In other words, storm 
repairs are a substantial part of ComEd’s distribution corrective maintenance work.” Id 
at 9-10:181-184. 
 
 However, Staff witness Mr. Luth had originally opined, 
 

ComEd’s calculation of revenues at present rates totals $1,786,442,000.  
(Section 285 filing, Schedule C-1, page 1 of 2, column (B), line no. 3)  The 
inflation-adjusted amount of average storm-related expenses over the past 
six years, as calculated by ComEd, is $27,119,000 per year…Those 
differences are 1.1% and 1.55%, respectively, of $1,689,892,964 in test 
year revenues at present rates (ComEd Schedule E-5, page 4).  Using the 
91.1 billion test year kWh calculated by ComEd, storm-related expenses 
range from under nine one-thousands of one cent per kWh in 2002 to 
slightly more than 6 one-hundredths of one cent per kWh in 2007.  This 
analysis demonstrates that storm related costs are not sufficiently volatile 
such that frequent general rate proceedings will result if the proposed rider 
is not allowed, and therefore does not meet the first general test.  

 
ICC Staff Exhibit No. 6.0 at 15:259-274. 
 
 Consequently, Staff asserts, Mr. Williams’ argument to use the subset of 
distribution corrective maintenance expense instead of the revenue rate is misplaced. 
As Mr. Lazare testified, “It is always possible to find some subset of costs to which 
storm expenses comprise a significant share. The fact that they are 18.8% of corrective 
maintenance fails to undermine in any way the original contention that storm expenses 
are not large compared to total revenue.” ICC Staff Exhibit 18.0 at 31:705-714. To 
illustrate the lack of volatility in storm restoration costs, Mr. Lazare also provided the 
following graph that shows the Company’s storm restoration expenses are not 
significant in comparison to other operating expenses. Id. at 27:607-612. 
 

81 



 
 

*Data taken from ICC Staff Ex. 18.0, Schedule 18.01 
 
 Staff asserts that the only fact the Company has demonstrated is that storm 
costs vary. However, the Commission has stated that cost variations alone do not justify 
rider recovery. In a prior rate case involving The Peoples Gas Light and Coke Company 
and North Shore Gas Company’s, (“NS/PGL”) request for Rider UBA 15, the Commission 
stated, “…variability is a characteristic of virtually every utility cost. Despite the most 
perspicacious predictions, future events take their own course. Yet virtually all of those 
costs are still held within the test year process.” NS/PGL; Ill.C.C. Docket Nos. 07-0241-
07-0242/Cons. Order, February 5, 2008, at 188. Likewise, in this case fluctuations in 
storm-related expense, while expected, are insufficient to trigger frequent general rate 
proceedings if they are recovered under base rates. ICC Staff Exhibit No. 6.0 at 14-
15:252-258. Thus, there is no justification to warrant the drastic departure from 
traditional ratemaking. 
 Staff has other concerns with Rider SEA.  If Rider SEA is approved it would 
create inappropriate incentives giving rise to a substantial risk to ComEd customers that 
planned maintenance, such as tree trimming, would be neglected. In other words, since 
Rider SEA provides for full recovery of all storm related O&M expenses on a going 
forward basis, it would provide a counter-productive economic incentive to ComEd to 
reduce or defer planned maintenance of its distribution system and the expenses 
associated with that planned maintenance so as to shift or convert those maintenance 
expenses to storm related O&M expense.  ICC Staff Exhibit 8.0 at 4:70-75. In that way, 
ComEd could potentially reduce normal maintenance expenses which are recovered 

                                            
15  Rider UBA was proposed by NS/PGL to recover the gas cost-related portion of their uncollectables expense -also called bad 
debt expense- See NS/PGL; Ill.C.C. Docket Nos. 07-0241-07-0242/Cons. Order at 184.  
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through base rates which could be expected to result in ComEd incurring increased 
storm related expenses and recovering that increased storm related expenses from 
customers almost immediately through Rider SEA.  Reduced normal O&M expenditure 
could normally be expected to result in lower service reliability to ComEd’s customers. 
Id. at lines 75-81.  
 
 The issue of inappropriate incentives resulting from rider-based cost recovery 
was previously addressed by the Commission in the context of a hazardous materials 
adjustment clause (“HMAC”) rider in the Ameren merger case (Docket No. 04-0294).  
The Commission’s summary of Staff witness Dr. Haas’ testimony described the issue 
(identified as a “moral hazard problem) as follows: 
 

 Dr. Haas explained that to the extent an economic agent has some 
influence over the costs that are to be recovered via a rider, full-pass-
through-riders provide what is known as a moral hazard problem. A moral 
hazard problem refers to a situation where an economic agent has some 
control over its costs, yet has no, or limited, incentives to minimize its 
costs due to the fact that it does not bear the burden of the costs that it 
incurs. Under these circumstances, the costs that are passed on to those 
that do have to pay, whether that is society in general or rate payers in 
particular, will tend, all else held equal, to be higher than they would be in 
the case where the agent with the decision-making power bore some 
portion of the costs associated with the decisions being made. With a full 
cost-pass-through-rider, the incentives to keep costs down are limited and 
may not sufficiently encourage the agent (in this case, Ameren), to 
minimize the costs it imposes on other parties. 

 
Illinois Power Company and Ameren Corporation; Ill.C.C. Docket No. 04-0294. Order, 
Sept. 22, 2004, at 44.  While the HMAC Rider issue was resolved pursuant to a 
memorandum of agreement among certain parties that structured the HMAC Rider to 
require shareholders to bear a portion of the costs flowing through the rider, the 
Commission recognized  the “moral hazard problem” identified by Staff and only 
approved the HMAC Rider because that problem had been addressed: 
 

 The Commission finds that the proposed HMAC Rider attached to 
this Order as Appendix B is reasonable and should be approved.  First, 
the HMAC Rider accomplishes sharing of asbestos costs between 
shareholders and ratepayers.  By virtue of Ameren’s contribution to the 
Fund, shareholders will bear at least $20 million of asbestos costs, plus 
10% of costs subject to the HMAC.  Second, the sharing that is achieved 
will provide IP a sufficient incentive to minimize costs, even while the Fund 
is in operation.  Although 90% of IP's Fund-eligible costs, and later, Rider-
eligible costs, are reimbursed, IP has some incentive to keep costs down, 
thereby benefiting customers.  This mitigates the moral hazard problem 
identified by Staff and CUB. 

 

83 



Id. at 50.  No such mechanism has been proposed by ComEd in the instant case, and 
Rider SEA should be rejected for this reason. 
 
 Additionally, Company witness Mr. Williams opines, “…preventative maintenance 
is not aimed at protection from the damage inherent in a serious storm. Preventative 
maintenance avoids problems under normal operations, including normal weather 
events. Storms create problems for us that preventative maintenance does not and is 
not designed to prevent.” ComEd Ex., 22.0 (Corrected), at 9:161-164. However, this 
rationale is contradictory to the historical treatment of this issue. For example, in relation 
to the Ameren distribution system, the Commission led an investigation related to wind 
and ice storms in 2006 that considered -- among other things -- maintenance programs, 
vegetation management and actions, if any, that Ameren should have taken prior to the 
storm, and actions Ameren should take in the future, including vegetation management, 
to withstand adverse weather conditions. See Press Release, Illinois Commerce 
Commission, “ICC Starts Comprehensive Investigation Into Ameren’s Systems, 
Reliability,” Dec. 20, 2006 (available on ICC website: 
http://www.icc.illinois.gov/downloads/public/en/061220ecAmerenPR.doc). 
 
 In this case, Staff concludes, the Commission should avoid the inappropriate 
incentives and corresponding service reliability risk to customers apparent under Rider 
SEA. 
 
 Another concern Staff has is with the vagueness of the definition of storm.  Mr. 
Crumrine dismissed the serious potential or incentive that would exist, in a Rider SEA 
environment, to unsuitably classify or define a cost as eligible for recovery under a rider. 
Mr. Crumrine states that any attempt to inappropriately reclassify costs as storm 
expenses in order to recover them through the rider would be foolish and shortsighted. 
ComEd Ex. 30.0 at 33-34:752-758. However, the real risk lies in trusting that a proper 
classification of expenses related to Rider SEA would be self policing. Furthermore, 
storm repairs are not all black and white issues; some are gray. Mr. Crumrine himself 
stated, “…it is possible that a storm might cause some repair work that was already 
scheduled for some point in the future, such as the replacement of a broken pole that 
was scheduled to be replaced…” ComEd Ex. 30.0 at 36:805-807. The Commission 
must guard ratepayers against the potential for shifting of risk and costs.  
 
 While Mr. Crumrine believes there are other adequate mechanisms in place to 
assure ComEd will continue to adequately maintain their system if Rider SEA is in 
place. For example, Mr. Crumrine references Sections 16-125(e) and (f) of the PUA as 
evidence that there exists potentially significant economic consequences for failing to 
properly maintain its distribution system.  Unfortunately, this assumption provides little 
comfort.  First, Docket Nos. 07-0491 and 08-0044 are open docketed cases filed by 
ComEd before the Commission addressing Section 16-125(e) of the PUA.  In both of 
these dockets, ComEd is asking the Commission to grant it a waiver from the 
requirements of subsection (e) based on the statutory provisions allowing a waiver 
when the power interruption is the result of unpreventable damage due to weather 
events or conditions.  These cases demonstrate that Sections 16-125(e) and (f) will 
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generally be inapplicable to damage caused by weather events – the very costs at issue 
under Rider SEA. Additionally, ComEd’s verified petitions in Docket Nos. 07-0491 and 
08-0044 request that the Commission enter an Order determining Section 16-125(e) of 
the Act (220 ILCS 5/16-125(e)) is not applicable to interruptions resulting from the 
storms referenced therein based on ComEd’s assertion that the interruptions that 
resulted should be viewed as thousands of separate interruptions that all fall under the 
threshold of 30,000 customers interrupted for four hours or more contained in Section 
16-125(e). ICC Staff Exhibit No. 19.0 at 4-5:104-123. It appears that ComEd’s 
interpretation of Sections 16-125(e) and (f) of the PUA would hardly provide much 
economic incentive to properly maintain their distribution system.  
 
 Also, Mr. Crumrine warns of “…foregone opportunities for investment in the 
distribution system” (ComEd Ex., 30.0 at 32:725-726) in the absence of Rider SEA. 
However, he fails to explain what those forgone opportunities might be. Clearly 
ratepayers wish to receive reliable service. Nonetheless, it would be bad policy to 
approve Rider SEA based on some vague notion of “forgone opportunities” that would 
be lost. ICC Staff Exhibit 18.0 at 27-28:624-630.  
 
 Additionally, Mr. Crumrine attempts to down play the significance of the financial 
impact to ratepayers by stating that distribution charges represent a “relatively small 
percentage of customers’ bills.” ComEd Ex. 30.0 at 35:790-791. Yet, Mr. Crumrine 
ignores the fact that distribution charges are not the only part of ratepayer bills that have 
been rising since the expiration of the rate freeze. Rate payers recently absorbed an 
increase in transmission rates and will receive an increase in power costs on June 1, 
2008. With all bill components on the rise, ratepayers may not want to be exposed to 
further increases under Rider SEA. ICC Staff Exhibit 18.0 at 30:674-682. 
 
 Finally, ComEd witnesses have not conducted any specific research into any 
rider or tariffs approved for an electric utility in other jurisdictions to determine any 
similarities to ComEd’s proposed Rider SEA. According to ComEd witness George 
Williams, “I’m not certain if there’s any utilities in the country that have a storm rider.” Tr. 
at 766. Without such evidence, it is hard to assess how other states have fared with a 
Rider like SEA. For instance, when ComEd witness Paul Crumrine was asked if he 
knew of other utilities that had a storm rider similar to Rider SEA he stated, “I don’t –I 
don’t know. I haven’t studied them that closely, I don’t know.” Tr. at 1205. At this time, 
there is no evidence of such riders or any success or failure related to such riders.  
Without providing any evidence of forward looking storm related riders from regions 
experiencing volatile weather related storm expenses, such as the hurricane prone 
regions of the Atlantic and Gulf coast, or any evidence of the success or failure of such 
riders, ComEd asks the Commission to step away from the traditional ratemaking16 here 

                                            
16  The proposed rider would require the Commission to assume a new set of responsibilities that currently do not exist 
The rider will require the creation of a new regulatory process to review the associated tasks. Under that process, Staff 
and the Commission must assess each of the costs requested under the rider to determine whether they are storm-
related or incurred for some other purpose. None of these tasks would be necessary in the traditional regulatory 
environment where storm-related costs are considered alongside the utility’s other costs within the context of a rate case. 
ICC Staff Exhibit 18.0 at.30:692-699. 
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without any reasonable justification for the need of such a rider while at the same time 
imposing risk and uncertainty to ComEd ratepayers related to service reliability and cost 
allocation.  
 
 Thus, the Commission should not approve Rider SEA because ComEd has not 
established that the costs to be recovered under Rider SEA are sufficiently volatile, 
fluctuating, unpredictable, or unique, and it would be poor public policy to approve Rider 
SEA. 
 
 If the Commission determines it is appropriate for the Company to recover the 
O&M expenses related to storm restoration through a rider, Staff recommends the 
Commission adopt language changes to the ComEd Rider SEA exhibit (ComEd Ex., 
30.2) to address: 1) subjectivity in the definition of Storm; 2) terminating certain 
customer charges if ComEd service deteriorates significantly; 3) establishing a 
prudency requirement; identification of recoverable costs; and internal audit 
requirement; and 4) setting a baseline O&M amount to remain constant between rate 
cases. 
 
 Staff recommends for the various storms that will be allowed to trigger Rider SEA 
that the Commission select an outside weather service (Staff suggested NOAA National 
Weather Service) to provide an objective, independent, and traceable storm occurrence 
triggering of Rider SEA recovery. ICC Staff Exhibit 8.0 at 11:225-228.  Using the NOAA 
National Weather Service definition as the basis for its recommendation, Staff proposes 
the following definition of the term “Storm” for Rider SEA: 
 

DEFINITIONS. 
 
Storm 
 
For the purposes of this rider, [s]torm means any act of nature with 
disturbance of the physical environment in which the Company's service 
territory is located, including but not limited to a severe thunderstorm, 
microburst, tornado, cyclone, severe local storm, wind storm, snow storm, 
blizzard, ice storm, flood, earthquake, (as designated by the National 
Oceanic Atmospheric Administration’s National Weather Service or for an 
earthquake designated by the U.S. Department of Interior - US Geological 
Survey) or a system of one or more than one such act, a result of which is 
the interruption of electric service to, in aggregate, a total of more than 
10,000 retail customers each of which are without service for more than 
three (3) hours, and during or after which the Company activates one (1) 
or more Emergency Operation Centers (EOCs).  

 
 While a clause terminating charges to customers under Rider SEA if ComEd’s 
service reliability deteriorates significantly would not fully address Staff’s concerns 
regarding the improper incentives provided by Rider SEA, it would provide for some 
form of safeguard for ratepayers against deterioration of service reliability. Id. at 14:288-
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291. The language that Staff proposes to add to Rider SEA – Storm Adjustment 
subsetion to address this issue is the following: 
 

If the Company’s most recent yearly reported System Average Interruption 
Frequency (“SAIFI”) 17 or Customer Average Interruption Duration Index 
(“CAIDI”) 18 reliability indexes, as reported annually to the Commission in 
compliance with Section 411.120(b) of the Ill. Adm. Code is more than 
1.68 for SAIFI or 193 for CAIDI, the Company shall within ten (10) days of 
such annual report file an informational filing to cease the Storm 
Adjustment in the next monthly billing period. (Id. at 14: 292-298)  

 
 The SAIFI and CAIDI index threshold values Staff proposes are 15% greater 
than the worst index value reported by ComEd over the past eight years of Code Part 
411 reliability compliance filings and 30% higher than the average SAIFI for the eight 
years ComEd reported value.  Id. at 15:313-322. For CAIDI, the proposed threshold 
value (193) is 50% greater than the eight-year ComEd average value, 129 versus 193. 
Id. at 16:323-324. The 15% margin will address the normal fluctuation of the reliability 
indices, but will still be low enough to be triggered if ComEd were to reduce its normal 
O&M expenditures to such an extent that its distribution system is not adequately 
maintained. Id. at 15:315-318. 
 
 It is also Staff’s postion that the Commission should add a prudency requirement 
and definition to ensure that ComEd only recovers prudently incurred costs through the 
Rider.  ICC Staff Exhibit 1.0 at 33-34.  Staff also recommended that the rider identify the 
costs recoverable through Rider SEA, recognizing the Uniform System of Accounts for 
Electric Utilities Operating in Illinois, 83 Ill. Adm. Code 415, and excluding administration 
and general expenses and taxes other than income. Id. at 34-37.  Staff also 
recommended ComEd add specific tests to be included in the annual internal audit 
provided to the Commission.  Id. at 40-41.  ComEd accepted all of these changes in its 
rebuttal testimony. ComEd Ex. 30.0 at 39. 
 
 Finally, Staff witness Hathhorn testified that the Commission should set the 
Baseline O&M amount, as defined in the Company’s revised Rider SEA, at $26.0 million 
and have the amount remain constant between rate cases. Id. at 39-40 and ICC Staff 
Exhibit 14.0 at 20.  ComEd indicated in it rebuttal testimony that it was never its intent 
for the base amount to change outside of a general rate case and accepted this 
recommendation including the base amount of $26.0 million. ComEd Ex. 30.2; ComEd 
Ex. 30.0 at 39 and ComEd Ex. 25.0 at 52.  
 

                                            
17SAIFI is an acronym for System Average Interruption Frequency Index.  SAIFI shows how often, on an average, each customer on 
the electric utility will be out of service over a period of time (normally one year).  The higher the index number, the worse the 
service is to the average customer because that average customer experienced more outages that year. 
18 CAIDI is an acronym for Customer Average Interruption Duration Index.  CAIDI shows the average length of time that each 
customer that experienced an outage was out of service.  The CAIDI value is the total number of minutes the average customer who 
lost service was out of service.  The higher the CAIDI value, the longer the average customer was without electric service. 
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Reply Arguments 
 
The Company claims that the purpose of Rider SEA is to avoid detracting from 
ComEd’s plans to maintain or improve service quality and reliability and to avoid 
financial harm due to the alleged volatility of such expenses. ComEd IB at 83-84. Staff 
responds that these arguments lack merit and do nothing to establish the type of 
volatility needed to justify rider recovery.   
 
 ComEd argues that base rate treatment for these costs can result in either 
customers overpaying for storm expenses or ComEd not being able to recover its 
prudently incurred costs in any given year.  ComEd IB, p. 84. The Company contends 
that either scenario presents problems for ratepayers because, even when storm 
expenses are higher than the base rate amount, the Company must reprioritize its 
expenditures which detracts from its plans to maintain or improve service reliability.  Id.    
For instance, in testimony Mr. Crumrine warns of “…forgone opportunities for 
investment in the distribution system “ (ComEd Ex., 30.0 at 32:725-726 in the absence 
of Rider SEA. But, as Staff presented in its testimony and Initial Brief, the Company fails 
to explain what forgone opportunities for investment in the distribution system might 
arise. Clearly ratepayers wish to receive reliable service, However, Staff notes, it would 
be poor policy to approve Rider SEA based on some vague notion of “forgone 
opportunities” that would be lost. Staff IB at 91;ICC Staff Exhibit 18.0 at 27-28:624-630.  
 
 Furthermore, according to Staff ComEd’s argument disregards the fundamental 
concepts underlying the normalization of certain expenses in base rates.  While virtually 
all expenses are subject to some variability, the general practice is to set rates based on 
the test year expenses presented by the utility.  An exception to this general practice is 
followed for certain expenses where the test year amount does not represent a normal 
level of expense.  A normalized level of expense is developed, typically through an 
averaging of the subject expense over a period of time.  While the normalized amount 
recovered in any given year may vary from the actual amount incurred in any given 
year, the amount recovered over time will generally equal the actual amount incurred 
over time.  The variability which justifies normalization of certain expenses is not the 
same as the variability that justifies rider recovery; rather, normalized expenses are 
recovered through base rates.  
 
 Staff also notes that the year to year variability of ComEd’s storm expenses is not 
significant. ICC Staff Exhibit 14.0 at 20.  Therefore, any expenditures ComEd planned to 
make benefitting ratepayers are not necessarily threatened by years in which storm 
expenses are not fully recovered. Rather these expenditures are actually encouraged in 
those years where the Company over-recovers, undercutting the Company’s argument 
that ratepayers would be harmed without Rider SEA.  Furthermore, as the AG points out 
in its Initial Brief, traditional test year regulation permits ComEd to recover its actual 
storm restoration expenses over future time periods via use of the multi-year averaging 
approach even though the Company may over-recover in certain years and under-
recover in other years (AG Initial Brief at 73); and even in the year of greatest variability 
(the year 2007, which included the largest known storm in recent ComEd history) the 
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Company’s storm expenses were “only about 4.2 percent of total test year O&M 
expenses, and such volatility is much lower in all other years.” AG Initial Brief at 71.  
ComEd has offered no evidence to the contrary. Thus, Staff asserts, the Company’s 
conclusion that traditional base rate recovery of storm expense is problematic is based 
on unsubstantiated claims that year to year variation is significant and not recoverable 
under traditional test year regulation.  
 
 The Company attempts to bolster its contention of volatility by stating that 
weather is “unpredictable” and that weather related system costs “can vary by tens of 
millions of dollars from year to year.” ComEd IB at 87-88; ComEd Ex. 11.0 Corrected at 
16:298-299. However, Staff responds, storm restoration expenses fell below the 
average for four out of the past six years. During the six year period 2002 through 2007, 
four of the six years were below the $27.1 million inflation adjusted six year arithmetic 
average. Also, from 2003 through 2005 the Company’s storm expense only varied from 
the base amount by $2.3 million, $6.5 million and $7.8 million, respectively. Despite the 
Company’s contention, Staff observes the evidence to demonstrate that the Company’s 
storm restoration costs were not volatile and did not typically vary, as the Company 
suggests, by tens of millions of dollars from year to year. 
 
 In addition to the claim of volatility, the Company argues in its Initial Brief that 
storm expenses, “involve very large costs.” ComEd IB at 87-88.  Staff responds that Mr. 
Luth found that these costs are not large relative to the overall revenue requirement. He 
found the difference between the average amount and the low and high amounts over 
the past six years is $19,236,000 over the low of $7,883,000 in the year 2002 and 
$27,718,000 under the high of $54,837,000 in the year 2007.  Those differences are 
1.1% and 1.55%, respectively, of $1,689,892,964 in test year revenues at present rates. 
ICC Staff Exhibit No.  6.0 at 15:262-267. This level of costs is insufficient to justify the 
regulatory resources needed to administer the proposed Rider SEA. 
 
 The Company also compares ComEd’s net income to variance in storm 
expenses from year to year, arguing that “such a variance in expense represents a 
significant impact.” ComEd IB at 84. Such a comparison, Staff responds, is not relevant 
to determining whether Rider SEA should be favored over traditional base rate 
regulation. Staff has countered that storm restoration expenses are not significant in 
comparison to total operating expenses.  Staff also notes that to assess whether a 
particular expense warrants rider recovery, the courts have found that the relevant 
comparison is to other operating expenses.  In A. Finkl & Sons Co. v. Illinois Commerce 
Comm’n, 250 Ill. App. 3d 317 (1st Dist. 1993) the court held that DSM related expenses 
were ordinary expense not entitled to special rider treatment, and in so holding relied 
explicitly on the fact that the expenses for which rider recovery was sought “reveal no 
greater potential for unexpected, volatile or fluctuating expenses which Edison cannot 
control, than costs incurred in estimating base ratemaking.”  Id. at 326-327.  Applied to 
the instant case, Staff contends that the Finkl opinion demonstrates that Staff’s 
comparison of Rider SEA expenses to total operating expenses is the more relevant 
comparison; and rider recovery is not justified since storm restoration expenses are not 
significant in comparison to the Company’s total operating expenses. 
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 Staff argues that the only fact the Company has demonstrated is that storm costs 
vary and the Commission has stated that cost variations alone do not justify rider 
recovery. In a prior rate case involving The Peoples Gas Light and Coke Company and 
North Shore Gas Company’s (“NS/PGL”) request for Rider UBA 19, the Commission 
stated, “…variability is a characteristic of virtually every utility cost. Despite the most 
perspicacious predictions, future events take their own course. Yet virtually all of those 
costs are still held within the test year process.” NS/PGL; Ill.C.C. Docket Nos. 07-0241-
07-0242/Cons. (Order, February 5, 2008), at 188.  Likewise, in this case fluctuations in 
storm-related expenses, while expected, are insufficient to trigger frequent general rate 
proceedings if they are recovered under base rates. Staff IB at 86-87.  
 
 Staff also points to IIEC witness Stephens’ testimony that “Storms and their 
related expenses are nothing new to utilities. ComEd has operated for decades without 
a separate storm expense adjustment, relying on traditional ratemaking of those 
expenses.” IIEC Ex. 1.0-C at 36:754-757. Thus, there is no justification to warrant the 
drastic departure from traditional ratemaking. At this time, there is no evidence of 
existing forward looking storm riders or any success or failure related to such riders. 
However, Staff advises that the issue of a Rider for storm restoration expense was 
recently reviewed by the Pennsylvania Public Utility Commission in Pennsylvania Public 
Utiity Comm’n v. Metropolitan Edison Co., R—00061366, et al., 2007 Pa. PUC Lexis 5, 
270 (Pa. P.U.C. Jan. 11, 2007) (“MEC Order”).20 The Office of Trial Staff (“OTS”) 
opposed the Storm Damage Rider (“SDR”): 
 

The OTS also opposed MEPN's [: Metropolitan Edison Company (“ME”) 
and Pennsylvania Electric Company (“PE”) collectively (“MEPN”)] SDR 
noting that riders are traditionally used to allow utilities recovery of volatile 
expenses. (OTS M.B. at 26). The OTS maintained that storm damage is 
not sufficiently volatile to necessitate rider treatment because the 
Companies already recover a normalized level of storm damage expense. 
Id. OTS witness, Mr. Keim, reviewed the five year history of storm damage 
expenses and concluded that the budgeted claim is sufficient to account 
for yearly fluctuations. Id. 
 
MEIUG/PICA [Complaint Parties] argued that the SDR should be rejected 
because the Companies have not proven that the ratemaking process 
under which storm costs are normally collected should be circumvented. 
MEIUG/PICA M.B. at 66; MEIUG/PICA St. 2 at 15-16). MEIUG/PICA 
opined that the Companies currently have an adequate means by which to 
collect storm damage costs via both base rate proceedings and 

                                            
19  Rider UBA was proposed by NS/PGL to recover the gas cost-related portion of their 
uncollectables expense -also called bad debt expense- See NS/PGL; Ill.C.C. Docket Nos. 07-
0241-07-0242/Cons. Order at 184.  
20 Although noteworthy, the Pennsylvania case is not precedent before the Commission.  
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accounting deferrals. (MEIUG/PICA M.B. at 68). costs without adequate 
Commission review. Id.  

 
MEC Order, 2007 Pa. PUC Lexis 5 at 270-271.  The MEC Order goes on to state the 
ALJ’s recommendation:, “The ALJ’s found that the arguments of…were persuasive and 
determined that the Companies did not meet their burden of proving that the SDR is in 
the public interest and should be approved..” Id. at 272-273. The PA Commission’s 
disposition stated, “We concur with the ALJs that the companies did not meet their 
burden of proving that the SDR is in the public interest. Id. at 273. Staff submits that 
similarly, in this case, storm restoration expenses during the six year period 2002 
through 2007, were not sufficiently volatile to justify rider recovery under Rider SEA. 
Staff IB at 83-84. 
 
 In its Initial Brief, ComEd also seeks to counter the argument of Staff witness 
Luth that Rider SEA would create “an incentive to classify or define a cost as eligible for 
recovery under a rider.” ICC Staff Exhibit No.  6.0 at 17:300-301. ComEd claims this 
concern is unfounded because “[a]ny inappropriate classification of costs as storm 
expenses would be subject to Commission review in the annual reconciliation 
proceeding in the immediately following year.” ComEd IB at 89. Additionally, in 
testimony, Mr. Crumrine had dismissed the serious potential or incentive that would 
exist under Rider SEA for the Company to inappropriately classify or define a cost as 
eligible for recovery under the rider. Mr. Crumrine states that any attempt to 
inappropriately reclassify costs as storm expenses in order to recover them through the 
rider would be foolish and shortsighted. ComEd Ex. 30.0, at 33-34:752-758.  
 
 Staff responds that regulation should have the objective of providing proper 
incentives for utilities to operate efficiently and control costs. A rider mechanism that 
allows dollar for dollar recovery would diminish the incentive to control storm expenses 
as the Company will recover whatever it spends. Also, Staff’s ongoing review of 
ComEd’s reliability performance may not be sufficient to offset the attractiveness of 
inappropriate incentives. As Staff witness Mr. Linkenback states, “Staff’s review of the 
utilities’ reliability performance are reported to the utilities and the Commission. In my 
opinion, these reports in and of themselves are not sufficient to totally eliminate or offset 
the unacceptable financial incentives presented by Rider SEA to reduce ComEd’s 
normal O&M expenditures.” ICC Staff Exhibit No. 8.0 at 9:177-180. Furthermore, storm 
repairs are not all black and white issues, some are gray. Mr. Crumrine himself stated, 
“…it is possible that a storm might cause some repair work that was already scheduled 
for some point in the future, such as the replacement of a broken pole that was 
scheduled to be replaced…” ComEd Ex., 30.0 at 36:805-807. Under Rider SEA, ComEd 
would have the clear incentive to classify these expenses as storm-related to pass them 
on to ratepayers in monthly bills. The Commission must protect ratepayers from 
exposure to this financial risk.  
 
 As stated in Staff’s Initial Brief, if the Commission determines it is appropriate for 
the Company to recover the O&M expenses related to storm restoration through a rider, 

91 



Staff recommends certain changes to the Rider SEA exhibit ( ComEd Ex.,30.2) as 
discussed above.   
 
 The Company repeatedly states that its “suggested definition [of a storm] invokes 
the rider exactly when needed: when, due to an act of nature, ComEd determines that it 
must open the storm center and it is anticipated that 10,0000 or more customers will 
lose power for three or more hours. ComEd IB at 89. However, Staff’s recommended 
definition of when a storm occurs utilizes language designated by the National Oceanic 
Atmospheric Administration’s (“NOAA”) National Weather Service or for an earthquake 
designated by the U.S. Department of Interior - US Geological Survey (“USGS”), an 
objective, independent, and traceable source. Staff IB at 93. In essence, the NOAA and 
USGS definitions avoid ambiguity or potential bias by using a verifiable definition from 
an outside source. In addition, the AG notes some of the ambiguities in ComEd’s 
definition that have the potential for strained interpretation.  For example the AG states, 
“Rider SEA contains a plethora of ambiguous and vague language that renders it 
defective.” See AG Initial Brief at 69. The AG goes on to describe some of the 
inconsistencies inherent in the Company’s storm definition, “For instance, rain, drizzle, 
hot weather or snow flurries could be considered storms and trigger Rider SEA 
recovery.” Id at 70.   
 
 The Company stated they are, “…subject to potentially significant economic 
consequences for failure to properly maintain the electric delivery system…” ComEd IB 
at 90. In addition, the Company references Sections 16-125(e) and (f) of the PUA as 
evidence that there exists potentially significant economic consequences for failing to 
properly maintain its distribution system. Id.   
 
 However, Staff responds that ComEd’s verified petitions in Docket Nos. 07-0491 
and 08-0044 request that the Commission enter an Order determining that Section 16-
125(e) of the Act (220 ILCS 5/16-125(e)) is not applicable to interruptions resulting from 
the storms referenced therein based on ComEd’s assertion that the interruptions that 
resulted should be viewed as thousands of separate interruptions that all fall under the 
threshold of 30,000 customers interrupted for four hours or more contained in Section 
16-125(e). ICC Staff Exhibit No. 19.0 at 4:104-5:123. Staff notes that ComEd’s 
interpretation of Sections 16-125(e) and (f) of the PUA would hardly provide much 
economic incentive to properly maintain their distribution system. 
 
 Also, ComEd maintains that preventative maintenance is not aimed at protecting 
the electrical system from storm damage. ComEd IB at 90. However, Staff disagrees 
with that argument. Staff Witness Mr. Linkenback stated: 
 

I disagree with Mr. Williams’ opinion. It is true that planned maintenance 
cannot prevent all storm related damage to ComEd’s distribution system, 
but it can prevent some storm related damage and will have an effect on 
the amount of storm related damage repair costs. Some planned 
maintenance work that can affect the extent or severity of storm damage 
is testing, maintenance and repair or replacement of circuit breakers, 
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reclosers, protective relay, switches, lightning arrestors, poles and cross 
arms and their braces on the distribution system.  

 
ICC Staff Exhibit No. 19.0 at 7:150-157. 
 
 For all the foregoing reasons, Staff recommends that the Commission reject 
proposed Rider SEA. 
 

VIII. COST OF SERVICE AND ALLOCATION ISSUES 

E. Interclass Allocation Issues 

1. Across-the-board increase 

 It is Staff’s position that an equal percentage, across-the-board increase on 
existing rate elements represents the most reasonable approach to designing rates in 
this proceeding. This approach recognizes that all ComEd ratepayers have been 
financially stressed by significant increases in electricity costs that may very well 
continue for the foreseeable future. It is most equitable under these circumstances to 
apportion increases as equally as possible, which is the purpose of an across-the-
board, equal percentage increase. 
 
 The across-the-board approach is reasonable because bill impacts have been 
and will continue to be an overriding concern for all ComEd ratepayers. These ratepayer 
concerns have recently led to a number of extraordinary steps. The Commission found 
it necessary to launch an investigation of ComEd’s rates to address concerns raised by 
ComEd customers to members of the General Assembly and others. Illinois Commerce 
Comm’n. v. Commonwealth Edison Co., Docket No. 07-0166, Order Initiating 
Investigation, p. 2 (March 2, 2007). Furthermore, ComEd and its parent company, 
Exelon, were required to mitigate the impact of the recent rate increase through the 
offer of approximately $500 million in rebates to ComEd ratepayers. ICC Staff Exhibit 
18.0 at 18-19:412-422) 
 
 Staff submits that bill impacts will remain a prominent concern in the future 
because ComEd customers are experiencing a steady stream of rate increases on 
various fronts. For example, ComEd recently completed a transmission rate case that 
features an increase of $93 million in the transmission revenue requirement as well as 
the inclusion of CWIP in rate base and a return on equity adder for a West Loop project. 
ICC Staff Exhibit 18.0 at 19:426-432. Power costs for bundled customers are set to 
increase on June 1 of this year, with the average bill increase for residential customers 
estimated by ComEd at approximately 2.5%. Id. at 19: 434-438. 
 
 In this docket, ComEd has filed for a rate increase of $361.3 million which, if 
accepted, would raise residential bills by almost 8% (absent the impact of the rate 
rebate). ComEd Ex. 1.0 at 18:176-180. The Company also proposes in this docket to 
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institute Rider SEA and Rider SMP that would allow recovery of additional revenues 
from ratepayers on a going-forward basis beyond the rate increase ultimately granted in 
this proceeding. For example, Rider SMP alone could increase delivery service bills by 
as much as 5% per year under the rate cap proposed by ComEd, while the Company 
presents no cap on the increases that would be permissible under Rider SEA. ICC Staff 
Exhibit 18.0 at 19-20:440-448. 
 
 Furthermore, the Company indicated that plans are afoot to seek further delivery 
service rate increases in the immediate future. When asked whether it was ComEd’s 
intention to file more frequent rate cases, the Company responded “that it expects to 
make regular rate requests as part of our effort to put ComEd on a path toward 
appropriate returns.” Id. at 20:450-455. 
 
 Staff contends that the foregoing evidence indicates that ComEd ratepayers have 
and will continue to face upward rate pressure on a number of fronts and makes bill 
impacts an overriding concern for the foreseeable future. 
 
 The most reasonable method of designing rates to address these bill impacts 
would increase existing rates on an equal percentage, across-the-board basis. By 
increasing all rates on an across-the-board basis, equal recognition is given to all 
ComEd ratepayers of the difficulties bill impacts present. An alternative approach that 
distributes these increases on an unequal percentage basis may create feelings of 
unfairness among ratepayers who receive above-average increases. Id. at 20-21:464-
471. 
 
 Staff makes clear that it should not be inferred from the foregoing argument that 
Staff believes the Commission should permanently discard its cost of service standard 
on a going-forward basis. The Commission’s goal of cost-based rates remains an 
important ratemaking objective that should continue to be pursued. However, the 
electricity industry in Illinois has undergone a difficult transition since the rate freeze 
expired on January 2, 2007. Until some degree of rate stability returns, the design of 
ComEd rates should be based on bill impacts rather than cost of service. Id. at 21:473-
480. 
 
 The proposal for an across-the-board increase on existing rates was originally 
made by IIEC Witness Stephens for a number of reasons  It is Staff’s position that the 
across-the-board approach is reasonable for the reasons discussed previously at the 
beginning of this Section, not necessarily for the reasons presented by IIEC in support 
of its proposal. For example, the IIEC argument that ComEd’s cost of service study 
should have included a minimum distribution system (IIEC Ex. 3.0 (Corrected) at 
27:440-448) is clearly misguided because it improperly allocates on a customer basis 
distribution level costs that are appropriately considered demand-related. ICC Staff 
Exhibit 18.0 at 17-18:393-400. 
 
 IIEC does make a more reasonable argument that ComEd’s cost study 
improperly allocates lower voltage costs to higher voltage customers. However, this is 
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not a sufficient deficiency to make ComEd’s cost of service study an unsuitable 
foundation for setting rates. It should be remembered that the Commission accepted 
ComEd’s proposed cost of service in Docket No. 05-0597 without the distinctions 
between primary and secondary distribution costs advocated by IIEC. Thus, the 
Commission may not consider this failure to distinguish between primary and secondary 
costs a sufficient reason to reject the Company’s study as a ratemaking tool. Id. at 
18:402-410. 
 
 Company witness Crumrine opposes Staff’s arguments for an across-the-board 
increase may further increase existing subsidies.  However, Mr. Crumrine’s argument 
fails to understand the fundamental change that has occurred in the electric utility 
business in Illinois. Along with other rising energy costs, Illinois ratepayers are 
financially stressed by the increases in their electric bills. Both residential and business 
customers find it increasingly difficult to absorb the rising cost of electricity. Thus, bill 
impacts have become an overriding concern. 
 
 In this situation, it is not evident that any one group of customers can more easily 
absorb increases in delivery services costs than other customers. There is no evidence 
on the record to show that residential or business customers are more able to absorb 
disproportionate increases in these costs than others. Thus, the fairest approach which 
recognizes the difficulty faced by all is to give all customers the same percentage 
increase. This approach recognizes that all ratepayers are in a difficult position without 
attempting the problematic task of determining which customer classes can afford a 
bigger increase than other classes. 
 
 ComEd responds to the parties’ proposals for an across the board increase by 
arguing that “[a] system average increase, however, does not reflect the costs 
customers impose on the system.” Id.  In ComEd’s estimation, the acceptance of an 
across-the-board allocation proposal would create new subsidies that do not currently 
exist by shifting millions of dollars from the residential class to the nonresidential class. 
Id. The Company contends an across-the-board approach would continue to exacerbate 
existing subsidies and make cost-based rate setting in future proceedings even more 
difficult and adversarial. Id., pp. 99-100. In contrast, ComEd argues its revised rate 
design proposal is consistent with the Commission’s long-standing goal of moving rates 
toward costs while addressing bill impacts concerns by gradually moving the largest 
nonresidential customers to cost-based rates. Id., p. 100. 
 
 Staff responds that the Company’s argument would be reasonable if not for the 
unique and difficult circumstances surrounding this rate case. Ratepayers have 
absorbed numerous rate increases since the expiration of the statutory rate freeze as of 
January 2, 2007; and, as a result, bill impacts have emerged as the over-riding issue for 
electric ratemaking in Illinois. Staff presented in its Initial Brief a description of the rate 
increases ratepayers have experienced in the recent past and will likely experience in 
the near fuiture. Staff IB, pp. 97-98. Staff also identified the extraordinary steps taken by 
both the Commission and the Legislature to address these increases. Id. The 
importance of the bill impacts issue is evident. 
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 Staff asserts that the most reasonable method of designing rates to address 
these bill impacts would increase existing rates on an equal percentage, across-the-
board basis. By increasing all rates on an across-the-board basis, equal recognition is 
given to all ComEd ratepayers of the difficulties bill impacts present. An alternative 
approach that distributes these increases unequally may create feelings of unfairness 
among ratepayers who receive above-average increases. ICC Staff Ex. 18.0, 20:464-
21:471. 
 
 In the current situation, it is not evident that any one group of customers can 
more easily absorb increases in delivery services costs than other customers. There is 
no evidence on the record to show that residential or business customers are more able 
to absorb disproportionate increases in these costs than the other. Thus, the fairest 
approach which recognizes the difficulty faced by all is to give all customers the same 
percentage increase. This approach recognizes that all ratepayers are in a difficult 
position without attempting the impossible task of determining which customer classes 
can afford a bigger increase than other classes. 
 

2. Other Rate Moderation/Mitigation Proposals 

 If the Commission determines that some movement towards cost-based rates is 
appropriate in this proceeding, then Staff recommends we consider the proposal Staff 
made in direct testimony to reduce ComEd’s proposed increase to Extra Large Load 
and High Voltage (Other) customers. That proposal entails averaging the Distribution 
Facilities Charge for Medium Load, Large Load, Very Large Load, Extra Large Load, 
and High Voltage (Other) customers so that each customer class would pay the same 
$5.85 DFC per kW of demand.  This process would result in Medium Load and Very 
Large Load customers paying rates that are 2.48 percent and 1.41 percent above 
ComEd’s proposed cost of service, respectively, but would also reduce the proposed 
increase to High Voltage (Other) customers by 18.11 percent.  Averaging ComEd’s 
proposed DFC for Medium Load, Large Load, Very Large Load, Extra Large Load, and 
High Voltage (Other) customers would also temper ComEd’s proposed 140.4 percent 
increase in revenues from Extra Large Load customers by 2.72 percent. ICC Staff Ex. 
6.0 at 9:136-149. 
 
 The Company for its part has presented an alternative proposal that would move 
the distribution facilities charges for the Extra Large Load Delivery Class, and the under 
and over 10 MW High Voltage and Railroad Delivery Classes, half of the way toward 
cost of service. ComEd Ex. 30.0 at 50:1120-1123. This would be another alternative to 
addressing bill impacts for large customers that the Commission could consider if it 
wishes to base rates on costs rather than adopting an across-the-board increase which 
Staff recommends.  
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F. Supply vs. Delivery Services Allocation Issues 

 Staff in its initial brief commented on the issue of allocating costs associated with 
billing, customer support, and credit and collections (referred to as “Customer Care 
Costs” by REACT).   
 
 Staff noted its concern with ComEd’s statement that there is no evidence to 
suggest that any Customer Care Costs would be avoided “if all customers served under 
Rate BES migrated to alternative suppliers”21, while ComEd pointed to no evidence that 
shows that 100% of the Customer Care Costs are caused by providing the distribution 
function.  Staff observed that the question is not whether ComEd should provide these 
functions (or even whether to recover the costs associated with these functions).  
Rather, the question is whether zero % of the associated costs are caused by the fact 
that ComEd is the supplier of energy.  
 
 Similarly, in response to ComEd testimony that “REACT has not adequately 
explained the basis for deeming any of these functions to be solely supply-related”, Staff 
observed that it appears that REACT is not claiming that any of these functions are 
solely supply-related.  Rather, REACT seems to be arguing that some portion of these 
functions are supply-related but not the sum total.   
 
 Staff also noted that REACT needs to better explain how their cost-causation 
argument is in line with the cost recovery of items that enable customer choice. 
 
 After reviewing the positions and arguments of parties in their initial briefs 
regarding the issue of allocating costs associated with billing, customer support, and 
credit and collections (“Customer Care Costs”), Staff acknowledged that some portion of 
Customer Care Costs might be conceptually proper to allocate to the supply function 
because it appears intuitive that ComEd’s role as a supplier of energy in addition to 
providing the delivery function would have some impact on the level of these costs. 
Because the degree of such a potential impact would be very difficult to discern at this 
point and because Staff did not address this issue in testimony, Staff offered no specific 
estimate for a potential allocation at this time. Staff further noted that the issue of 
supply-related costs generally was addressed in Docket Nos. 07-0528/07-0531, 
Commonwealth Edison’s procurement plan and related tariffs. 
 

                                            
21 ComEd Ex. 43.0 at 34:741. 
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IX. RATE DESIGN 

D. Existing Riders 

1. Rider ACT 

 Staff, in its direct testimony (ICC Staff Exhibit No. 8.0, pp.16-21) opposed one of 
ComEd’s proposed changes to existing Rider ACT – Allowance for Customer-owned 
Transformers.  Specifically, Staff opposed the mandatory removal of customers from 
Rider ACT who had received more than 30 years of credit.  In rebuttal testimony, 
ComEd stated it was willing to accept Staff’s position. ComEd Ex. 32.0, p. 41.  With 
ComEd’s acceptance of that change Staff would note that there are no contested issues 
with regard to Rider ACT given that Staff found the remaining ComEd proposed 
changes to Rider ACT to be acceptable. 
 

3. Rider ML 

 Staff does not oppose the proposed ComEd language changes to Rider ML – 
Meter-Related Facilities Lease.  It is Staff’s understanding that during the course of 
providing answers to Staff data requests on this issue and others (see Rate MSPS7 
below), ComEd discovered errors in the documentation supporting the changes to Rider 
ML (ComEd Exhibits 12.8, 12.9.1, and 12.9.2).  In response to Staff data request RDL 
1.15 ComEd provided corrected supporting documentation.  In its rebuttal testimony, 
ComEd provided a revised Rider ML (ComEd Ex. 32.5 and 32.9) that reflected the new 
data included in the data request response to RDL 1.15.  Staff witness Linkenback 
reviewed the proposed changes to Rider ML and based on the corrected documentation 
he found the proposed changes to be reasonable.  ICC Staff Exhibit 8.0, p. 22. 
 

4. Rider MSPS7 

 Staff does not oppose the proposed ComEd language changes to Rate MSPS722 
– Metering Service Provider Service 2007.  During the course of providing answers to 
Staff data requests, ComEd discovered errors in the documentation supporting the 
changes to Rate MSPS7 and Rider ML (ComEd Exhibits 12.8, 12.9.1, 12.9.2 and 
12.9.3).  In response to Staff data request RDL 1.15 ComEd provided corrected 
supporting documentation.  In its rebuttal testimony, ComEd provided revised Rate 
MSPS7 (ComEd Ex. 32.6 and 32.9) that reflected the new data included in the data 
request response to RDL 1.15.  Staff witness Linkenback reviewed the proposed 
changes to Rate MSPS7 and based on the corrected documentation he found the 
proposed changes to be reasonable. ICC Staff Exhibit 8.0, pp. 25-26. 
 

                                            
22 Although MSPS7 is identified as a “Rider” in the outline, it actually is a Rate (See ComEd 
Exhibit 32.9, Sheet No. 404. 
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E. Distribution Loss Factors 

 Staff found the changes to the existing distribution loss factors in Rate RDS – 
Retail Delivery Service – to be reasonable.  ICC Staff Exhibit 8.0, p. 26.  Rate RDS 
provides the rates for ComEd to deliver power and energy to customers who have 
chosen to purchase all or a portion of their power and energy from suppliers other than 
ComEd.  Staff witness Linkenback based his determination that the line loss factors 
were reasonable on his review of the technical data provided by ComEd.  He noted that 
ComEd used the same procedure to calculate line losses as was approved in Docket 
No. 05-0597.  While the average system line loss increase from 6.12% in the 2005 
ComEd rate case to 6.49% (revised by ComEd to 6.48%, ComEd Ex. 32.0 at 52:901) in 
the current case and the High Voltage delivery class customers line loss factors 
increased from 1.35% in 2005 to 1.99% for High Voltage customers over 10MW and 
3.30% for all other High Voltage customers (revised by ComEd to 1.83% and 2.28% 
respectively, ComEd Ex. 32.0, p. 53 Table R12: Distribution Loss Factors) in the current 
case any concerns that Mr. Linkenback had were resolved based upon information 
provided by ComEd.  In particular, ComEd indicated that (1) a more accurate survey 
and accounting of load profiles, and substation and distribution transformers on 
ComEd’s system was performed for the current study, (2) losses on the lower voltage 
system were better allocated to the supply or higher voltage delivery classes and (3) in 
the prior 2005 study, there was a understatement of the total high voltage transformer 
nameplate capacity which the current study corrected. ICC Staff Exhibit 8.0, pp. 26-27. 
 
XI. OTHER 

A. Annual Reporting on Changes in Accounting Policy (Uncontested) 

 ComEd and Staff agreed that ComEd will notify Staff in writing not less than 21 
days prior to the implementation date of a change in accounting policy in the previous 
year that impacts annual  capitalization by more than $10,000,000.  ComEd also agreed 
to notify Staff not less than 21 days prior to the implementation date for changes to the 
Property Unit Catalog that impact annual capitalization by more than $1,000,000.  ICC 
Staff Exhibit 15.0 Corrected at 13:261-14:267. 
 
 Thus, Staff states that the Commission’s order in this proceeding should include 
the following finding:  
 

 The Commission requires that ComEd notify the Manager of the 
Commission’s Accounting Department in writing not less than 21 days 
prior to the date of changes in accounting policy during the previous year 
that impact annual capitalization by more than $10,000,000.  ComEd is 
also required to notify the Manager of the Commission’s Accounting 
Department not less than 21 days prior to the implementation date for 
changes to the Property Unit Catalog that impact annual capitalization by 
more than $1,000,000.   
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B. Reporting on Affiliate Interest Transactions (Uncontested) 

 Staff recommended that ComEd report the amount it receives each year, by 
affiliate, from providing services to affiliated interests and for receiving services from 
affiliates, for each affiliate for which ComEd receives or pays over $500,000 annually, 
with a description of the services provided or received. This report should be filed as a 
Supplemental Schedule to Form 21 ILCC, filed at the same time ComEd files the other 
Supplemental Schedules to Form 21 ILCC on or before May 1st.  ICC Staff Exhibit 14.0, 
pp. 28-29.  ComEd agreed to this recommendation, and also agreed that this reporting 
will include what it refers to as “pass through” transactions. ICC Staff Cross Exhibit 3. 
 

C. Reporting of Pass-Through Transactions (Uncontested) 

 See Section XI., B. above for discussion of Pass-Through Transactions. 
 

D. Future Depreciation Studies (Uncontested) 

 ComEd witness Waden has agreed that ComEd will conduct depreciation studies 
no less often than every five years.  ComEd Ex. 26.0 at 21:490-493.  Staff finds this 
condition to be reasonable and requests that this agreement be included in the 
Commission’s order in this case. 
 
 Thus, the Order should have the following finding: 
 

 The Commission requires that ComEd conduct depreciation studies 
no less often than every five years. 

 
XII. CONCLUSION 

 Staff respectfully requests that the Illinois Commerce Commission approve 
Staff’s recommendations in this docket, which include a recommended rate base of 
$6,645,499,000 (Appendix A, p. 1, line 24); a weighted cost of capital of 8.36% (Id, line 
25) which reflects an estimated investor-required rate of return on common equity of 
10.30% (ICC Staff Exhibit 4.0 Corrected, p. 28); .with revenues of $2,078,545,000 
(Appendix A, p. 1, line 5) with rates to be determined on an equal percentage, across 
the board increase on existing rates. (Staff IB, p. 96).  
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