
REBUTTAL TESTIMONY OF CARLISLE KELLY 
Illinois Commerce Commission Docket Number 07-0446 

June 17, 2008 
 

 1

 1 

Q1: Please state your name. 2 

 Carlisle Kelly.   3 

Q2. Are you the same individual who has previously filed testimony in this 4 

matter? 5 

Yes I am.  6 

Q3. Have you had the opportunity to review the revised testimony of Mark 7 

Maple? 8 

Yes.  9 

Q4. Have you had the opportunity to again review Mark Maple’s direct 10 

testimony submitted January 7, 2008? 11 

 Yes. 12 

Q5: Would you like to comment about and rebut the testimony submitted by 13 

Mark Maple? 14 

Yes, I would. But first, I would like to emphasize that I hold the highest regards 15 

for Mr. Maple and the other ICC staff who have spent so much time and effort reviewing 16 

this application. I want to emphasize that just because I might disagree with an opinion 17 

held by Mr. Maple, I appreciate all the ICC staff efforts in this case. In some situations, 18 

we just might need to agree to disagree. 19 

Responses to Mark Maple Testimony  20 

Q6: In regards to the reply testimony of Mark Maple dated April 7, 2008 , what 21 

comments would you like to submit? 22 
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Mr. Maple initially submitted testimony on January 7, 2008 and in that testimony 23 

he did not recommend that the application for a Certificate of Authority be approved. He 24 

specifically did not recommend that the application receive eminent domain authority in 25 

his initial testimony in January.  26 

In his testimony of April 7, he reversed his previous testimony and is now 27 

recommending that the application receive approval to exercise eminent domain 28 

authority. I disagree with that recommendation. I believe there are numerous issues which 29 

Mr. Maple was not aware of when he issued his recommendation on April 7 and that 30 

should be considered by the Illinois Commerce Commission. 31 

Q7: What specific issues exist that warrant further review and specifically what 32 

issues exist that justify denying the application and denying eminent domain 33 

authority? 34 

 Mr. Maple recently commented he was troubled by Enbridge’s statements 35 

(pg. 21, Maple Rebuttal testimony, April 7) and he commented “exploitation of an 36 

eminent domain proceeding to possibly lower land acquisition costs is wrong….” in his 37 

mind. He mentioned he did not know whether Enbridge had used this leverage to deal 38 

unfairly with landowners. I offer testimony that Enbridge is in fact using unfair and 39 

ethically improper tactics to deal with many landowners, including landowners who are 40 

elderly.  41 

Q8: Please give specifics about these unfair tactics used against landowners.  42 

 I could give you multiple examples. One of my neighbors is a man named John 43 

Hunt. He owns property right next to our property in De Witt County and he is in his 44 

seventies. Enbridge is wanting to build the pipeline within about a hundred (100) feet of 45 
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Mr. Hunt’s house. In other words, the pipeline proposal calls for the Enbridge pipeline to 46 

be buried very close to his house. His home is located virtually within the construction 47 

easement area. The Enbridge land agent told him that if he did not agree to accept the 48 

Enbridge proposal he “will be up a creek and won’t get anywhere near what Enbridge is 49 

proposing” if they receive eminent domain authority.  This is a perfect example of 50 

Enbridge using the threat of eminent domain to pressure or threaten people to try and 51 

strong-arm them into consenting to the pipeline. It is a classic example of a heavy-handed 52 

approach used by Enbridge. He was threatened if he did not agree to the Enbridge 53 

proposal, he might not get much of anything if they received eminent domain. The land 54 

agent alleged she was simply looking out for his best interests by calling this to his 55 

attention. It is especially disappointing when you consider the fact Mr. Hunt is an elderly 56 

gentleman. 57 

 Mr. Maple mentioned “the threat of eminent domain should not be used to gain 58 

leverage” and “should have no impact on landowner negotiations.” The example given 59 

with Mr. Hunt is a classic example of using the threat of eminent domain to try and scare 60 

landowners into signing. We are aware of numerous similar examples up and down the 61 

entire line.   62 

Q9: What other examples of Enbridge abuse are you personally aware of that 63 

Mr. Maple might not be aware of? 64 

 I am aware of the situation of a fellow named Dick Breese who owns property 65 

near Vandalia. Mr. Breese is 86 years old and he is a retired World War Two veteran.  66 

The Enbridge land representative told Mr. Breese that Enbridge could take his property 67 

via eminent domain if he refused to sign the Enbridge agreement.  68 
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 Mr. Breese owns property in Fayette County near the Kaskaskia River.  The land 69 

agent argued with him and harassed him. The land agent even argued with him about the 70 

location of his property in relation to where the property was in regards to the river. Mr. 71 

Breese got so mad that he spoke to his daughter about the harassment and she stepped in 72 

to try and get the harassment stopped.  It is not acceptable for Enbridge to use the threat 73 

of eminent domain to intimidate an 86-year old man.  74 

Q10: Do you have other stories of potential abuse?  75 

 Yes, I could give many examples. Vivian Murphy is another example in DeWitt 76 

County.  She is 81-years old and she states they keep “hounding her.” She is very upset 77 

with them. She claims they keep wanting to come and sit around her “kitchen table”.  She 78 

does not want them at her kitchen table. Ms. Murphy is upset with the fact that they 79 

wanted to know the social security number of her deceased husband, Ed. Her husband 80 

died in 2003 and she does not wish to meet with them. Ms. Murphy has indicated they 81 

keep hounding her about signing the paperwork. They have tried to leave her with the 82 

impression if they get eminent domain, she will get much less money. The land agents 83 

are stating they just want to look out for the interests of the landowners.  84 

 Mr. Maple mentioned that he has not heard about a lot of complaints. I think he 85 

needs to understand that more than 300 landowners and citizens have intervened in this 86 

matter and they are represented by private attorneys. I am personally aware of many 87 

situations where landowners have called their private attorneys who have intervened on 88 

behalf of these landowners. Mr. Maple mentioned in his recent testimony (pg. 22,  Maple 89 

Rebuttal testimony, April 7, 2008) that there “doesn’t seem to be a large volume of 90 

complaints, so they may be isolated incidents…” It is not surprising that Mr. Maple might 91 
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not know about these landowner complaints. A large majority of the landowners in this 92 

matter are represented by their private attorneys and it is not unusual they would 93 

complain directly to their attorney, rather than to Mr. Maple. There is no reason Mr. 94 

Maple would be informed about these complaints. On the other hand, the sheer volume of 95 

people who have intervened and are now represented by attorneys in this case should 96 

send an obvious signal to the ICC. 97 

Q11: Do you have other comments about the threat of eminent domain? 98 

 Yes. I believe we have complained enough about the issue that Enbridge is trying 99 

to be a bit more discreet with the issue. They are apparently now using lines such as “I 100 

would hate to see you get nothing out of this….” deal. These are thinly veiled threats that 101 

are intended to intimidate landowners. It is wrong.  102 

Q12: Do you have comments about Mr. Maple’s suggestions that there were just a 103 

few complaints by intervenors? 104 

 Very respectfully, in his testimony, Mr. Maple suggested there were not a large 105 

number of complaints and implied that these were “isolated incidents.” (pg. 22, Maple 106 

Rebuttal testimony, April 7, 2008). I believe it is important to point out the fact that more 107 

than 300 people have intervened in this matter and are objecting to this proposal. I am not 108 

familiar with how things normally occur in the Illinois Commerce Commission, but it 109 

seems like if 300 people take the time to intervene into a matter like this, that is not just a 110 

few isolated people who are upset.  The sheer volume of people who have intervened in 111 

this matter should be evidence of the number of people who have complaints. To my 112 

knowledge, Mr. Maple has not spoken with any landowners about this matter but he has 113 
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spoken with the Enbridge representatives. He has just gotten one side of the story from 114 

Enbridge. 115 

Q13: Has there ever been an eminent domain issue with as many citizens who have 116 

intervened before the ICC?  117 

 I don’t know, but there seems to be a very large number of people who have 118 

intervened in this matter. 119 

 Q14: Do you have comments about Mr. Maple’s testimony regarding “reasonable 120 

attempts to acquire the property from the various landowners?” 121 

 Yes, I have some comments. Mr. Maple suggested Enbridge had made reasonable 122 

attempts to acquire property from landowners. Apparently Mr. Maple reviewed 123 

comments made by Mr. Aller and concluded Enbridge had made reasonable attempts to 124 

acquire property. To my knowledge, Mr. Maple has not spoken with a single landowner 125 

to attempt to independently verify the attempts made by Enbridge to acquire the property.  126 

I very respectfully suggest it is impossible to come to a conclusion that Enbridge has 127 

made reasonable attempts to acquire landowner property without actually speaking to 128 

both sides involved in this matter. That is, there does not appear to have been any attempt 129 

to independently verify whether reasonable attempts have been made. Given what I know 130 

now, I will not just accept whatever Enbridge writes down on a piece of paper as the 131 

gospel. We have previously shown multiple examples of inconsistencies in their 132 

testimony and evidence.  133 

 There are more than 500 tracts of property involved. I am not aware of even a 134 

single landowner who has been contacted by the ICC staff. On the other hand, ICC staff 135 
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has met with Enbridge representatives and heard their side of the story. Very respectfully, 136 

there are two sides to this story.  137 

 Q15: What issues do you have to suggest that Enbridge has not made reasonable 138 

attempts to acquire the property?  139 

 Mr. Maple submitted testimony that the mere fact that landowners and Enbridge 140 

cannot agree upon a price does not necessarily lead to the conclusion that Enbridge has 141 

failed to make reasonable attempts to acquire the property.  Please realize that I fully 142 

understand Mr. Maple’s point of view. But I offer testimony that Enbridge is playing 143 

games with the commission staff. They want the commission staff to perceive that 144 

reasonable attempts have been made when in fact they have not been made.  145 

 I suggest it is not reasonable for Enbridge to submit to the ICC a copy of a draft 146 

easement and allege it is the document that will be proposed to landowners, then use a 147 

different document when it approaches landowners. Enbridge submitted a draft easement 148 

as Exhibit J with its original application and indicated it would be the document that 149 

landowners would be asked to sign. In contrast, a different document is now being 150 

proposed to many landowners. As a simple example, the easement document that 151 

landowners have been requested to sign demands that Enbridge be allowed to build or 152 

construct two pipelines. The language also demands that Enbridge be allowed to abandon 153 

two pipelines. It is not reasonable for Enbridge to request from the ICC approval to build 154 

one pipeline, yet ask landowners to sign an easement allowing the construction or 155 

abandonment of two (2) pipelines.  I think it is important to point out that Enbridge wants 156 

it to appear like it is making reasonable attempts when in fact this is further deception by 157 

the company. Also, a proposal can be so one-sided that it is unreasonable regardless of 158 
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the fact they have submitted it to a landowner. Just because Enbridge submits a proposal 159 

to a landowner does not mean the company has made reasonable attempts to purchase the 160 

easement.  161 

 I do not believe it is reasonable that Enbridge has placed language in the easement 162 

that would make landowners potentially liable for any environmental clean-up if 163 

Enbridge chooses to abandon the pipelines in the future. It is unclear why “plural” of the 164 

word “pipeline” is being used in the easement documents. I suspect Enbridge is 165 

attempting to slip the potential liability of the old pipeline as well. It is inappropriate for 166 

the ICC to be used as a mechanism to threaten landowners who are unwilling to accept 167 

liability for the old pipeline. In this situation  I believe Enbridge is simply attempting to 168 

escape liability from the old pipeline by having landowners sign easement language that 169 

allows Enbridge to “abandon” the old pipeline in place at anytime.  170 

 The question then becomes, “How is it reasonable for Enbridge to attempt to 171 

place the burden of cleaning up the old pipelines onto landowners after the pipeline is 172 

abandoned?”   Mr. Maple comments that a disagreement on price does not necessarily 173 

mean that reasonable attempts have not been made. Similarly, and just as importantly, 174 

just because Enbridge holds meetings or sends a land agent to landowners, those actions 175 

alone do not constitute reasonable attempts to negotiate.  176 

Q16: Mr. Maple commented that he believed pipeline route adjustments had been 177 

made based on landowner feedback. Do you have comments upon this claim?  178 

 Yes. I think this is a good example of the deceptive practices Enbridge has used to 179 

try and sway the opinion of the staff. Landowners have not been told with any level of 180 

certainty the exact route of the proposed pipeline.  I am not sure that even Enbridge 181 
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knows the exact route being proposed. We submitted interrogatories to Enbridge 182 

requesting to know which areas would the proposed pipeline lie within the “old 1939” 183 

easement and which areas it would lie outside these areas. Enbridge responded it had not 184 

yet decided on the exact path. Mr. Maple previously commented that he had reviewed 185 

and inspected the proposed Enbridge pipeline route. (Maple Direct testimony, page 12, 186 

January 7, 2008). Mr. Maple mentioned he met with Enbridge representatives Douglas 187 

Aller, Lee Wren, and Steven Johnson on November 6, 2007 to discuss the proposed 188 

pipeline route.  Enbridge has made allegations that adjustments had been made to the 189 

pipeline route based on landowner feedback, yet this is a wild exaggeration. 190 

Q17: What is the primary flaw in the Enbridge claim that adjustments have been 191 

made to the pipeline route based on landowner feedback? 192 

 The most basic flaw is that Enbridge had not even met with the greatest majority 193 

of landowners at the time the pipeline route was chosen. It is impossible to conclude that 194 

substantial adjustments were made in the pipeline route based on landowner feedback 195 

when you consider that the route was chosen before any meetings with landowners had 196 

even occurred. This is another example of the deception that is being employed by 197 

Enbridge.  198 

 Mr. Maple made comments in his April 7 testimony suggesting route adjustments 199 

had been made based on landowner feedback (Maple Rebuttal testimony, page 23, line 200 

434, April 7, 2008). The problem with this claim is that nobody bothered to verify 201 

whether the allegations were true. I am not at all trying to be critical of Mr. Maple in this 202 

regard nor am I trying to be disrespectful. I doubt that there is any way for Mr. Maple to 203 
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know that the route had been chosen long before any substantive meetings had occurred 204 

between Enbridge and the landowners.  205 

Additionally, in Mr. Maple’s January 7, 2008 direct testimony, he mentioned that 206 

Enbridge had hired a company known as URS Corporation to study various routes. 207 

(Maple direct testimony, January 7, 2008, page 13, line 243). According to Mr. Maple, 208 

URS Corporation prepared a report dated July 18, 2006 listing 28 different routes and 209 

ranked the different routes based on certain criteria. The basic flaw in Enbridge’s 210 

allegation that it had made pipeline route changes based on landowner feedback is the 211 

simple understanding that the URS report was prepared more than a year before Enbridge 212 

submitted its application to the ICC. The report was compiled and the routes were chosen 213 

with essentially no feedback from landowners. For all practical purposes, there was no 214 

landowner feedback taken into consideration by URS when it made its report. The 215 

process of route selection occurred long prior to any landowners even being notified 216 

about the proposed pipeline. The allegations that the route was adjusted based on 217 

landowner feedback is a sham allegation unsubstantiated by the truth and clearly contrary 218 

to Enbridge’s own records and the URS report that Mr. Maple apparently viewed.  219 

 It is a rather simple matter to prove that the initial meetings with substantially all 220 

of the landowners occurred long after Enbridge chose the proposed pipeline route. At 221 

least for the great majority of landowners involved, no adjustments were made because 222 

meetings with landowners had not even occurred at that time Enbridge claimed route 223 

adjustments had been made. Very plainly, at the time Enbridge first made the claim that 224 

“route adjustments had been made based on landowner feedback”, no meetings had taken 225 

place with the landowners. It is impossible that route adjustments could have occurred 226 
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when Enbridge claimed, because landowner meetings had not even occurred at that time. 227 

Again, these are examples of how Enbridge has attempted to distort what has actually 228 

occurred. The ICC Staff does not have the time, energy or resources to investigate or 229 

verify all these types of conflicts in the testimony by Enbridge.  Yet it is just another 230 

example showing how Enbridge has attempted to paint a picture that is different than 231 

reality. I am not saying that Enbridge cannot come up with an isolated case where they 232 

can say they altered the route, now that I have called their bluff. I am sure they are wise 233 

enough to know that they need to be able to make this allegation. But the facts will show 234 

that Enbridge picked the route long before they even contacted the substantial majority of 235 

landowners, so any claim that they altered the route based on landowner feedback is not 236 

supported by the facts. 237 

 Another way to verify this fact is to review and inspect the written 238 

correspondences that have been sent to landowners by Enbridge. To my knowledge, none 239 

of the Enbridge correspondences mentioned this issue at all.  240 

Q18: Can you give me an example of a case where they have refused to alter the 241 

proposed route, even though the landowner requested otherwise? 242 

 The neighbor to the north of my property is a man named John Hunt. He is elderly 243 

and in his seventies. Enbridge is proposing to build the pipeline within about a hundred 244 

(100) feet of his house.  The pipeline construction easement almost consumes his entire 245 

home. It is unreasonable for the company to design a project so the pipeline comes 246 

through Mr. Hunt’s yard and is within a short distance from his home.  247 

Q19: Do you have comments regarding Mr. Maple’s testimony regarding eminent 248 

domain? 249 
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 Mr. Maple stated it was his preference that eminent domain should not be granted 250 

in this project. (Maple Rebuttal testimony, April 7, 2008, page 24, line 441). I agree with 251 

him on that point. I do not believe this project warrants eminent domain authority. 252 

 While Mr. Maple indicated his preference against eminent domain for this project, 253 

he also commented that it was his understanding if a certificate of authority was issued 254 

for the project, then his understanding was that Enbridge would have “implied eminent 255 

domain authority”, regardless of whether he preferred the project receive eminent domain 256 

status.  Very respectfully, I disagree with any notion that there is any concept of implied 257 

eminent domain authority in this matter. While I am not a lawyer, it seems clear the ICC 258 

has the power to authorize a Certificate of Authority for the pipeline without granting 259 

eminent domain power to Enbridge. The ICC could approve the Enbridge request to build 260 

the pipeline, but at the same refuse to grant eminent domain authority.  Nothing in the 261 

rules would prohibit such a scenario. 262 

 Under the rules, the request for issuance of a certificate of authority for 263 

construction of a pipeline is completely separate from a request for eminent domain 264 

authority. The two issues are mutually exclusive. 265 

Q20: Do you have comments about Mr. Maple’s testimony that Enbridge intends 266 

to extend the pipeline all the way to Texas? 267 

 Since this application was initially filed, I have been stating this project was not 268 

intended to benefit Illinois landowners or Illinois citizens. In its original filing, Enbridge 269 

claimed it was intended for the purpose of providing “crude oil” to Illinois refineries.  On 270 

page 9 of their initial application, they refer to five refineries in or near Illinois and infer 271 

that the proposed pipeline was intended to supply these refineries. The original 272 
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application was written in such a way to try and intentionally deceive the ICC and its 273 

staff into believing the project would bring tar sands petroleum to Illinois refineries.   274 

Only after we did a tremendous amount of investigation did it become clear that 275 

the project was not being proposed to supply Illinois refineries with Canadian petroleum. 276 

We discovered there is a glut of Canadian oil sands petroleum in Illinois refineries. We 277 

discovered that Big Oil companies own a glut of the Canadian petroleum and the Illinois 278 

refineries are saturated with the product. This saturation has depressed the price that Big 279 

Oil companies receive for their product. Furthermore, we discovered that all the 26 280 

refineries in PADD II are completely saturated with Canadian product and because of this 281 

saturation it has depressed the price of Canadian tar sands petroleum throughout the 282 

Midwest. This depressed price is good for consumers but bad for the Big Oil companies 283 

who own the Canadian petroleum. After obtaining copies of Enbridge recordings from 284 

private investment banker meetings, we discovered the real purpose of the pipeline was to 285 

transport Canadian tar sands petroleum to the Texas region so Big Oil companies can 286 

relieve the glut and raise the price of the Canadian petroleum. We discovered the 287 

intended purpose of the pipeline is to open up new markets for the Canadian tar sands 288 

petroleum owned by Big Oil companies. None of this was mentioned in the original 289 

application filed by Enbridge. 290 

Mr. Maple commented that “Enbridge has hinted from the beginning that it might 291 

extend its pipeline project all the way to the Gulf Coast.” (Maple Rebuttal testimony, 292 

April 7, 2008, page 2, line 34). I argue that it is not the duty of the ICC staff of the 293 

intervenors in this matter to flesh out the true purpose of the project. It is not the duty of 294 

the ICC staff to try and guess the true purpose of the project. The duty and obligation 295 
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falls on the applicant to explain the real purpose of the project. I agree with Mr. Maple 296 

that it appears clear Enbridge intends to extend this pipeline down to Texas. In contrast to 297 

Enbridge “hinting” that it might extend the pipeline to the Gulf Coast, I believe Enbridge 298 

took concerted steps to intentionally conceal from the Illinois Commerce Commission its 299 

true intentions and conceal its plans to take this pipeline to the Gulf Coast. 300 

Q21: What evidence do you have that supports your allegation that 301 

Enbridge intentionally tried to deceive the Illinois Commerce Commission in its 302 

application? 303 

You simply need to look at the original application which was filed by Enbridge 304 

to determine it took intentional steps to try and hide the fact this particular project, the 305 

Southern Access Extension pipeline was intended to continue on down to the Gulf Coast. 306 

In their original filings, Enbridge submitted multiple exhibits with its application. Exhibit 307 

E, attached to the original application is a copy of the Enbridge 2006 Annual Report. It is 308 

a publicly available document that is quite lengthy, including approximately 125 pages of 309 

detailed material about the company. Enbridge chose to include the 2006 Annual report 310 

in its application as Exhibit E. It was submitted to the ICC by Enbridge in 14 Parts. The 311 

pertinent portion I will be referring to is contained in Part 10 of Exhibit E, specifically 312 

page 32. I have attached the pertinent material as Exhibit 1a and Exhibit 1b to this 313 

testimony.    314 

The 2006 annual report which Enbridge included in its application is complete 315 

except for a single page, page 32. Someone from Enbridge took the time to consciously 316 

“blacken out” a portion of page 32 of Part 10. Of particular importance is the fact that not 317 

a single other page or portion of a page was blackened-out in the entire document, except 318 
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page 32. Specifically, Enbridge has blackened-out the bottom left portion of page 32 in 319 

the version that was provided to the ICC. Exhibit E in its entirety includes 125 pages of 320 

public documents, yet Enbridge specifically chose to “blacken out” the portion of page 32 321 

that showed the Enbridge Infrastructure Development Plan Overview chart showing 322 

Enbridge’s plans to build the pipeline down to the Gulf Coast. The reason Enbridge 323 

blackened-out a portion of page 32 in its application was to conceal its plans that verified 324 

the company intended this pipeline to continue to the Gulf Coast. Consider the following: 325 

Exhibit E consists of a 125-page Enbridge 2006 Annual Report that was scanned into a 326 

PDF document and submitted to the ICC. Enbridge intentionally altered the document 327 

and blackened-out a portion of page 32 and that page was the only page with a portion 328 

blackened out. The section of page 32 which was removed from view showed Enbridge’s 329 

plans to continue the pipeline to the Gulf Coast. Enbridge intentionally attempted to 330 

conceal its plans for continuing the pipeline to the Gulf Coast when it submitted its 331 

application.  332 

I suspect I am one of the few people who actually went through every single page 333 

of the Enbridge application and all their exhibits comparing them to the original publicly 334 

available documents. I doubt anyone else noticed that Enbridge had blackened-out a 335 

portion of page 32 of Part 10, Exhibit E, and tried to conceal it from the ICC. I also doubt 336 

anyone took the time or effort to check and see what Enbridge had attempted to hide from 337 

the ICC, by obtaining a copy of the original page 32 from the Enbridge 2006 Annual 338 

Report. Enbridge blackened out a portion of page 32, Part 10, Exhibit E because it did not 339 

originally want the ICC to know the plans to continue the project down to the Gulf Coast. 340 
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Now, after we discovered the true plans, Enbridge is trying to shift its argument to 341 

explain its previously secret plans. 342 

Q22: Why do you believe the fact Enbridge tried to conceal its plans to 343 

continue the Southern Access Extension pipeline to the Gulf Coast is so important 344 

and should be considered by the ICC? 345 

In my opinion, it is important because its shows Enbridge has consciously chosen 346 

to try and deceive the ICC and landowners of its true plans. Rather than be open, honest 347 

and forthright about its intentions, it initially attempted to perpetrate a fraud by claiming 348 

the pipeline was intended to bring Canadian petroleum to Illinois refineries. In fact, the 349 

premise under which Enbridge received approval for ICC Project #06-470 was based on 350 

the allegation the pipeline would bring needed petroleum to the Chicago-land refineries. 351 

In reality, little if any of the Canadian petroleum will make its way to Chicago-land 352 

refineries. Enbridge has already reversed the Spearhead line and is now sending Canadian 353 

petroleum out of Illinois to Cushing, Oklahoma. It is very skewed logic when you 354 

understand that Enbridge argued to the ICC that Chicago-area refineries needed access to 355 

more Canadian petroleum while at the same time Enbridge has reversed the Spearhead 356 

line and is shipping Canadian tar sands petroleum away from Chicago and down to 357 

Cushing, Oklahoma and on to the Gulf Coast. They are trying to bootstrap themselves 358 

down to the Gulf Coast, first arguing Chicago-area refineries need the petroleum, then 359 

arguing Midwest refineries need the petroleum. Since we have shown there is a glut of 360 

Canadian petroleum in the Chicago-area, Enbridge is arguing now that the target 361 

beneficiaries are Southern Illinois refineries, etc.  362 
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In my opinion, Enbridge wanted to conceal the fact that its overall strategic plan 363 

was to build a single pipeline down to the Gulf Coast. In its most basic sense, Enbridge is 364 

a pipeline company requesting eminent domain authority from the ICC so it can take land 365 

from Illinois landowners and farmers as the pipeline passes through the state and on to 366 

Texas. There are obvious public relations problems when you consider Enbridge is 367 

attempting to force Illinois landowners to hand over their land to this foreign company 368 

who is now partnering up with Big Oil companies, including Exxon-Mobile, so these 369 

companies can make tremendous profits. Enbridge has retained a cadre of professionals 370 

to help it try and paint a picture different than the truth and different from reality.  371 

I believe Enbridge understands it is required to show an Illinois public need and 372 

public necessity and it knows it is also required to demonstrate the project is proposed for 373 

a public convenience.  Enbridge has tried to paint a picture alleging the project satisfies 374 

those mandates, when in reality it does not. I find it interesting that now we are beginning 375 

to see a shift in Enbridge’s argument with attempts to justify need and necessity by 376 

arguing that just because the Canadian petroleum is going to the Gulf Coast, that fact 377 

alone doesn’t exclude a possible benefit to Illinois citizens.  The rhetoric now seems to 378 

have shifted to include a line of argument that “even if” the pipeline does transport 379 

Canadian petroleum to the Gulf Coast, some of the refined products will eventually find 380 

their way back to Illinois and this will somehow benefit Illinois citizens. I suppose there 381 

is no way to determine how much, if any, of the refined products produced in the Gulf 382 

Coast might end up back in Illinois, or any other state for that matter. Without question, 383 

Enbridge has not set forth an argument supporting a claim this project is being proposed 384 

primarily for the benefit of the Illinois public. This project is proposed for the purpose of 385 
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opening up new markets for Canadian tar sands petroleum and increasing profits for Big 386 

Oil companies. The project is proposed for the purpose of assuring bigger profits for 387 

Enbridge and bigger profits for the Big Oil companies.  388 

Q23: Is there anything fundamentally wrong with Enbridge partnering up 389 

with Big Oil companies to try and find new markets in the Gulf Coast for Canadian 390 

tar sands petroleum? 391 

In my opinion, Enbridge, Exxon-Mobil, and all the other Big Oil companies can 392 

do whatever they want to make more profits, but it is wrong for them to try to do so on 393 

the backs of Illinois citizens. This project will raise the price of Canadian petroleum and 394 

that is not good for Illinois citizens. In my opinion, very bluntly, the problem I have with 395 

the pending application is that Enbridge has not been honest or forthright about why it is 396 

proposing this project. Enbridge and the Big Oil companies want to increase the price of 397 

Canadian petroleum. This is bad for consumers. Instead, Enbridge tried to paint a façade 398 

that it was being proposed to send petroleum to Illinois refineries and inferred it would 399 

benefit Illinois citizens. From the very start, I knew they were attempting to mislead the 400 

ICC staff. It took hundreds and hundreds of hours of investigation to prove Enbridge’s 401 

true intentions and the plans of their partner Big Oil companies including Exxon-Mobil. 402 

We knew all along that all the Midwest refineries were saturated with Canadian product 403 

and this saturation had depressed the price of Canadian petroleum. The Big Oil 404 

companies do not like the fact that the price has dropped on their product. They cannot 405 

make as much profit when the price is down in the Midwest, so they want to open up new 406 

markets in the Gulf Coast. 407 
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Now Enbridge is beginning to shift its argument and they’re attempting to argue 408 

that transporting Canadian petroleum to the Gulf Coast and away from Illinois will 409 

somehow benefit Illinois citizens. This is an odd argument.  410 

Even under a wild stretch of one’s imagination, I cannot see how an objective 411 

review of the facts could conclude this project is intended for the purpose of primarily 412 

benefiting the public. It is clearly not being proposed for the purpose of primarily 413 

benefiting the public. It is intended to raise the price of Canadian petroleum. The purpose 414 

of the project is to open up new markets for Canadian petroleum in the Gulf Coast and 415 

subsequently increase the price received by Big Oil companies. Raising the price of 416 

petroleum and enriching Enbridge, Exxon-Mobil and other Big Oil companies is not in 417 

the best interests of the public.  418 

Q24: Mr. Maple offered his opinion the Illinois Commerce Commission was 419 

not required to make an applicant, like Enbridge, demonstrate benefits to the State 420 

of Illinois as a condition of certification. Do you agree or disagree with Mr. Maple? 421 

 Very respectfully, I strongly disagree with his opinion. In his April 7 422 

rebuttal testimony (page 5, line 89), Mr. Maple submitted his opinion that he believed an 423 

applicant such as Enbridge did not need to demonstrate a benefit to the State of Illinois as 424 

a condition of certification. I do not believe a state agency can authorize a private 425 

developer like Enbridge to take land from Illinois citizens without proving some benefit 426 

to the State of Illinois or its citizens as a whole.  Admittedly, neither Mr. Maple nor I are 427 

attorneys. The fact that we are not attorneys does not prevent us from expressing our 428 

opinions.  Apparently Mr. Maple holds an opinion that an applicant such as Enbridge 429 

does not need to demonstrate benefits to the State of Illinois or its citizens before it can 430 
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receive authority to take land from private land owners via eminent domain. I disagree 431 

with his opinion. 432 

I will use a hypothetical example to support why I disagree with Mr. Maple’s 433 

opinion. Assume for the moment the Enbridge pipeline is intended to benefit Big Oil 434 

companies, fat-cat oil executives and the citizens of Texas. Let’s also assume that 435 

President George Bush instructed the Department of Energy to support the Enbridge 436 

project because our president will be leaving office soon, and he wants to receive credit 437 

for getting his home state a project that will benefit Texas and the Big Oil companies that 438 

do business in the state. I guess it’s just a coincidence that Enbridge has its U.S. 439 

operations based out of Houston, Texas. Let’s assume that type of hypothetical scenario. 440 

Per Mr. Maple’s opinion, Enbridge would not need to show any benefit to the State of 441 

Illinois or its citizens at all, yet according to Mr. Maple, Enbridge could still qualify to 442 

receive eminent domain authority (Maple Rebuttal testimony, April 7, 2008, page 5, line 443 

89).  I simply disagree with his opinion.  444 

Again, I am not an attorney. But contrary to what some attorneys would have you 445 

believe, attorneys do not hold a monopoly on common sense. I do not believe the laws in 446 

Illinois are written so as to allow a foreign-national pipeline company to team up with 447 

Big Oil companies, including Exxon-Mobile, and take land from Illinois citizens without 448 

being required to demonstrate a quantifiable, clearly identifiable benefit to the State of 449 

Illinois.  That is my opinion. We have not yet reached a point in our society where 450 

foreign-national companies and Big Oil companies can simply demand to take property 451 

from landowners, and then do so. I believe there must be some clearly identifiable, 452 



REBUTTAL TESTIMONY OF CARLISLE KELLY 
Illinois Commerce Commission Docket Number 07-0446 

June 17, 2008 
 

 21

clearly quantifiable benefit to Illinois and its citizens before an applicant like Enbridge 453 

can obtain the power of eminent domain. 454 

Q25: Did Mr. Maple appear to consider Enbridge’s goal is to actually 455 

increase the price of Canadian Tar sands product and bring the price up for Big Oil 456 

companies. 457 

I see no evidence in his recent rebuttal testimony that Mr. Maple took this fact 458 

into consideration. I do not even know if he is fully aware of that fact. From his 459 

testimony of April 7, 2008, it is not clear whether he understands Enbridge’s goal is to 460 

increase the price of Canadian product and raise prices to the public. Enbridge has 461 

repeatedly identified its plan to build the pipeline to Texas so it will relieve the glut of 462 

petroleum in the Midwest. The irony of the situation is that the proposed pipeline will 463 

actually increase the price Illinois citizens pay for refined products. As difficult as it 464 

might be to believe, considering the high price of gasoline in Illinois, there is now a glut 465 

of Canadian petroleum in the Midwest. The glut has held prices down. The proposed 466 

project wants to relieve the glut by opening up new markets in the Gulf Coast. This will 467 

have the effect of driving up oil prices above the already sky-high prices. Mr. Maple 468 

made no comment regarding this issue in his testimony. I saw no comments from Mr. 469 

Maple addressing the fact Enbridge’s stated goal is to increase the price of Canadian 470 

petroleum. 471 

It is especially ironic that the project may significantly benefit Texas citizens by 472 

sending more Canadian petroleum to the Gulf Coast, while Illinois citizens pay higher 473 

prices for gasoline after the pipeline is built. As more product flows to Texas, this influx 474 
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of product will redistribute the product to the Gulf Coast. The glut in the Midwest will be 475 

gone, and therefore the prices in the Midwest, including Illinois will rise.  476 

Q26: Considering the high price of gasoline at the gas pump, should the 477 

Illinois Commerce Commission consider Enbridge’s stated goal of increasing the 478 

price of petroleum when deciding whether to grant eminent domain authority for 479 

this project? 480 

I believe the Commission should strongly consider the fact Enbridge’s stated goal 481 

is to increase the price of Canadian petroleum for Big Oil companies. I cannot understand 482 

how this stated goal of increasing Canadian petroleum prices, made openly at private 483 

investment banker meetings, could ever be reconciled into a finding that this project is in 484 

the best interest of the public.  It is impossible for me to accept that the Illinois 485 

Commerce Commission could approve this project and award eminent domain authority 486 

to Enbridge, when their goal is to raise the price that Big Oil companies receive for 487 

Canadian tar sands petroleum. 488 

I believe that a full and complete review of this application must include an 489 

explanation as to how raising the price of Canadian petroleum will benefit the public in 490 

any way. Very respectfully, Mr. Maple has not offered any explanation on that issue. 491 

Q27: Mr. Maple’s rebuttal testimony submitted in April 7, 2008 referenced 492 

the Federal Energy Regulatory Commission filings by Enbridge. As of the date Mr. 493 

Maple submitted his rebuttal testimony, had the Federal Energy Regulatory 494 

Commission issued its ruling in regard to the Enbridge Southern Access Extension 495 

project? 496 
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No, the Federal Energy Regulatory Commission (FERC) had not issued its ruling 497 

as of April 7, 2008. Shortly after Mr. Maple submitted his rebuttal testimony, the FERC 498 

issued a order denying the Enbridge proposal. Furthermore, the FERC determined the 499 

Enbridge petition for declaratory order regarding the Southern Access Extension pipeline 500 

project was not just and reasonable.  This is important because a federal agency has 501 

determined the Enbridge rate and tariff proposal for the Southern Access Extension 502 

project was not just and reasonable. This is the second time the FERC has denied the 503 

Enbridge Southern Access Extension proposal between Pontiac and Patoka. 504 

In some ways, this is a situation similar to having the cart ahead of the horse. 505 

Enbridge must receive approval for its pipeline project from the Federal Energy 506 

Regulatory Commission before it can operate. Rather than waiting until the FERC 507 

granted it approval and then submitting an application to the Illinois Commerce 508 

Commission, Enbridge submitted its application to the ICC before it had received 509 

approval from the FERC. Now we have a situation where the FERC has denied its 510 

necessary approval a second time, while the Enbridge application is still pending with the 511 

ICC.  Enbridge is seeking approval from the ICC for its pipeline yet it has now twice 512 

been denied approval by the federal agency required to issue its approval.  Enbridge 513 

seeks authority from the ICC to take land from Illinois landowners while at the same time 514 

the federal agency known as FERC has denied the Enbridge proposal. 515 

Q28: Mr. Maple’s rebuttal testimony submitted in April 7, 2008 mentioned 516 

his belief that Enbridge was qualified to build the pipeline.  Are you aware of any 517 

information that has surfaced subsequent to April 7 that you believe might be 518 

relevant to rebut the qualifications of Enbridge? 519 
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Yes. Enbridge is in the process of constructing the northern portion of its 520 

Southern Access project through the State of Wisconsin. The Wisconsin Department of 521 

Natural Resources has identified multiple violations committed by Enbridge in its 522 

construction project. See Exhibit 2a, a recent news article related to the story. Also see 523 

attached Exhibit 2b, a copy of the citations issued by the State of Wisconsin. The 524 

Wisconsin DNR has referred the matter to the Wisconsin Office of the Attorney General 525 

for investigation and issuance of penalties. It is my understanding an individual by the 526 

name of JoAnne Kloppenburg, Office of the Wisconsin Assistant Attorney General, 527 

phone 608-266-9227, is in charge of investigating the Wisconsin DNR complaints against 528 

Enbridge.  I do not believe Mr. Maple could have been aware of these recent 529 

developments because I don’t think they had occurred as of the date Mr. Maple submitted 530 

his rebuttal testimony.  531 

This issue speaks generally to the fitness of the applicant and its ability to abide 532 

by the permit issued in Wisconsin. If Enbridge has been cited for multiple violations in 533 

Wisconsin, I believe this speaks to the general fitness of the applicant to construct a 534 

pipeline in Illinois.  535 

Q29: Do you know whether anyone from the ICC staff has contacted Ms. 536 

Kloppenburg or other representatives from the Wisconsin Office of the Attorney 537 

General to verify if the allegations from the Wisconsin DNR are supported by facts? 538 

No, I do not know. 539 

Q30: Do you know the name of Wisconsin state official or individual 540 

knowledgeable regarding the permit Enbridge received in Wisconsin? 541 
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It is my understanding Ben Callan with the State of Wisconsin; phone 608-266-542 

3524  is the person or individual knowledgeable about the Enbridge permit.  543 

Q31: While it appears the State of Wisconsin will seek to impose penalties 544 

against Enbridge for the problems it has caused in Wisconsin, do you know how 545 

private landowners will be compensated for the damages caused by Enbridge on 546 

private lands? 547 

It is not clear how this process will occur, if at all. It is not clear if there is even a 548 

process in the State of Wisconsin where the state can force Enbridge to reimburse 549 

landowners for the damages caused on private lands. It appears that landowners will be 550 

required to hire their own private attorneys to try and seek compensation for damages 551 

Enbridge has caused on private property. Also, since many of these Wisconsin 552 

landowners were forced to allow Enbridge to take their land for the pipeline, it is unclear 553 

whether these private landowners even have a case against the company. Regardless, 554 

these private landowners will be required to hire private attorneys to fight this multi-555 

billion dollar company. That in and of itself, is not an easy task. Many landowners will 556 

simply not have the resources to force Enbridge to pay for the damages they have caused.  557 

Q32: Mr. Maple previously commented on his belief there were shippers 558 

who had shown interest in the project. Are you aware of evidence that would now 559 

tend to contradict this allegation? 560 

Yes. In Mr. Maple’s direct testimony he commented that Enbridge had submitted 561 

“a confidential list of potential shippers who had shown interest in shipping products on 562 

the proposed pipeline.” (Maple Direct testimony, January 7, 2008, page 7, line 126.) 563 

Contradictory evidence was recently uncovered by the Federal Energy Regulatory 564 
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Commission and is detailed in the recent FERC order denying the Enbridge proposal. The 565 

FERC order (FERC Order, Docket OR08-1-000, pg. 18, paragraph 50, indicates “In this 566 

case, Enbridge lacks shipper commitments….”. Furthermore, in denying the Enbridge 567 

Southern Access Extension request for declaratory order, FERC noted, “It is telling that 568 

Enbridge could not obtain shipper commitments to provide the necessary support for 569 

construction of the Extension Pipeline, and it is unwilling to bear the financial risk itself.” 570 

(FERC order, Docket No. OR08-1-000) 571 

The FERC order has introduced new evidence which suggests the project lacks 572 

shipper commitments. It appears that when Enbridge initially submitted it application 573 

with the ICC, the Enbridge testimony was crafted in such a way as to imply there was a 574 

lot of support for the project. During the FERC investigation process, it has now come to 575 

light that shippers have refused to commit to the project and Enbridge is apparently 576 

unwilling to bear the financial risk itself.   577 

Q33: Mr. Maple previously appears to have been under the impression 578 

Enbridge had participated in a “successful open season” with regards to the 579 

proposed pipeline. Are you aware of new evidence that contradicts the suggestion 580 

there was a successful open season conducted by Enbridge regarding this pipeline? 581 

The FERC order and findings related to the Southern Access Extension project, 582 

FERC Docket No. OR08-1-000, certainly calls that issue into question. The definition of 583 

a “successful open season” is obviously not clearly defined, but my comments in 584 

response to the immediately preceding question indicate FERC disputes whether there 585 

has been a successful open season. Specifically, the FERC order indicates the project 586 
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“lacks shipper commitments.” This does not seem to fall under the definition of a 587 

“successful open season.”  588 

Q34: Do you have any other comments regarding Mr. Maple’s recent 589 

rebuttal testimony as compared to his earlier direct testimony? 590 

Yes. On January 7, Mr. Maple commented that Enbridge had not demonstrated a 591 

public need for the project (Maple Direct Testimony, January 7, 2008, page 7, line 121). 592 

He cited the Texas Access Pipeline issue in support of his reasoning.  There has been no 593 

additional evidence submitted to suggest the State of Illinois needs this project. If 594 

approved, it will drive up the price of Canadian petroleum and this is not in the best 595 

interest of Illinois citizens. Finally, as relates to the “public need” argument, Mr. Maple 596 

really did not explain his thought process regarding the Spearhead line.  As I mentioned 597 

previously, Enbridge is an owner of the Spearhead pipeline. The Spearhead pipeline 598 

previously brought crude oil to the Chicago-area from Cushing, Oklahoma. Now, because 599 

there is a glut of Canadian tar sands petroleum in Illinois, Enbridge has reversed the 600 

Spearhead line and is instead transporting Canadian product from the Chicago-area and 601 

on out of the state down to Oklahoma and then on to the Gulf Coast. It is very illogical to 602 

argue there is a need for this project when you consider Enbridge has reversed the 603 

Spearhead line for the purpose of shipping petroleum out of our state. Now Enbridge 604 

argues the Southern Access Extension pipeline is “needed.” It is circular logic for 605 

Enbridge to be shipping Canadian tar sands petroleum out of Illinois via the Spearhead 606 

line while at the same time it is arguing Illinois needs the Southern Access project to 607 

bring petroleum to the state.  In reality, Enbridge does not intend for any of the product to 608 

stay in Illinois. It is essentially all headed out of Illinois to the Gulf Coast, and beyond. 609 
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Q35: Do you have any other comments about the need for approval of 610 

eminent domain?  611 

After performing hundreds and hundreds of hours investigating this subject, I 612 

have come to several conclusions. This project is all about increasing profits for Enbridge 613 

and Big Oil companies. These multi-billion dollar companies are masters of deception. 614 

There is no need for the ICC to issue eminent domain authority in this pipeline project 615 

because the project is going to happen regardless of whether eminent domain is awarded. 616 

The Big Oil companies have invested in excess of One Hundred Billion dollars in the 617 

Canadian tar sands. They are going to get their pipeline built whether the ICC grants 618 

eminent domain, or not. The granting of eminent domain authority for this project would 619 

simply subsidize Enbridge and the Big Oil companies, at the expense of Illinois 620 

landowners and citizens.  I have included a picture of the pipeline storage area just west 621 

of Bloomington, Illinois, as Exhibit 3. The picture was taken on Monday, June 16, 2008. 622 

The picture shows acres and acres of Enbridge pipeline now stored west of town. 623 

Enbridge has piled up the pipe and they are going to build their pipeline regardless of 624 

whether the ICC grants them authority. It is difficult say, with any certainty, how much 625 

pipe is stored in Bloomington. Suffice it to say there are miles and miles of pipe. There is 626 

no public need for the project and Enbridge intends to proceed with the project regardless 627 

of the outcome of the ICC application.  628 

Many pipeline projects have been built across the country without receiving 629 

eminent domain. The ICC Staff has properly identified that the only reason Enbridge has 630 

submitted its application is for the purpose of trying to get eminent domain authority.  631 
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There is only a single difference to Enbridge and the Big Oil companies as to 632 

whether or not the ICC grants eminent domain authority to the application. That 633 

difference is profit. If the ICC grants eminent domain authority, then Enbridge and its Big 634 

Oil company partners will make more profit. If the ICC does not grant eminent domain 635 

authority, then the project will still occur. As Mark Maple stated in his testimony, “this 636 

project is well-suited to purchasing easements from landowners at market prices…” 637 

Furthermore, Mr. Maple indicated it was not his preference to grant eminent domain 638 

authority. (Maple rebuttal testimony, pg. 24, line 441, April 7, 2008).  639 


