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NOW COME the People of the State of Illinois ( the People ), by Lisa Madigan, 

Attorney General of the State of Illinois ( the AG ), and pursuant to Illinois Commerce 

Commission s ( the Commission or ICC ) rules, 83 Ill. Admin. Code Part 200.800, hereby file 

this Reply Brief to oppose the general increase in electric rates proposed by Commonwealth 

Edison Company ( ComEd or the Company ). 

I. INTRODUCTION/STATEMENT OF THE CASE  

In its Introduction to its Initial Brief, ComEd opines that (i)t is telling that, despite 61 

other individual parties intervening in this case, only the Illinois Attorney General s office and 

CUB support a wide range of downward adjustments to ComEd s revenue requirement.  

ComEd Initial Brief ( In. Br. ) at 6.  This observation is meaningless.  Ratemaking is not a 

function that relies on consensus amongst participants in a rate case, for instance, by negotiating 

settlements on specific issues in the case.  Nor does the establishment of rates rest upon a tally of 

votes from parties in the pro and con columns and the declaration of a winner.

  

As 

discussed below, the Commission needs only to examine the evidentiary record and the Public 

Utilities Act to conclude that ComEd has failed to meet the burden of proof it shoulders under 

the law.  Therefore Commission should reject the proposed general increase in delivery service 

rates requested by the Company as well as the Company s request for approval of Rider SMP 

and Rider SEA.  

IV. RATE BASE   

C. Contested Issues 

1. Plant 

a. Pro Forma Capital Additions   

ComEd repeatedly refers to its proposed adjustment to rate base for post-test year plan 

additions as being known and measurable.  .ComEd In. Br. at 18-19.  Staff witness Griffin 
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originally responded to these adjustments by proposing their elimination for the first three 

quarters of 2008 because they did not meet the Commission s test year standard that they are 

reasonably certain to occur and determinable.  83 Ill.Adm.Code 287.40.  Staff In.Br. at 11.  

The People maintain that to the extent that the Company s proposed adjustments include 

forecasts and projections, the additions cannot reasonably be described as known and 

measurable.  Any forecast must necessarily rely on subjective estimates, and no amount of 

supporting data and documentation can change that fact.  

ComEd s actual plant additions in the first two months of 2008 were $114.1 million, or 

approximately $57.0 million per month, well below ComEd s projection of an average of $85.4 

million per month over the seven months from March 1, 2008 through September 30, 2008.  

ComEd Ex. 21.0 at 2.   Nor did the Company s actual additions to jurisdictional plant in 2007, an 

average of $64 million per month, suggest that its projections are reasonably certain to occur.  

Id.   

Significantly, the provision of the Stipulation relating to pro forma capital additions 

which Staff ultimately agreed to concedes the superiority of actual results.  The terms of that 

agreement require ComEd to submit a late-filed exhibit or compliance filing showing actual pro 

forma additions for the six months ended June 30, 2008.    Staff/ComEd Joint Ex. 1, Stipulation 

at 3. 

One of the reasons Staff provides for agreeing to the terms of the Stipulation is the fact 

that ComEd s pro forma capital additions actually

 

placed in service during the first two quarters 

of 2008 will ultimately determine the impact of pro forma capital additions to rate base, to insure 

that ComEd will not include in rate base more than its actual pro forma capital additions 

placed in service as of June 30, 2008.  Staff In. Br. at 11-12.   No evidence presented by the 
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company can be more telling than Staff s insistence 

 
and ComEd s agreement -- that even as a 

matter of compromise, actual results are a much more reliable indicator of  the likelihood that a 

given level of investment is reasonably certain to occur.  For ratemaking purposes, the 

Commission should use actual results wherever possible.   

d. Customer Advances for Construction  

ComEd claims that funds advanced for distribution projects should only be used to 

reduce rate base if the specific project for which they were supplied is also included in rate 

base.  ComEd In. Br. at 29. 

When the Company receives these funds, they are included in general cash balances.  

Accordingly, these funds are available to the Company until they are actually spent on the 

designated projects.  ComEd asserts that these funds may only be used for the specific project for 

which the funds are advanced, yet there is no evidence that it took any steps to segregate these 

supposedly sacrosanct funds, thereby making them unavailable for other purposes.  If ComEd 

decided not to segregate these funds, it is that decision that makes them generally available to the 

company.  ComEd s argument that they cannot use the funds to finance other projects, ComEd 

In. Br. at 29, is not convincing in light of the lack of any evidence suggesting that the funds are 

not generally available.     

ComEd asserts that of the $22.083 million from rate base for customer advances related 

to line extensions, $10.018 million relates to projects not in rate base because they are either non-

jurisdictional transmission projects, or because they are under construction and not yet complete.  

Yet the Company presented no evidence that the any of the $10.018 million relates to non-

jurisdictional transmission projects.  And the fact that the projects are under construction and not 

yet complete is simply irrelevant.  The Company has the funds available.   
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2. Depreciation Reserve 

ComEd s assertion that AG/CUB seeks to add seven quarters of post-test year 

depreciation expenses for test year plant to the Depreciation Reserve is incorrect.  The AG/CUB 

adjustment simply does what ComEd s proposal does not do: it recognizes all changes in the 

depreciation reserve, not just increases as the result of depreciation expense. AG/CUB Ex. 2.0 at 

6-7.  

The AG/CUB and IIEC proposals do not seek improperly to change the test year as to 

the Depreciation Reserve for test year plant.

 

ComEd In. Br. at 33.  Rather, the Company has 

changed the test year for plant in rate base by proposing that post-test year plant additions be 

added to rate base.  The AG/CUB and IIEC proposals do nothing more than align the 

depreciation reserve with the pro forma plant balance being proposed by ComEd.  Ratemaking 

principles dictate that the calculation of rate base necessarily requires the inclusion of net plant 

balance, that is, the plant net of accumulated depreciation.  ComEd has presented no reason why 

this principle, which is universally accepted, should change when rate base is adjusted to reflect 

post-test growth in plant. 

Similarly the AG/CUB and IIEC proposals do not disregard the principle that the pro 

forma adjustments rule provides for changes ... in plant investment.  Id.  The plant investment 

that is used to calculate rate base is the net investment  the plant net of depreciation reserve.  83 

Ill.Adm.Code 287.40.  Nowhere does the Commission s pro forma adjustments rule imply that 

any other definition of investment should be used.   

The claim that the AG/CUB and IIEC proposals disregard that the rule prohibits 

adjustments based on [a]ttrition or inflation (the depreciation on test year plant in their 

proposal being attrition over time) is preposterous.  ComEd In. Br. at 35.  That rule prohibits pro 
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forma adjustments based on general inflation or attrition factors rather than a particularized 

study.  The adjustment to depreciation reserve is based on a particularized study of the cost of 

plant that is being recovered from ratepayers as new plant is being added.  It did not entail the 

application of any inflation or attrition factors.  

With regard to the cases cited by ComEd as precedent, ComEd relies heavily on the 

findings in ICC Docket 05-0597 to support its position in this case.  The argument that the 

circumstances in that case dictate the appropriate treatment of depreciation reserve in this case 

are belied by the facts and circumstances of the 05-0597 case, facts and circumstances that are 

different from the circumstances in the present case.  The Commission described ComEd s 

position in the previous rate case as follows:    

ComEd attests that Mr. Effron s proposed adjustment also would be one-sided and unfair.  
For purposes of limiting issues in this proceeding, ComEd presented a revenue 
requirement that took into account pro forma additions extending only to plant 
reasonably expected to be placed in service (and in service) by December 31, 2005 not, 
as would be permitted under Section 287.40, extending to August 31, 2006.  (E.g., Hill 
Sur., ComEd Ex. 36.0 Corr., 13:283-289).   

ICC Final Order, Docket 05-0597, July 26, 2007 ( ICC Final Order ) at 13.  

That argument is inapplicable here.  There is no such limitation in the present case, where 

the pro forma plant additions proposed by ComEd extend right up to the time that the rates will 

go into effect.  Under the instant set of facts, and pursuant to Section 287.40 of its own rules, the 

Commission should look to its decisions in the Illinois Power ( IP ) and Ameren CIPS/UE rate 

cases, which offer appropriate guidance on the proper treatment of depreciation in cases where 

all plant additions up to the time rates go into effect are included in rate base, just as ComEd has 

reflected all plant additions through September 30, 2008 (approximately the time new rates will 

go into effect) in the present case.  As the People explained in their Initial Brief, the Commission 

correctly adopted pro forma adjustments to the reserve for accumulated depreciation in the IP 
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case precisely because those adjustments matched the period of pro forma plant additions.  AG 

In. Br. at 9; Illinois Power Company, Proposed general increase in electric rates, ICC Docket 

No. 01-0432, Order, March 28, 2002 at 20-21.  The Commission s decision in a Union Electric 

rate case followed the identical principle: the need to reflect the rates at the time they are 

implemented.  AG In.Br. at 9; Union Electric Company, Proposed general increase in natural 

gas rates, ICC Docket No. 03-0009, Order, October 22, 2003, at 9-10.  See also AG/CUB Ex. 

5.0 at 13-15. 

Thus, in order to correctly apply its own rules, the Commission cannot rely on ComEd s 

previous rate case, where the facts surrounding ComEd s pro forma capital additions to rate base 

differ so distinctly from the facts before us in this proceeding.      

3. Accumulated Deferred Income Taxes (ADIT)   

ComEd makes the same arguments with respect to the People s treatment of 

Accumulated Deferred Incomes Taxes ( ADIT ) as it did for depreciation reserve.  The same 

matching principles which the People relied upon to advance their proposal on accumulated 

depreciation reserve issue apply to the treatment of ADIT.  As with accumulated depreciation, it 

would be inconsistent to include post-test year plant additions in rate base without recognizing 

that a portion of those additions will be financed by the customer supplied, zero-cost capital 

represented by the growth in accumulated deferred incomes taxes.  AG/CUB witness Effron s 

calculations indicate that the pro forma balance of ADIT deducted from plant in service in the 

computation of rate base be increased by $88,297,000.  AG In. Br. at 12; AG/CUB Ex. 5.1, 

Sched. B-2.  

V. OPERATING EXPENSES 

C. Contested Issues 
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1. Incentive Compensation 

ComEd rejects AG/CUB witness Effron s proposed elimination of the pro forma 

adjustment to increase incentive compensation for 2007 targets and rejects Mr. Effron s adjustment 

eliminating 50% of the Annual Incentive Plan ( AIP ).  ComEd In. Br. at 46, 48.  

The Company states that customers benefited in 2007 from revised incentive compensation 

targets, but does not address the concern raised by AG/CUB witness Effron: actual costs incurred 

in 2006 do not reflect the achievement of targets in 2007 (even with the assumption those targets 

would have been met in 2007).  The People continue to agree with Staff that by increasing the 

incentive compensation to reflect 2007 targets, the Company is, in effect, requesting ratepayers 

to pay for benefits that they did not get in the test year.  ICC Staff Ex. 1.0 at 9.   

Furthermore, as ICC Staff witness Hathhorn and IIEC witness Gorman point out, the 

Commission test for recovery is whether or not ratepayers are the primary beneficiaries when the 

incentive compensation targets are achieved.  Both witnesses Hathhorn and Gorman agree with 

AG/CUB witness Effron that that portion of ComEd s AIP should be disallowed.  ICC In. Br. at 

37, 39, 41; IIEC In. Br. at 26, 31.  Again, even assuming that revisions made to ComEd s AIP 

program discussed in its testimony would meet the Commission standard for recovery of 

incentive compensation costs, these revisions were not in place in 2006, and would not be 

reflected in 2006 test year costs.  Therefore, the determination of the 2006 incentive compensation 

that is includable in the Company s revenue requirement must be based on the incentive 

compensation as it existed in 2006.  What the AG/CUB witness proposes in this instance is 

exactly the same modification the ICC made in the prior rate case docket when ComEd was 

unable to demonstrate that ratepayers, and not shareholders, were the primary beneficiaries of 

EPS measures: a disallowance of 50% of ComEd s requested incentive compensation recovery 
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as being based on an EPS goal which, as the name of the funding measure suggests, had as 

primary beneficiaries shareholders and not ratepayers.  Final Order, Docket No. 05-0597 at 96.   

3. Merger Expenses 

ComEd s states that during 2006, certain salaried employees worked without additional 

compensation for overtime on merger-related work, in addition to their normal utility-related 

functions.  ComEd In. Br. at 50.  ComEd says that the costs associated with utility employees 

working on merger-related activities amount to non-incremental merger costs, which the 

company describes as salary and related benefit costs for employees who were still performing 

in full their normal duties in support of the utility.  Id.  The company s witnesses explained that 

the additional hours worked in providing utility service is not accounted for elsewhere in the 

salary and benefits costs recorded on ComEd s books.  ComEd Ex. 25.0 Corr., at 54. 

If, as ComEd asserts, these employees worked on merger-related activities without 

additional compensation, they worked for free.  Therefore, there is no reason why ComEd should 

attribute any portion of those employees unpaid work to recoverable costs.   The Commission 

should direct ComEd to make the appropriate adjustment to remove any non-incremental costs 

associated for work performed without compensation.

 

4. Administrative and General Expenses 

a. Exelon Way Severance Amortization 

Contrary to ComEd s opinion, the AG is not attempting to relitigate the matter of 

Exelon Way severance costs.  Neither the ICC s Final Order or the Order on Rehearing in the 

Company s last rate case, ICC Docket No. 05-0597, authorize the amortization of Exelon Way 

severance costs over 7.5 years.  Neither order even mentions a 7.5 amortization period.   
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Instead, ComEd offers as proof that its interpretation is correct the testimony of ICC Staff 

witness Hathhorn.  ComEd In. Br. at 51.  ComEd asserts Hathhorn made clear during cross- 

examination that the Commission s 05-0597 Order showed acceptance of a proposed 7.5 year 

amortization period.  In fact, Staff witness Hathhorn cited two separate sections of the ICC s 

Final Order as the basis of her conclusion: pages 86 and 90.  Tr. at 652, 654; ICC Staff Ex. 14.0 

at 17.  As she stated at the hearing, page 86 represents the Commission s statement of ComEd s 

position, not the Commission s conclusion.  Tr. at 653.  Page 90 of the Order does represent the 

Commission s conclusion.  However, page 90 includes only one full paragraph addressing the 

Exelon Way severance, reproduced here entirely: 

The second type of severance costs at issue concerns those that flow from a 
defined cost savings initiative, i.e., the Exelon Way program. The AG also 
recommended disallowing the severance costs from the Exelon Way initiative 
entirely because they are not recurring costs and the savings allegedly will not be 
reflected in rates. However, these arguments are without merit. The record is clear 
that there are already savings from the Exelon Way program that will be reflected 
in the rates in this proceeding. In addition, no party has disputed that, as a result 
of Exelon Way, at least 70 million dollars a year in savings are expected. These 
facts establish a clear basis for recovery consistent with Section 285.3215. 
Accordingly, the record establishes that ComEd properly seeks recovery of its 
initial severance costs for a program expected to produce hundreds of millions of 
dollars in savings over the life of these rates. Mr. Effron s proposed adjustment 
would deny ComEd any recovery of that cost, which removes the incentive 
created by Section 285.2315 to initiate such programs. ComEd s proposed 
severance expenses related to the Exelon Way program are just and reasonable 
and therefore are approved.  

ICC Final Order, July 26, 2006, at 90.  At no point in this paragraph does the Commission 

authorize the recovery of Exelon Way severance costs over 7.5 years.   

The ICC Order on Rehearing also fails to mention any amortization period for Exelon 

Way severance costs.1  ICC Order on Rehearing, December 20, 2006, ICC Docket No. 05-0597 

                                                

 

1 In its Initial Brief, ComEd cites page 4 of the ICC Order on Rehearing.  ComEd Initial Brief at 50-51.  The 
discussion of Exelon Way severance costs in the Order on Rehearing occurs at pages 29-51. 
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( Order on Rehearing ) at 50.  The Order on Rehearing did correct the Commission s 

interpretation of AG witness Effron s testimony regarding the amount of savings to be produced 

by the Exelon Way program.  What the Order on Rehearing did not do was state a Commission 

conclusion that these costs were to be amortized over 7.5 years.  Reproduced here in full, the 

Commission only addressed the 2004 costs connected with the Exelon Way program: 

The Commission finds that most of the evidence requested in the Order more 
clearly illustrating and specifying the reasons for ComEd s increase in A&G 
expenses has been presented on rehearing. The Commission finds that ComEd 
justified the salaries and wages increase of $9.1 million. Some A&G expenses 
incurred in the 2004 test year simply did not exist in 2000, such as the costs of 
complying with the Sarbanes-Oxley Act passed by Congress in 2002, and 
severance costs incurred in 2004 in connection with the Exelon Way program, 
which, together, totaled $26.5 million. As a result of ComEd s corporate 
restructuring, $8.1 million of depreciation costs were required to be reclassified as 
A&G expenses, causing A&G expenses to increase since the decision in Docket 
01-0423, but with an offsetting decrease in depreciation expense. Finally, 
ComEd's corporate governance costs increased in 2004 because the Securities and 
Exchange Commission required a change in the manner in which costs are 
allocated among affiliated companies.  

b. Accounts 920-923  

The Company implies that these three accounts were arbitrarily selected from the total of 

A&G accounts.  The reasons that these three accounts were chosen for analysis were explained at 

length in Mr. Effron s direct testimony, including the fact that expenses for these accounts 

appear to have increased by a very significant 28.5% since the last rate case.  AG/CUB Ex. 2.0 at 

25-30. 

The Company states that Mr.Effron singles out three discrete items from these accounts 

 

Executive Services, Other Practice Areas, and Other General Increases 

 

for particular 

criticism. Id. at 28.  These items were not singled out for particular criticism.   They were cited 

as examples of items where the Company noted increases but provided no justification for the 
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increases.  They still have not.  As for ComEd s assertion that Mr. Effron s cross-examination 

revealed his adjustment for these accounts to be arbitrary, the People disagree.  As Mr. Effron 

stated on cross-examination, ComEd may have explained these increases, but that doesn t mean 

they have justified them.  Tr. 575.  Since the burden of proof here is on ComEd, Mr. Effron s 

criticism is perfectly legitimate.     

c. Rate Case Expense  

The Company should not be allowed to recover unamortized costs from prior rate cases.  

As Mr. Effron correctly observed, the purpose of including normalized

 

rate case expense in base 

rates is not to guarantee dollar-for-dollar recovery of a particular expense incurred, but rather 

to permit the utility a reasonable opportunity to recover rate case expenses by including in base 

rates an amount approved by the Commission to be a normal rate case expense for a given test 

year.  AG/CUB Ex. 2.0 at 24.   The Public Utilities Act ensures that rates for utility service are 

set prospectively, not retroactively.  220 ILCS 5/9-201. 

The company should not be allowed to recover unamortized costs from prior rate cases 

simply because the period between rate cases is shorter than estimated.  ComEd characterizes the 

failure to recover unamortized costs from prior rate cases as a disallowance of prudently 

incurred costs.  ComEd In. Br. at 55.   That is not an accurate representation of the treatment 

which the People propose.   In fact, what AG/CUB witness Effron proposed was to eliminate 

these particular rate case expenses on a going-forward basis, not disallow rate case expenses in 

general.   

ComEd s election to file a rate case in 2007 means the company s normalized rate case 

expense will be established based upon expenses associated with the present case as presented in 

the company s pro forma operation and maintenance expenses.  Depending upon when ComEd 



 

12

 
chooses to file its next rate case, there may over-recovery or under-recovery of this rate case 

expense over the ensuing years, but that does not amount to a disallowance.     Rather, this is part 

of what traditional ratemaking is designed to accomplish: to establish rates designed to enable 

the company to recover prudently incurred costs during the time that rates are in effect, based on 

a review of the company s overall revenues and expenses, taking into account recurring expenses 

and making an allowance for other regular, but non-recurring expenses (such as rate case 

expense) as well.  To permit the indefinite recovery of previously undetermined rate case 

expenses as a way to compensate for underrecovery

 

violates the prohibition on retroactive 

ratemaking that does not permit refunds of established rates are too high, or surcharges of rates 

are too low.  Business and Professional People for the Public Interest v. Illinois Commerce 

Commission, 136 Ill.2d 192, 209 (1989).   

5.  New Business Revenue Credit  

The Company s calculation of the new business revenue credit is based on general 

customer growth rates but is not tied to actual specific plant additions. (AG/CUB Exhibit 5.0, page 

5).  Because AG/CUB witness Effron did not have information available regarding specific plant 

additions, he used actual customer growth experienced by ComEd in 2007 to calculate the new 

business revenue credit.  ComEd does not dispute that the sales growth in 2007, upon which Mr. 

Effron based his calculations, actually took place, and ComEd witnesses Houtsma admitted as 

much on cross-examination.  Tr. 1018.  ComEd would have the Commission ignore this reality and 

rely on the sales growth estimates even when actual customer growth figures are available 

VII. NEW RIDERS   

A.  Overview  



 

13

 
In support of its Rider SMP proposal, ComEd also breezily opines in the Introduction portion of 

its Brief that the benefits of Smart Grid technologies are widely accepted, and utilities and 

policy makers across the country are moving to implement them.  ComEd In. Br. at 7.  In fact, 

the evidence in the record shows that what sort of technology and features of that technology 

constitute Smart Grid investments is a source of much debate.  See CUB Ex. 2.0 at 5-16 (arguing 

that ComEd s definition is different from federal standards).   Moreover, ComEd admits that a 

primary basis for its request for Rider SMP is that it does not want ComEd shareholders to 

assume the risk of investment in Smart Grid technologies when it admits that the projects that 

would be financed by Rider SMP are not necessary for the provision of reliable electric delivery 

service.  ComEd Ex. 18.0 at 16.   

In addition, ComEd could not identify a single state that has approved a rider as proposed 

by ComEd to simply shift the risk of financing these untested technologies from the Company 

and its shareholders to ratepayers.  Moreover, the alleged benefits of Smart Grid technology can 

only be viewed as broad range estimates of potential costs and benefits, since no (i) complete 

cost/benefit analysis has been performed, (ii) cost estimates are only at the Request for 

Information stage, and (ii) ComEd witnesses admit the cost estimates are subject to change.  

ComEd Ex. 23.0 at 17; Tr. 197-208.      

Tellingly, ComEd does not assert in its Brief that it will not invest in Smart Grid 

technology without Commission approval of Rider SMP.  Instead, ComEd asserts that its current 

financial condition and uncertainties over prudence determinations and timely cost recovery 

will not allow it to proceed expeditiously with such projects without Rider SMP.   ComEd In. 

Br. at 7, 8 (emphasis added).  The fact that ComEd is admittedly uncertain about the prudency of 

such investment 

 

hence the request for a pre-investment used and useful determination from the 
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Commission 

 
supports rejection of the proposed Rider SMP.  Asking ratepayers to open their 

checkbooks before the Commission knows what ratepayers will be buying and who will benefit 

from the investment is illegal under the Public Utilities Act, and a recipe for certain appellate 

reversal, especially considering the fact that the Company itself is unsure of the prudency of 

these investments.   

First and foremost, this case is not a referendum on the costs and benefits of Smart Grid 

technology, or indeed, whether Smart Grid technology should be deployed in the ComEd service 

territory.  Rather, the Commission is faced with deciding whether it should approve a ratepayer 

funding mechanism known as Rider SMP to finance the vaguely defined projects through 

monthly surcharges after the rates in this case are set, and thereby shift the risk of investing in 

projects that are admittedly not necessary for the provision of reliable electric delivery service 

from the Company and its shareholders to ratepayers.  What is clear is that the Commission can 

pursue an agenda of investigating the costs and benefits of Smart Grid technology without 

approving Rider SMP through the initiation of a docket outside of this case that examines the 

definition of Smart Grid, its alleged benefits and costs, as well as the definition of what 

constitutes reliable electric delivery service.  Only then can the Commission take on the issue of 

whether traditional regulation should or can be modified to accommodate the Company s 

investment in Smart Grid.     

B.   Rider SMP 

In support of its Rider SMP request, ComEd first opines that Smart Grid technologies 

are the future of the industry and that these technologies offer significant benefits to 

customers, utilities, the competitive market and the environment.  ComEd Brief at 66.  Second, 

it asserts that to commit to installation of Smart Grid technologies, there must be a regulatory 



 

15

 
mechanism in place that both provides regulatory certainty about the prudence of those 

investments before they are made and allows ComEd timely costs recovery of its capital costs.  

Id. at 67.  Third, it entices the Commission to take a leadership role and ensure that Illinois can 

benefit from the best Smart Grid technologies and avoid the years of stagnation and delay that 

would occur if no mechanism is in place to enable Smart Grid deployment.  Id.   

ComEd s rationale for inviting the Commission to toss aside the traditional and to-date 

effective method of incorporating new plant investments into customer rates (as well as the 

ratemaking dictates outlined in the PUA) is a house of cards that quickly collapses upon a review 

of the evidence and Illinois law, as discussed further below and in the People s Initial Brief.    

In addition, approval of Rider SMP is illegal on many fronts, among them that the 

proposal would violate the Public Utilities Act s prohibitions against single-issue and retroactive 

ratemaking.  Moreover, Rider SMP conflicts with the requirement in Section 9-211 of the Public 

Utilities Act by requiring the Commission to conclude that the investments are used and useful 

and prudently incurred, as well as permitting monthly surcharges on customer bills to finance 

SMP plant investments, before the plant is placed into service.  220 ILCS 5/9-211.  Creating a 

rider to finance projects that provide improved monitoring or performance of the Company s 

distribution system fits none of the criteria articulated by Illinois courts for rider recovery.  As 

discussed further below, Rider SMP should be flatly rejected by the Commission. 

1. The Record Evidence Shows That ComEd Has Not Established A 
Financial Need to Finance New Plant Additions Through a Rider.   

ComEd asserts that it must have a rider mechanism in place to obtain regulatory 

approval of Smart Grid programs prior to investing heavily in those technologies and to recover 

its costs of those investments.  ComEd In. Br. at 70.  The Company opines that the capital costs 

of Smart Grid investments are significant, and absent a rider mechanism, regulatory lag would 
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effectively deny recovery of prudent costs.  Id.   The Company states that it still might invest 

in Rider SMP-type projects even if the Commission does not approve Rider SMP.    

ComEd s attempt to impugn regulatory lag should be discounted as empty rhetoric.   In 

fact, regulatory lag provides utility management with symmetrical risks and opportunities for 

both ratepayers and shareholders -- depending on cost and revenue trends -- between rate cases.  

AG/CUB Ex. 1.0 at 7, 13.  In addition, it provides management with critical efficiency incentives 

that benefit both shareholders and ratepayers.  Id.   

The evidence shows that under traditional regulation and the incumbent regulatory lag, 

ComEd has successfully modernized its network and, generally speaking, maintained reliability 

over the years, without the benefit of an automatic rider recovery mechanism for distribution 

system modernization projects.  ComEd has been investing hundreds of millions of dollars in 

new plant every year in the normal course of business.  Tr. at 444.  As ComEd stated in response 

to AG data request 2.25, To date, ComEd has not failed to make any investment required to 

meet its service obligations to its customers because of the absence of a mechanism like Rider 

SMP.  AARP Ex. 1.0, p. 13.     

ComEd s gross construction expenditures in 2006 were more than $910 million -- all of 

which were incurred without advanced Commission approval or guidance.  Tr. at 445.  

Essentially, Mr. Mitchell admitted that what ComEd seeks through its Rider SMP proposal is 

assurance of recovery of prudently incurred costs.  Tr. at 95.  Thus, Rider SMP is not about 

ComEd needing extra money to finance the proposed investments.  As noted in the People s 

Initial Brief, ComEd COO Mitchell admitted, It wouldn t change really anything with respect to 

how we finance projects.  Tr. at 80-81.  The Company would continue to use internally 

generated funds and issue debt.  Id.    
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While ComEd opines on the magnitude of Smart Grid technologies, it cites total 

estimated costs of Advanced Metering Infrastructure (AMI) 

 
not figures associated with the 

proposed Phase 0 phase-in.  ComEd In. Brief at 70.  Given that the Company admits the 

technology is not necessary for the provision of reliable electric delivery service, as well as the 

fact that no customer demand has been demonstrated for the services Smart Grid technology can 

provide, prudency dictates that the Company proceeds slowly with any such investment.  In fact, 

ComEd conducted no market research studies to gauge customer interest in the services that 

would be provided by AMI.  Tr. at 78-79.   If the Company is uncertain about the Commission s 

perception of the used and usefulness of Smart Grid technologies, the response should not be a 

transfer of risk to ratepayers in the form of Rider SMP surcharges.    

As for its claims at page 70 of its Brief regarding its very weak financial condition, the 

Company may be presented with a significant increase in revenues at the conclusion of this case.  

These additional funds do not figure into the Company s claims that it needs Rider SMP to 

finance plant investment.  Notably, the Company has not presented any attrition analyses or other 

studies to support the premise that these extraordinary rate tracking tariffs are needed.  AG/CUB 

Ex. 1.0 at 23.  The Company has made no showing that any known and measurable changes in 

future ComEd revenues or expenses would contribute to significant earnings deficiencies that 

could not be sufficiently addressed under traditional regulation.2  Moreover, the Commission has 

not signaled in any way the need for or requirement that ComEd begin its investment in Smart 

                                                

 

2Past Commission orders show that Illinois utilities have been allowed interim rate relief when facing very serious 
financial circumstances, if required factors are present.  Section 9-202(b) of the Illinois Public Utilities Act permits 
the Commission to grant interim rate relief when the Commission enters upon a hearing concerning the propriety of 
any proposed rate or other charge, classification, contract, practice, rule or regulation and the Commission finds that 
a hearing to determine all of the issues involved in a final determination of rates or services will require more than 
120 days.  Part 330.30 of the Commission s rules provide the necessary conditions that must be met by the utility for 
the Commission to grant interim rate relief.  In the event ComEd actually experiences serious attrition problems 
under traditional regulation in the future, the Company may be able to qualify for interim rate relief as a remedy for 
such problems. 
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Grid.  Until the definition of Smart Grid is explored by the Commission and interested parties, as 

well as the definition of what constitutes basic, reliable electric delivery service, there simply is 

no need to provide an extraordinary ratemaking vehicle for funding unknown projects and dollar 

amounts.    

Moreover, specific financial evidence presented by ComEd as part of its Part 285 filing 

in this case indicates that extraordinary rider treatment is not needed to finance new plant 

investment.  For example, a review of ComEd s historical Comparative Financial Data on 

Schedule D-7 reveals persistently positive Operating Income and sufficient cash flow captioned 

Total Funds from Operations from 2002 through 2006 at levels that have allowed ComEd to 

finance most or all of its Gross Construction Expenditures with internally generated Net Cash 

Flows.3  The same Schedule D-7 indicates gradually declining Return on Average Common 

Equity has been experienced in the most recent years, but any authorized rate increase in this 

Docket will tend to increase future operating income and cash flows.     

Similarly, as noted in the People s Initial Brief, Staff witness Mike Luth testified that it 

does not appear that system modernization investments would cause more of a regulatory lag 

concern than other more typical capital investments.  AG Brief at 41.  Mr. Luth s Supplemental 

Direct testimony Schedule 11.1 shows that average estimated or proposed system modernization 

investments for the years 2009 through 2013 are only about 23 percent of the average amount 

that ComEd capitalized for standard or typical installations in the years 2001 through 2007.  ICC 

Staff Ex. 11.0 at 9.  He noted that the cost of standard or typical installations in the years 2001 

through 2007 were more than four times ComEd s estimate of SMP costs in the years 2009 

through 2013, which excludes the effect of inflation, if any, on standard or typical projects not 

recoverable through proposed Rider SMP from the years 2001 through 2007.  Id.  These figures 
                                                

 

3 See Schedule D-7 at lines 9, 39, 59 and 61. 
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do not suggest extraordinary rider treatment is needed to fund new, innovative plant additions.  

Id.  The financial evidence simply does not support ComEd s claim that it is unable to finance 

these new investments.   

AG/CUB witness Brosch likewise noted that ComEd s projected SMP revenue 

requirement impacts (presented in their supplemental direct case) represented only 0.4 percent in 

2009, growing ultimately to about 4.1 percent of the Company s total $2.2 billion revenue 

requirement.  AG/CUB Ex. 1.0 at 32.  These costs, he concluded, are not sufficiently large to 

merit extraordinary rider recovery.    

Moreover, the evidence shows that, contrary to the Company s not-so-veiled threats, 

ComEd can still invest in Smart Grid technologies if it deems the investment worthwhile and 

cost-efficient.  In response to AG data request 6.15, the Company stated, Rider SMP would 

allow ComEd to make specific capital investments that might not otherwise be made at the levels 

and in the time frames included in ComEd s base forecast, because of the financing decisions 

described above [emphasis added].   AG/CUB Ex. 3.0 at 5; AG/CUB Ex. 3.1.  Indeed, ComEd 

COO Mitchell admitted he hesitates to say the company never would make an investment in 

AMI absent Rider SMP.  Tr. at 74.  Mr. Mitchell admitted that the Company would return to its 

normal capital budgeting process to determine when and if it will invest in AMI, applying the 

same kinds of standards that we always would if the Commission denied Rider SMP, just as it 

would with the other proposed Rider SMP projects.  Tr. at 74-76.   In fact, Mr. Mitchell stated 

AMI technology could be implemented in different phases.  Tr. at 76.   Rider SMP simply is not 

needed to fund new delivery service investment.   

2. The Commission Can Conduct A Stakeholder Process Investigating 
Smart Grid Technologies Without Rider SMP.    
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ComEd argues in its Brief that Rider SMP is the essential component of a stakeholder 

process that would provide the Company with the regulatory certainty that the projects have 

been approved and found prudent.  ComEd Brief at 72, 76.  Again, this statement is little more 

than an acknowledgement that the Company is uncertain about the prudency of these 

investments or whether they would be found by the Commission to be used and useful at the 

time of a future request for rate base inclusion.  Ratepayers should not assume the risk of 

questionable utility investments.   

ComEd goes on to detail its compromise position to conduct biennial stakeholder six-

month workshops in accordance with Constellation New Energy witness David Fein s 

recommendation, prior to holding a six-month SMP Review case.  Id. at 74.  The Company 

argues that this will permit stakeholders the opportunity to make timely proposals focused on 

specific projects and technologies.  Id. at 75.  As noted in the People s Initial Brief, an 

investigation into Smart Grid technologies can and should occur before decisions are made about 

cost recovery mechanisms.  Indeed, before the Commission can determine whether costs 

associated with Smart Grid investments should be recovered in rates, the Commission must first 

consider the definition of safe, reliable, efficient distribution service and specify what must be 

done by the regulated business to meet established service reliability and energy efficiency 

objectives. AG/CUB Ex. 4.0 at 7.     

Cost effective system modernization can be expected to continue to occur under 

traditional regulation because utility investment in proven and cost-effective new technology is a 

win-win situation for both ratepayers and shareholders. AG/CUB Ex. 3.0 at 4.  Approving a rider 

that automatically adjusts customer rates for Smart Grid and other permitted technology 

investments before the Commission has had a chance to establish an appropriate definition of 
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Smart Grid, not to mention identify with more specificity than supplied by the Company in this 

docket the expected costs, savings, revenues and new services triggered by the investment is a 

classic case of putting the cart before the horse.   

Until more specific information is supplied and analyzed by stakeholders on these issues, 

the Commission simply has no way of determining whether the kinds and amounts of new 

technology investments being described in this case will be prudent and used and useful.  What 

the record evidence overwhelmingly shows, however, is that Rider SMP is not needed for the 

Company to invest in new technologies, is not legal, is not financially necessary and is 

mechanically and procedurally flawed.  The Commission should reject the Company s invitation 

to inappropriately shift capital investment risks and costs to ratepayers for technology 

investments and construction plans that the Company admits are in the nascent stages.  In 

addition, granting approval of an automatic rate adjustment mechanism is particularly 

inappropriate given the Company s admission that the Rider SMP investments are not necessary 

for the provision of safe, reliable, efficient distribution service.  ComEd Ex. 18.0 (Tierney 

Rebuttal) at 16.   

For all of the reasons discussed above, the Commission should reject Rider SMP and 

open a docket to investigate Smart Grid-related issues, reserving cost recovery issues for 

consideration within future rates cases when and if they prove to be needed.  

3. ComEd s Proposed Modifications to Rider SMP Are Inadequate. 

ComEd touts the fact that Rider SMP was modified along the course of the docket, and 

modeled after Part 656 of the Commission s rules.  ComEd Brief at 76-78.  In total, however, the 

Rider SMP revisions being proposed add considerable complexity and likely future controversy 
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to the administration of Rider SMP, while failing to remedy the most serious of deficiencies in 

the tariff.    

First, the Company argues that combining a robust stakeholder process with a formal 

Commission review and approval assures that the Commission will act based on a full record to 

which all interested parties have had the opportunity to contribute.  ComEd Brief at 76.  

However, under its Rider SMP proposal, ComEd retains the discretion as to what projects to 

propose.  No matter how robust the workshop process, the facts are that no record of the 

process will exist and ComEd can choose to reject all input if it so desires.   While the 

Commission retains ultimate authority on approval of a particular project, the six-month hearing 

process hardly provides enough time or opportunity to analyze other proposals that Staff or 

intervenors might offer.   

Second, the Company notes that it agreed to recover eligible SMP costs through charges 

based on a percentage of distribution charges, which are predominantly based on demand 

charges in the case of large non-residential customers.  ComEd Brief at 79.  But the change is 

significant only in the context of interclass and intra-class rate design impacts.  The Rider SMP 

tariff initially proposed by the Company would have charged customers in all classes on a per 

kilowatt hour basis, which may have resulted in excessive charges to higher load factor 

commercial and industrial customers.  After this rate design change, Rider SMP is still 

fundamentally flawed in charging ratepayers for only isolated changes in the revenue 

requirement associated with selected plant investments, while ignoring reasonably expected 

changes in other elements of the revenue requirement, including cost savings projected to result 

from the specific new Rider SMP investments.  AG/CUB Ex. 4.0 at 36.   
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While ComEd made additional modifications to the tariff in accordance with provisions 

in Part 656 of the Commission s rules, the metaphorical shoe does not fit.  Part 656 of the 

Commission s rules provide an opportunity for the ICC to approve a qualifying infrastructure 

plant surcharge (QIP Surcharge) for water and sewer utilities that invest in non-revenue 

producing new plant that meets several very specific criteria.  Section 656.40 specifies that to be 

classified as QIP, the plant additions must be: 

 

Replacements of existing plant items from specified water accounts 331 through 335, 

which include only water/sewer mains, services, meters and hydrants or from sewer 

accounts 360, 361 and 363, which include force and gravity collecting sewers and 

services. 

 

QIP plant replacements must be non revenue producing. 

 

 QIP plant replacements must be to replace facilities that are worn out or deteriorated, 

obsolete and/or at the end of their useful service lives.    

The electric plant modernization investments proposed for Rider SMP treatment by 

ComEd fail to meet all of the existing classification rules for Qualifying Infrastructure Plant in 

Section 656.40.  ComEd s so-called smart grid investments do not fall within any of the 

prescribed water and sewer accounts and are not mundane replacements of existing plant that is 

worn out or obsolete; but rather are technological upgrades intended to produce revenue and cost 

savings benefits by prematurely replacing existing electric facilities that are perfectly adequate in 

providing basic electric utility services.  Attempts by ComEd in Rebuttal Testimony to shoehorn 

Rider SMP into Part 656 of the Commission s Rules should be rejected for all of these reasons, 

and for the additional reasons discussed at pages 56-58 of the People s Initial Brief. 
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ComEd further touts the reconciliation process of Rider SMP as an additional forum to 

confirm that ComEd s actual investment costs were reasonable.  ComEd Brief at 81.  However, 

in fact, the Annual Reconciliation procedures now being proposed add considerable 

complexity to the Rider SMP tariff, as indicated by the new filings, analyses and hearings that 

are described at Original Sheet 629.7 and the complex calculations for term AR as set forth at 

Original Sheet 629.8 of revised Rider SMP.   An Annual Reconciliation Report filing is specified 

at Sheet 629.7, along with detailed workpapers and testimony describing the results of an annual 

audit of SMP costs, charges to customers, revenues and supporting computations, along with 

calculations of an achieved Return on Rate Base to administer the new earnings cap on the SMP 

mechanism.   

The administrative burden that Rider SMP would create can be appreciated by a close 

reading of these new provisions, which are additive to all of the incremental work already 

required to review each Rider SMP application and informational filing and to specifically 

analyze and approve or reject each proposed SMP project within each filing.  AG/CUB Ex. 4.0 at 

37.  Moreover, ComEd admits that the purpose of the proposed annual reconciliation process is 

not to reconsider the prudence of the approved projects, but to inquire into ComEd s actual level 

of expenditures.  ComEd Brief at 81.  This highlights the fact that the Commission is required to 

make a used and useful determination on projects that the Company has yet to invest in or to 

even identify with specificity, in contravention of Section 9-211 of the Public Utilities Act.  220 

ILCS 5/9-211.   This critical flaw in the proposed Rider SMP should give neither the 

Commission nor ratepayers comfort.   

Finally, the Company argues that its proposed earnings test , again adapted from Part 

656, will ensure that ComEd recovers capital costs only to the extent needed and customers will 
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not be harmed.  ComEd Brief at 82.  In fact, this provision of the tariff is woefully inadequate in 

correcting the inherent defects of the tariff.  As noted, Part 656 does not apply to plant 

investments that are revenue-producing or to new plant technologies intended to produce 

significant net O&M savings.  ComEd s AMI project and other SMP projects do not fit the Part 

656 profile because they are not replacements of worn out or obsolete plant and are clearly 

expected to produce both new revenues and quite large O&M savings, for which there is no 

provision for recognition under the Part 656 formulae.  

Beyond the problem caused by Rider SMP s omission of O&M expense savings, the 

Company s economic analysis of AMI also reveals substantial income tax cash flow benefits that 

are created from the income tax write-off for ComEd s un-depreciated investment in existing 

meters.  With respect to existing meters being removed, the tax write-off of the un-depreciated 

tax basis in these assets is expected to create additional cash income tax savings that reduces the 

Company s actual invested capital in new AMI technology.   None of the effects of this income 

tax cash flow benefit, which again serves to reduce the actual amount of capital required to make 

such investments, is recognized in the Rider SMP tariff. AG/CUB Ex. 4.0 at 38-39. With respect 

to the so-called earnings test, rather than ample protection this provision serves to initiate all of 

the complexity and many of the costs of annual rate case audit proceedings.  If annual rate cases 

are to be replicated to accurately apply an earnings test, there is no reason for Rider SMP.    

Further, as noted in the People s Initial Brief, the proposed earnings test would fail to 

account for changes in market conditions that affect ComEd s cost of equity.  Ms. Houtsma 

testified that ComEd would always use the last approved rate of return as a benchmark for 

purposes of the Rider SMP earnings test.  Tr. at 1929.  Similarly, if ComEd s cost of debt 

declines in future years as a result of improved credit metrics or refinancing of long-term debt, 
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the earnings test calculation would not re-establish a cost of debt for purposes of the earnings 

calculation.  Ms. Houtsma acknowledged that there can be significant swings in market 

conditions affecting the Company s cost of equity.  Tr. at 1930.  ComEd Ex. 47.0 also provides 

that the Company would remove large non-recurring charges or credits for purposes of 

calculating net operating income in a given year.

  

ComEd Ex. 47.0 at 1.  Ms. Houtsma 

concurred that there is a significant amount of judgment that would go into the Company s 

calculation of earnings and what if any non-recurring or recurring accounting items should go 

into ComEd s calculation of annual earnings.  Tr. at 1937.  She likewise admitted that no criteria 

or specific dollar thresholds exist that ComEd would use to identify and adjust each of the 

unusual or non-recurring transactions that would be recorded in future years.  Tr. at 1938.    

In short, the earnings test serves to initiate all of the complexity and many of the costs of 

annual rate case audit proceedings.  As noted by AG witness Brosch, if annual rate cases are to 

be replicated to accurately apply an earnings test, there is no reason for Rider SMP.  AG/CUB 

Ex. 4.0 at 47.   

4. Rider SMP Is Illegal. 

In its Brief, ComEd presents an abbreviated analysis of the legal issues surrounding Rider 

SMP that, not surprisingly concludes that Rider SMP passes all of the tests for permissible riders.  

ComEd Brief at 71-72.  The Company references the defective reasoning included in the 

Commission s recent North Shore/Peoples Gas rate order used to support the Commission s 

approval of a decoupling rider for those companies as further support for its legal analysis.  

ComEd Brief at 71.4   

                                                

 

4 The People and other parties are appealing the Commission s Order of February 5, 2008, ICC Docket Nos. 07-
0241, 07-0242.  



 

27

 
In fact, Rider SMP meets none of the requirements for permissible riders.  As noted in the 

People s Initial Brief, in the case of A. Finkl & Sons Company v. Illinois Commerce Commission, 

250 Ill.App.3d 317, 620 N.E.2d 1141 (1st Dist. 1993) ( Finkl ), the Illinois Appellate Court held 

that riders are useful in alleviating the burden imposed upon a utility in meeting unexpected, 

volatile or fluctuating expenses, citing City of Chicago v. Illinois Commerce Comm n, 13 Ill.2d 

607, 150 N.E.2d 776 (1958); Finkl, 250 Ill.App.3d at 327 (emphasis in original).  In addition, the 

First District panel noted that the amount of costs to be recovered through the rider at issue in the 

case was not significant, and were recoverable through the usual base rate (case) mechanism.  Id.   

The criteria enunciated in Finkl for determining whether a utility expense should be 

recovered through a rider was affirmed by the Illinois Supreme Court in Citizens Utility Board v. 

Illinois Commerce Comm n, 166 Ill.2d 111, 651 N.E.2d 1089 (1995) ( Citizens Utility Board ).  

While the Court upheld the Commission s approval of rider recovery of coal tar clean-up 

expenses in the Citizens Utility Board case, the Court affirmed the criteria relied upon in Finkl 

for rider recovery of expenses, noting that the coal tar remediation expenses commonly incurred 

to comply with the mandate of federal and state law are sufficiently volatile and not within 

management s control to justify rider recovery.   

The rule against single-issue ratemaking is a ratemaking principle which recognizes that 

the revenue requirement formula is designed to determine a utility s revenue requirement based 

on the utility s aggregate costs and demand.  Citizens Utility Board, 166 Ill.2d at 136-137; 

Business and Professional People for the Public Interest v. Illinois Commerce Comm n, 146 Ill. 

2d. 175, 244, 585 N.E.2d 1032 (1991) ( BPI II ).  The rule prohibits the Commission from 

considering changes to components of the revenue requirement in isolation.  Consideration of 
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one item in the revenue formula in isolation risks understatement or overstatement of the revenue 

requirement.  Id.  

While the Court in the Citizens Utility Board case concluded that rider recovery of coal 

tar expenses did not violate the rule against single-issue ratemaking, it did so noting that such 

expenses were incurred by federal mandate, have historically been recoverable from ratepayers, 

and that the prohibition against single-issue ratemaking did not apply in that case because the 

Commission s approval of a rider for the coal tar clean-up expenses occurred outside of a general 

rate case.  Id. at 137-138.   Given the fact that this docket is a general rate case, the Citizens 

Utility Board holding demands consideration and application of the single-issue ratemaking 

argument.5     

In the case of City of Chicago v. Illinois Commerce Comm n, 281 Ill.App.3d 617 (1st 

Dist. 1996) (City of Chicago II), the First District Appellate Court upheld the Commission s 

approval of a separate line-item charge for franchise fees to be charged to the residents of the 

municipalities assessing the fees and removing them from base rates.  The Court cited the 

aforementioned Citizens Utility Board case, wherein the Court stated, The rule (against single-

issue ratemaking) does not circumscribe the Commission s ability to approve direct recovery of 

unique costs through a rider when circumstances warrant such treatment.  Citizens Utility 

Board, 166 Ill.2d at 138.  Those circumstances, both the City of Chicago II ruling and the 

Citizens Utility Board decision held, involved either the recovery of unexpected, volatile or 

fluctuating expenses, pursuant to Finkl, or direct recovery of a particular cost without direct 

impact on the utility s rate of return.  City of Chicago, 281 Ill.App.3d at 628-629; Citizens Utility 

                                                

 

5 It should be noted, however, that the Citizens Utility Board decision did not reverse the Finkl court s holding that 
the Commission s approval of ComEd s Rider 22 violated that prohibition against single-issue ratemaking, despite 
the fact that the docket at issue in Finkl was not a general rate case.  Accordingly, the Commission is obligated to 
examine all proposals to recover expenses via rider mechanisms through the single-issue ratemaking lens, whether 
or not the riders are proposed within the context of a general rate case.    
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Board, 166 Ill. 2d at 1102-1103.  Unlike the franchise fees that were the subject of the City of 

Chicago II ruling, both the capital costs of new plant investment and storm expenses can impact 

a utility s rate of return.  In the City of Chicago ruling, the Court highlighted the fact that the 

Commission s decision to remove local franchise fees from base rates when only customers who 

resided in the municipality charging the fee were assessed and benefited from the charge was 

supported by substantial evidence.  City of Chicago, 281 Ill.App.3d at 625-626.    

Exceptions to the rule against single-issue ratemaking have also been created by 

legislative mandate.  The General Assembly codified three exceptions to the prohibition against 

single-issue ratemaking, including (1) fuel adjustment clause riders permitted under Section 9-

220 of the Act; (2) environmental remediation fee riders permitted under Section 9-220.1 of the 

Act; and (3) specifically identified water and sewer infrastructure plant expenditures under 

Section 9-220.2 of the Act.  See 220 ILCS 5/ 9-220, 9-220.1, 9-220.2.      

Accordingly, based on the case law and statutory authorizations issued to date,  

Commission decisions implementing riders for the recovery of certain expenses have not been 

reversed by Illinois courts as illegal single-issue ratemaking when the expenses at issue are (1) 

unexpected, volatile or fluctuating, pursuant to Finkl and the 1958 City of Chicago case, or (2) 

imposed on the utility by law, including federal and state law (such as environmental clean-up 

expenses) and municipal ordinance for a unique purpose (such as franchise fees), pursuant to the 

Citizens Utility Board and City of Chicago II cases, or (3) specifically authorized by statute.   

Capital costs of new plant additions fall into none of these categories.  In presenting their Rider 

SMP proposal, ComEd has ignored the prohibition against single-issue ratemaking.   

Moreover, as thoroughly discussed in the People s Initial Brief, Rider SMP violates (1) 

the prohibition against retroactive ratemaking, (2) the Commission s test year rules, and (3) 
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Section 9-211 of the Act.  See AG In. Br. at 26-35, and 62-66. For all of the reasons discussed 

above and in the People s Initial Brief, Rider SMP should be rejected.  

C. Rider SEA  

ComEd promotes its proposed Rider SEA as a mechanism that requires customers to 

bear responsibility only for expenses actually incurred.  ComEd Brief at 85.  Traditional base 

rate recovery of the expenses will serve both the Company s need for actual storm expense cost 

recovery and the customers interest in not overpaying these expenses, the Company argues.  Id. 

at 85.  As discussed below, Rider SEA is a flawed tariff, both legally and in its inherent design, 

and should be rejected by the Commission.  

1. Rider SEA s Definition of Recoverable Storm Expenses is Broad, 
Ambiguous and Vague.  

As noted in the People s Initial Brief, there are several reasons why Rider SEA should be 

rejected.  First, Rider SEA removes the incentive for management to control costs, so as to 

maximize the opportunity to actually earn at or above the authorized return level between rate 

case test periods.  Creating an automatic rate adjustment mechanism for storm expenses incurred 

above a designated level reduces management s incentive to maintain the electric delivery 

system, given that costs are passed on to ratepayers.  Rider SEA shifts the risk associated with 

this particular expense item on to ratepayers while shareholders gain from the reduced incentive 

to maintain the system.  There would be no incentive whatsoever for the Company to maintain 

its system to withstand storms if all of the risk is passed on to ratepayers.  In the most egregious 

scenario, ComEd could completely refuse to upgrade its system to prevent even minor storm 

damage, forcing the Company to incur higher restoration costs and imposing higher charges, in 

the form of Rider SEA surcharges, to ratepayers; thus, ratepayers will have to reward ComEd for 

not providing safe and reliable electric power. 
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Another reason this rider should be rejected is that the definition for qualifying storm 

expenses is hopelessly ambiguous, rendering the tariff inherently defective.  As noted in the 

People s Initial Brief, ComEd can apply the Rider SEA rate adjustments when more than 10,000 

people anywhere in its service are affected by separate storms.  In addition, ComEd can seek 

Rider SEA treatment for storms that occur within weeks or months of each other.  The tariff 

contains no language 

 

even with the Company s proposed modifications 

 

limiting the time 

period in which storms must have occurred to be eligible for Rider SEA recovery, allowing the 

Company to aggregate storms.  Further, ComEd s definition of a storm in the tariff also permits 

the Company to seek Rider SEA treatment even though no real storms occurred.  That s because 

the tariff allows the Company to recover for any act of nature with disturbance of the physical 

environment.  ComEd Ex. 12.18, Original Sheet 623.  This ambiguity injects vagueness into the 

Rider SEA and allows different interpretations of when recovery is allowed.  It is undisputable 

that a court would not hesitate to void a statute for vagueness or ambiguity and Rider SEA would 

not be any different. 

All of these defects fail to provide the Commission Staff or intervenors the ability to 

determine whether certain interruptions in the delivery system were caused by the weather or by 

an aging system.   

2. Rider SEA Fails the Test for Rider Recovery and Is Illegal. 

ComEd argues that Rider SEA meets a standard for rider recovery because the expense is 

unexpected, volatile of fluctuating.  ComEd Brief at 87.  However, as noted in the People s 

Initial Brief, while the severity and frequency of storms is beyond the control of management, 

the expense amounts involved are not particularly large in relation to the Company s total O&M 

expense or its overall revenue requirement.  AG/CUB Ex. 1.0 at 42.  The historical variation in 
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actual expenses that comprise the proposed normalized test year expense of $27.1 million ranges 

from a low of minus $19.2 million to plus $34.2 million.  The volatility of plus $34.2 million, 

which contained the largest storm in known history, is only about 4.2 percent of total test year 

O&M expenses, and such volatility is much lower in all other years.  Id.  The 2007 variation in 

storm expenses above average levels is less than 2% of the Company s overall revenue 

requirement.  Id.  These numbers establish that storm expenses are not significantly volatile, 

unexpected or fluctuating that a rider is needed. 

Staff witness Michael Luth agreed with this assessment, noting that the extent of the 

fluctuation in storm-related costs is not sufficient to warrant rider recovery as a means of 

avoiding frequent and otherwise unnecessary general rate proceedings.  Staff Ex. 6.0 at 14.  See 

AG In. Br. at 71-72.  In sum, storm expense do not meet the Finkl standard that expenses deemed 

appropriate for rider recovery be sufficiently unexpected, volatile or fluctuating.  For this reason 

alone, the Commission should reject Rider SEA. 

As further noted in the People s Initial Brief, ComEd s proposed Rider SEA, which 

adjusts rates on a quarterly basis and then again in the proposed annual reconciliation process, 

violates the Act s prohibition against single-issue ratemaking and retroactive ratemaking.  It 

further violates the Commission s test year rules and the requirement that rates be least cost.  

These issues are further explained at pages 75-78 of the AG Initial Brief.  

For all of the reasons discussed above, Rider SEA should be rejected. 

VIII. COST OF SERVICE AND ALLOCATION ISSUES   

C. Embedded Cost of Service Study Issues 

1. Appropriate Study 

IIEC wants the Commission to reject ComEd s cost of service study in favor of the IIEC 

modified cost of service study.  IIEC, In. Br. at 62.  Among one of the criticisms that IIEC has is 
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that the ComEd cost of service study (i) does not identify or separate primary and secondary 

distribution system costs , (ii) does not recognize the costs imposed by safety and reliability 

standards, such as the NESC, which are customer-related, and (iii) it allegedly misallocates 

costs to customers taking services at voltages above 69 kV or below 69 kV.  IIEC, In. Br. at 60-

61.   

IIEC s alternative proposal to adjust rates based on its modified cost of service study does 

not result in just and reasonable rates for customers.  Specifically, IIEC s study improperly shifts 

14% of the total revenue requirement, totaling over $100 million, from the nonresidential to 

residential classes without any evidence that the residential class caused these costs.  The Public 

Utilities Act, 220 ILCS 5/9-101 requires rates to be just and reasonable; there is no basis and no 

evidence in the record upon which the Commission can find that it is just and reasonable for the 

residential class to pay costs totaling over $100 million that they did not incur.  Additionally, the 

Commission should reject IIEC s arguments regarding (i) the differences in the primary and 

secondary distribution system and the (ii) safety and reliability standards found in the NESC for 

the reasons stated in Section VIII. C. 2. and Section VIII. C. 3 of this Reply Brief, respectively. 

2. Primary/Secondary Split  

IIEC witness Stowe attempts to separate the costs for primary and secondary lines, but 

his analysis contains a serious methodological error.  On IIEC Exhibit 3.2, Mr. Stowe shows the 

number of feet of primary and secondary wire and cable installed by ComEd from 2002 through 

2006.  However, he fails to recognize the difference in cost between these different types of wire 

and cable.  Specifically, Mr. Stowe assumed that each foot of wire or cable, regardless of its size 

or purpose, has the same cost.  This is not a realistic assumption.  As AG witness Rubin points 

out in his rebuttal testimony, the larger wire contains more metal, making it more expensive to 

purchase.  AG Ex. 6.0, p. 9-10.  Mr. Rubin goes on to state that given the volatility in metal 
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prices on the world market, manufacturers may adjust the price of wire to reflect the current 

value of the metal, based on the weight of the metal contained in the wire.    

To support his testimony, Mr. Rubin obtained data from the web site of one manufacturer 

(Custom Cable Corp.) and found that the weight of aluminum wire for a standard, above ground 

service drop would be in the range of 100 to 300 pounds per 1,000 feet.  Id. In contrast, the 

weight of cable for 15,000 volt underground service of the types listed on IIEC Exhibit 3.2 

would range from 500 pounds to more than 2,900 pounds per 1,000 feet.   Id.  Thus, the range in 

weight of the wire and cable shown on IIEC Exhibit 3.2 is on the order of 20- to 30-fold and 

some of the cable shown on Mr. Stowe s exhibit is several times more expensive than other wire 

and cable shown on this exhibit.  Id.  

As Mr. Rubin correctly points out, it is neither reasonable nor meaningful to simply add 

up the number of feet and take a ratio because the number of feet of wire and cable tells us 

nothing about ComEd s cost to obtain and install these facilities.  Id.  The primary cable carries a 

much higher electrical load and is the more expensive cable.  Id.  A proper analysis of the cost of 

primary and secondary wire and cable would show a greater percentage of cost is associated with 

primary facilities than is shown in Mr. Stowe s exhibit.  Id.  

In its Initial Brief, IIEC criticizes Mr. Rubin s findings but does not introduce any 

evidence to rebut Mr. Rubin; instead, IIEC attempts to draw inferences from IIEC Exhibit 3.2 

that are not supported by the evidence.  IIEC makes many unsubstantiated and conclusory claims 

to refute Mr. Rubin.    

First, IIEC makes statements that mischaracterize Mr. Rubin s testimony.  Mr. Rubin 

testifies as to the weight of the wire and cable found on IIEC Exhibit 3.2.  IIEC, both during the 
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hearing and in its Initial Brief,6 incorrectly assumes that Mr. Rubin testifies regarding the 

diameter of the wire: 

[Mr. Robertson] Q. As I read your testimony, you were  I thought you were indicating 
that the larger diameter, the greater the weight of the cable and the more metal in the 
cable, therefore the cable would be more expensive. Did I misread it?  

[Mr. Rubin] A. Yeah, I don't believe I mentioned diameter in the testimony, I was just 
talking about the weight of the cable.    

April 30, 2008, Tr. at 923.    

Mr. Rubin correctly points out that his testimony does not mention diameter once.  It 

should be clear that Mr. Rubin compares the weight of the cable and concludes that the larger 

the wire (the more metal it contains) the more costly it is to purchase.  AG Exhibit 6.0 at 9.  

Despite this clarification, IIEC s Initial Brief attempts to discuss the diameter of the wires and 

cables in Exhibit 3.2 to refute Mr. Rubin s findings even though Mr. Rubin never relied on their 

diameter, nor could he, because this information is not found in IIEC Exhibit 3.2 or anywhere 

else in the record.  IIEC, In. Br. at 70.  IIEC s comparison fails for two reasons.  The first reason 

is that, as stated above, the only evidence in the record is of the length of the wires.  IIEC Exhibit 

3.2.  The second reason is that while there is some measure of diameter in IIEC Ex. 3.2, this 

alone tells us nothing about the cost of the wire.  It is not clear what affect the limited 

information regarding the diameter of some of the wire has on Mr. Rubin s conclusion that a 

heavier wire (one that weighs more than another) contains more metal and thus is more 

expensive to buy. 

Another example of IIEC mischaracterizing Mr. Rubin is found in IIEC Initial Brief, 

which states that under Mr. Rubin s erroneous theory, it is the secondary cable that would be 
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more expensive because it contained more metal.  IIEC, In. Br. at 70.  However, it is clear from 

the record in this case that Mr. Rubin stated the exact opposite.  In his rebuttal testimony, Mr. 

Rubin states that the primary cable, which carries a much higher electrical load, is the more 

expensive cable.  AG Exhibit, 6.0 at 10.  Again, during the hearing, he states that the primary 

cable was much heavier and in my mind, got translated into more expensive into the secondary 

cable.   April 30, 2008, Tr.at  921. 

Second, IIEC makes assumptions that are not supported by the evidence.  For instance, 

IIEC claims that IIEC Exhibit 3.2 shows that the 4/0 wire purchased by ComEd exclusively for 

use in its secondary distribution system is larger than 91% of the wire in the underground cable 

for the primary system.  That is not true.  IIEC Exhibit 3.2 only shows the type of wire and how 

many feet of each type ComEd has used from 2002-2006.  Once again, IIEC is focused on the 

diameter of the cable, rather than its weight and cost.  IIEC has not rebutted the AG s evidence 

showing that primary cable contains significantly more metal than secondary cable and, 

therefore, that primary cable costs much more than secondary cable.  Without data on cable cost, 

IIEC s analysis is so seriously flawed that it cannot be used to allocate costs.     

In the absence of any evidence refuting the AG s analysis, IIEC would ask the 

Commission to just assume that the amount of metal in the cable does not determine its costs.   

IIEC, In. Br. at 69.  Mr. Rubin addressed how metal affects the price of wires.  AG Ex. 6.0 at 9.  

However, IIEC offers no evidence to prove what factors determine a wire s cost but simply 

dismisses the finding that the wire containing more metal is more expensive than wire containing 

less metal.  IIEC, In. Br. at 69.  It is unreasonable to presume, as IIEC suggests, that wire 

containing more metal is cheaper than wire with less metal, especially considering the volatility 

in metal prices on the world market that Mr. Rubin addresses in his Rebuttal Testimony. 
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Finally, IIEC does not take into account all factors affecting the costs associated with 

primary and secondary service.  IIEC witness Stowe asserts in a footnote (on page 32) that lines 

at higher voltages may require taller poles and longer cross-arms but he ignores this fact in 

determining the costs associated with primary and secondary service.  With the higher voltages 

of primary service, one would expect higher costs for poles and cross-arms, as Mr. Stowe 

acknowledges, but those higher costs are not reflected in his analysis.  The Commission should 

not adopt IIEC s primary and secondary line cost proposal because of the serious flaws in IIEC s 

methodology and analysis. 

3. Minimum Distribution System  

IIEC seeks to allocate the costs of distribution system plant accounts 364-367 (poles, 

wires, etc.) based on a theoretical methodology typically referred to as MDS that is based on the 

assumption that there is a portion of the distribution system that is installed to serve customers 

regardless of the amount of electricity used by that customer.  This approach has been raised 

previously by large commercial/industrial customers, as well as some utilities, but the 

Commission has consistently rejected it, including in the last ComEd rate case (ICC Docket 05-

0597).  ComEd witness Mitchell points out that MDS is the traditional tug of war among 

intervenors in their various attempts to re-direct some of ComEd s revenue requirement to other 

classes.  ComEd Ex. 46.0, page 3, lines 52-60.      

MDS affects the allocation of a significant amount of plant investment.  In this case, 

IIEC s proposal will shift 14% (over $100 million) of the total revenue requirement from the 

non-residential to the residential class.  AG Ex. 6.0 at 11; ComEd Ex. 33.0 at 5-6.  The 

Commission should reject IIEC witness Stowe s MDS proposal in this docket for various 
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reasons.  First, Mr. Stowe makes several assumptions that are not supported by evidence, 

including the submission of an alternate cost analysis that is based on hypothetical information 

that bears no relation to ComEd.  Second, Mr. Stowe incorrectly assumes that the Commission s 

treatment of these accounts has not been well informed.  Both of these are wrong.  

The Commission has consistently found that there is no customer related component in 

these distribution system accounts and Illinois decisions rejecting MDS go back nearly 30 years, 

including cases where the utility produced an MDS study that the Commission rejected.  The 

Commission s rejection of MDS has not been theoretical or based only on policy, as Mr. Stowe 

argues, but it has been based on a finding that MDS analyses do not accurately reflect the cost of 

providing service to customers.  Illinois Power Co., 270 Docket No. 91-0335, 1992 Ill. PUC 

LEXIS 267 (July 8, 1992) ( The Commission concludes that it is appropriate to treat MDS costs 

as entirely demand-related for purposes of this proceeding. ); see also Central Illinois Public 

Service Co. and Union Electric Co., Docket No. 00-0802, 214 PUR 4th 437 (2001) ( distribution 

systems are designed primarily to serve electric demand, and the Commission agrees with Staff 

that attempts to separate the costs of connecting customers to the electric distribution system 

from the costs of serving their demand remain problematic. ); Commonwealth Edison Co., 

Docket No. 05-0597, 250 PUR 4th 161 (2006).  

IIEC purportedly offers new evidence and real data that the MDS exists, but it simply 

relies on standards in the National Electrical Safety Code ( NESC ) that describe minimum 

standards for the construction of distribution systems.  Mr. Stowe claims that the NESC 

standards apply equally to nearly every electric utility in the nation, and it is reasonable to 

assume that the standards required by the NESC in one territory are exactly the same as those 

required in every other service territory.  IIEC Ex. 3.0, 889-892.  IIEC claims that since meeting 
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the minimum standards enable a utility to serve some amount of customer demand for electricity, 

the NESC minimum standards are entirely customer related and additional costs (for larger 

facilities, for example) are demand related.  AG Ex. 6.0 at 13.    

Despite this argument, IIEC witness Stowe states that he did not actually conduct any 

analysis comparing the NESC minimum standards to ComEd, but instead relied on estimated 

customer and demand percentages that he alleges are reasonable, based on studies performed 

for utilities in Missouri, Kansas, Colorado, and Montana.  IIEC Ex. 3.0 lines 863-868, 887-896.  

The IIEC analysis is flawed in that it assumes the costs of meeting NESC minimum standards are 

(i) the same for utilities in different states and (ii) solely related to the number of customers 

served. In reality, the costs are based on factors completely unrelated to the number of customers 

served.  These factors are based on the assumption that customers will actually use electricity, 

causing the consideration of items such as the expected electricity consumption of customers; 

topography, population density; building type, the proximity of electrical facilities to railways, 

water and other natural or man-made features, etc. to be important factors.   

As AG witness Rubin points out, the NESC safety rules for the installation and 

maintenance of overhead supply lines are more than 120 pages and vary based on building 

height, use of land or water underneath the wires, etc.  IIEC s reliance on these standards is 

misguided.  First, the different systems in Missouri, Kansas, Colorado, and Montana that IIEC 

relies on are not comparable to ComEd s system.  For example, in Colorado and Montana, the 

NESC standards require additional clearance at higher voltages because these systems are on a 

higher elevation than ComEd s system.  AG Ex. 6.0 at 16.  Second, there are highly 

disproportionate ranges for the customer related costs of each utility in the same FERC account 

(Account 364: 11%-80%; Account 365: 10%-85%; Account 366: 6%-82%; Account 367: 21%-
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91%).  Third, IIEC did not establish that costs associated with satisfying NESC standards are 

related solely to the number of customers and not to the numerous other factors that affect the 

construction of distribution facilities.  Fourth, IIEC does not establish why any minimum 

distribution system would be built in the absence of any electrical demand.  

A paper commissioned by the National Association of Regulatory Utility Commissioners 

(NARUC) Committee on Energy Resources and the Environment cited many problems with the 

MDS approach and recognized that while a minimum system might exists, it cannot be 

concluded that this minimum system is related to the number of customers.8  AG Ex. 6.0 at 5-6.  

The paper also concluded that if customers do not demand electricity, they would not be 

customers and no system would be built.    

Because IIEC has not offered any meaningful data or analyses to prove that the minimum 

distribution system is directly related to the number of customers and has relied on incomparable 

data in its analysis, the Commission should not overturn its long-standing policy of prohibiting 

MDS cost allocation.  

E. Interclass Allocation Issues 

1.  Across-the-board increase  

The People reiterate their position that was filed in its witness testimony and in its In. Br.:  

if ComEd s cost of service study is rejected because it is found to be flawed, then all customer 

classes (including the residential class) should receive the same percentage increase.  AG In. Br. 

at 78-79; AG Ex. 6.0 at 7-8.  The Commission should deny other cost of service studies offered 

by intervenors that improperly shift nonresidential costs to the residential class. 

IX. RATE DESIGN  
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C. Rate Design Issues 

1. Residential 

The City of Chicago witness, Edward Bodmer, suggests that residential rates should be 

lower in the City of Chicago than they are in other areas of ComEd s service territory and argues 

that the Commission should (i) impose a regional surcharge and (ii) take into account factors 

such as density, the extent of underground lines and other factors that affect cost of service when 

allocating costs between single- and multi-family subclasses in the residential class.  City of 

Chicago, Exhibit 1.0, p. 17, l. 282- p. 18, l. 315; City of Chicago, Exhibit 2.0, p.14, l. 357  p. 

15, l. 394.   

The regional surcharge is intended to recover the costs of equipment that ComEd has 

installed to meet suburban sprawl and requires ratepayers in certain areas to pay a surcharge on 

the distribution component of rates to reflect ratepayer migration to that area.  City of Chicago, 

In. Br. at 11; City of Chicago, Ex. 1.0 at 17, l. 282-298.  Bodmer s proposed cost allocation, 

based on density, the extent of underground lines and other factors for single- and multi-family 

subclasses in the residential class, is intended to produce a lower rate for City of Chicago 

ratepayers.  Mr. Bodmer believes that customer density in the City, where multi-family dwellings 

are abundant, and the nature of facilities used to serve them (e.g., overhead versus underground 

lines) and the timing of the facilities construction make it less expensive to serve those 

customers, thus providing a rationale for lower delivery rates for City of Chicago customers.  

City of Chicago, Ex. 1.0, 26, 39.  Mr. Bodmer asserts that underground lines, which are more 

expensive to install, are used more widely in the suburbs than in the City, thus justifying higher 

suburban delivery rates.  Id.  

Both of these suggestions should be rejected by the Commission.  There has been no cost 

of service study presented by the City of Chicago to support the suggestion that the disparate 
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costs of serving customers in various parts of ComEd s service territory justifies significant 

differences in delivery rates.  While Mr. Bodmer provided some data (plant costs) to support his 

assertion that the costs for residential customers outside of the City of Chicago, especially in 

collar counties, are higher than the costs for residential customers in the City, it was in no way a 

complete analysis that examined all elements of the cost of providing service.   

The City of Chicago and its witness, Mr. Bodmer, state that residential underground 

installations are widespread outside the City and the installation costs associated with these 

installations are more expensive than they are for above-ground service.  City of Chicago, In. 

Br., 2.  However, this takes one cost and presents it out of context without accounting for all the 

costs associated with underground service.  If we were to look at all of the costs, it might very 

well be the case that the costs associated with underground service are less expensive than 

above-ground service.  The data provided by Mr. Bodmer is incomplete and fails to explain the 

totality of costs required to serve residential users. 

A complete cost of service study is needed to ascertain whether rates are different in 

various geographic areas. AG Exhibit 6.0 at 18.    Mr. Rubin states that a complete study might 

find that maintenance costs were lower in areas with newer, underground service or higher in 

the City because of the age of some of the facilities, as well as other factors such as travel time, 

traffic control costs, and other factors.  AG Ex. 6.0 at 18.  Other factors that Mr. Rubin says 

have to be disclosed to the Commission to fully compare all elements of ComEd s cost of 

providing service are on-going operating and maintenance expenses, replacement intervals, 

facility installation and maintenance times, and differences in costs associated with substations 

and higher-voltage facilities, among others, to establish whether or not residential customers in 

the City are paying more for service than residential customers outside of the City.  Id. 
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This highlights the need for more information before the Commission can even consider 

Mr. Bodmer s proposal.  Thus, there are many factors that might lead to higher costs in the City 

and lower costs in areas outside of the City.  Without such an analysis, it is not possible for the 

Commission to establish just and reasonable residential rates based on a customer s geographic 

location within ComEd s service territory. 

Additionally, if the Commission were to base residential rates on a customer s specific 

location without a complete cost of service study, the rate differential might be arbitrary and 

discriminatory.  It is arbitrary for the Commission to set rates for municipalities without having 

complete knowledge of the municipalities cost of service.  If this becomes common practice, a 

savvy or well-funded municipality would be able to participate in an ICC rate case and keep the 

rates for its residential customers low while a municipality that is smaller in size or lacks 

significant legal resources would not be able to participate in the proceedings.  This will result in 

discriminatory rates whereby residential customers in the smaller municipality are forced to pay 

higher rates, even if the costs to serve them are lower. 

The Commission should reject Mr. Bodmer s proposal to set residential rates based on 

location, population density, the prevalence of underground lines and other factors.  If the 

proposal offered in this docket is accepted, the result will be arbitrary and discriminatory rates.        
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XII. CONCLUSION  

For the foregoing reasons, the People request that the Commission enter an order 

establishing just and reasonable rates for Commonwealth Edison incorporating the adjustments 

proposed herein, and employing the rate design discussed above. 
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