
1 

 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Citizens Utility Board,    ) 
Citizen Action/Illinois,    ) 
and AARP     ) 
      ) 
 vs.     ) 
      ) No. 08-0175 
Illinois Energy Savings Corp.,  )  
d/b/a U.S. Energy Savings Corp.  ) 
      ) 
Complaint pursuant to    ) 
220 ILCS 5/19-110 or 19-115  ) 
 

 
STAFF’S RESPONSE TO RESPONDENT’S MOTION 

FOR EXTENSION OF TIME TO RESPOND TO DATA REQUESTS BY ICC STAFF 
AND CUB/CITIZEN ACTION 

 
 
 The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

attorneys, pursuant to 83 Illinois Administrative Code 200.410 and the schedule set by 

the Administrative Law Judge (“ALJ”) in this docket, respectfully submits its Response 

to Respondent’s Motion For Extension of Time to Respond to Data Requests by ICC 

Staff and CUB/Citizen Action (“Motion for Extension of Time”) filed June 6, 2008 and 

states as follows: 

Background 

Citizens Utility Board, Citizen Action/Illinois, and AARP (“Complainants”) filed a 

Complaint (“Complaint”) against Illinois Energy Savings Corp., d/b/a U.S. Energy 

Savings Corp. (“Respondent” or “Company”) on March 3, 2008.  Respondent 

subsequently filed an Answer and a Motion to Dismiss (“Motion to Dismiss”) on April 24, 

2008.  Staff and Complainants filed timely responses to Respondent’s Motion to 
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Dismiss on May 9, 2008.  Respondent filed its Reply on May 19, 2008.  Staff issued two 

sets of data requests to Respondent on May 9, 2008 with requested response dates of 

May 22, 2008 and May 23, 2008.  A status hearing was held on May 21, 2008 (the 

“status hearing”) during which Respondent’s counsel indicated that Respondent would 

have difficulty meeting Staff’s requested response dates.   

As set forth in its Data Requests, Staff requested a shorter time frame than the 

28 days permitted under Part 200.410.  In light of the remarks made by Respondent’s 

counsel at the status hearing that Respondent would be unable to meet Staff’s 

requested time frame, Staff accepted, at the status hearing, that Part 200’s 28 day time 

frame would govern its data requests, which would make responses due on June 6, 

2008.  Part 200.410 states:  

All responses to data requests shall be served within 28 days after service 
of the request, unless the period is shortened or lengthened by the 
Hearing Examiner or by agreement of the parties. 
 

Nevertheless, Staff requested Respondent to provide whatever information they could 

provide as soon as it was available.  To date, Respondent has provided none of the 

information Staff requested in its two sets of data requests.   

Respondent’s counsel also indicated at the status hearing that Respondent might 

not be able to provide all of the information requested by the deadline imposed by Part 

200.410.  Respondent’s counsel did, however, indicate that it would comply with 

discovery and submit what it could within the 28 day timeframe to Staff’s and 

Complainants’ data requests.  See May 21, 2008 Transcript at 22-23.  In response, Staff 

made it clear that it did not agree to a time frame beyond the rule’s 28 day time frame.  

Id. at 21-23.  The ALJ explained that Respondent was required to comply with Part 
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200.410, which allows for a longer response time by agreement of the parties or by the 

ALJ.  Id. at 24-25.  Neither Respondent nor its counsel contacted Staff or Staff counsel 

to request additional time or to provide any information as to whether some of Staff’s 

data requests could be answered within the 28 day time frame.  

Discussion 

Respondent has violated Part 200.410 by not responding to Staff’s data requests 

by June 6, 2008 (which is 28 days after service of the request).  The 28 day time frame 

of Part 200.410 applies because a longer period of time was not granted by the ALJ or 

by agreement of the parties.  See Part 200.410.  Moreover, Respondent’s Motion for 

Extension of Time served at 4:45 PM on June 6, 2008 (the due date of Staff’s Data 

requests) does not in itself cure such violation.  In Staff’s view, Respondent is required 

by Part 200.410 to obtain the ALJ’s agreement to extend the 28 day time frame prior to 

its expiration, not to unilaterally grant itself an extension by filing its Motion for Extension 

of Time at the eleventh hour, although Staff concedes that the ALJ has the authority to 

cure such violation by a subsequent grant of extension.   

In general, Staff would not object to a last minute request for more time if the 

request had been accompanied by an effort of the party seeking the extension to 

address, in some manner, the harm the delay causes for the other parties, or by an 

explanation as to why the request needed to be made at the last minute.  In this 

instance, Respondent did neither.  Furthermore, Respondent’s counsel was aware that 

the Company may need to file such a Motion for Extension of Time at the status hearing 

on May 21, 2008 (see Transcript at 25), and yet its Motion for Extension of Time was 

filed so late as to be impossible to be granted in a timely manner and offered no 
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explanation as to why Respondent could not have filed a motion sooner so as to comply 

with the rule.   

In Staff’s view, an extension of the period of time governing discovery should 

only be granted if the requesting party has acted reasonably and in good faith to provide 

parties with as much information as possible and as timely as possible.  Respondent’s 

actions do not indicate that it understands the spirit of Part 200.410 or intends to comply 

with it in any manner but the most technical.  (See Part 200.340 which provides that the 

Commission’s policy is to encourage informal resolution of discovery disputes prior to 

the use of formal mechanisms.) 

Other issues cause Staff to be concerned that Respondent may not be willing to 

act cooperatively with respect to these data requests or any future data requests.  First, 

Respondent has failed to provide any of the information requested by Staff, including 

information that might already be available to Respondent.  Respondent admits in its 

Motion for Extension of Time that it agreed to provide all available information to Staff 

by the June 6, 2008 data request.  “Counsel indicated that it would tender all available 

information responsive to the outstanding data requests by the June 6 [Staff’s deadline] 

and June 10 deadlines [Complainants’ deadline].”  (Motion for Extension of Time at 2).  

Despite this admission, Respondent’s Motion for Extension of Time fails to provide any 

reason why Respondent was unable to provide any information to Staff within the 28 

day timeframe.  

Second, Respondent has failed to contact Staff informally as requested in the 

instructions to Staff’s data requests and as required by Part 200.340.  Staff’s data 

requests included the following instructions: 
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“If any of the information requested in a data request cannot be furnished, 
please indicate what information is not being provided and the reason that 
it cannot be provided.” Instruction #6 
 
“Please provide individual responses as they become available…” 
Instruction #10. 
 
“…If a response to any of the data requests cannot be provided by the 
Response Due Date, please provide notification within ten (10) days of the 
date of these data requests identifying those items that cannot be 
responded to by the requested date, and provide an estimate as to when 
the responses to such items will be provided.” Instruction #11. 
 

Part 200.340 Policy on Discovery states: 

It is the policy of the Commission to obtain full disclosure of all relevant 
and material facts to a proceeding. Further, it is the policy of the 
Commission to encourage voluntary exchange by the parties and staff 
witnesses of all relevant and material facts to a proceeding through the 
use of requests for documents and information. Formal discovery by 
means such as depositions and subpoenas is discouraged unless less 
formal procedures have proved to be unsuccessful. It is the policy of the 
Commission not to permit requests for information, depositions, or other 
discovery whose primary effect is harassment or which will delay the 
proceeding in a manner which prejudices any party or the Commission, or 
which will disrupt the proceeding. 

Respondent made no attempt to informally resolve any issues with outstanding 

responses to data requests.  No phone calls were made, and no emails were sent out to 

give Staff or Complainants any update or expectation that they would not be receiving 

responses by the due date.  Moreover, Respondent neither informally nor formally in its 

Motion for Extension of Time indicated what information could not be provided, the 

reason why it could not be provided, or an estimate of when it would be available.  

Instead, Respondent has only indicated in its formal Motion for Extension of Time that 

its counsel “contacted the appropriate corporate representatives to arrange the 
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extensive review of the data requested by the Staff and Petitioners” and that “…[t]hose 

individuals have been working on this project for several weeks, but as of yet, despite 

their efforts have not completed the necessary retrieval or calculation of data.”  (Motion 

for Extension of Time at 2-3).   

Third, Respondent has not provided adequate reasons for seeking an extension.  

Nowhere in its Motion for Extension of Time does Respondent adequately explain why 

no responses could be managed or provide any credible reason why this data is so 

difficult to retrieve.  Indeed, some of Staff’s data requests ask for information that should 

pose no difficulty for a company that maintained even minimally organized records.  

Staff data requests included for example, requests for copies of all versions of Illinois 

contracts of service used by the Company since 2004, identification of staff at the 

Company or its designee that handle escalated complaints, and a description of the 

Company or its designee’s complaint procedures, if any.  Without some explanation 

from the Company as to why this data is so difficult to retrieve, Staff is at a loss to 

understand why at least some of this data has not already been provided or why the 

Company needs this extension. 

While Staff does not believe that this proceeding is statutorily required to be 

completed in one year, Staff nevertheless points out that the interests of consumers 

require that the Complaint be addressed in a timely manner (“justice delayed, is justice 

denied”), and extensions of time with respect to discovery should be granted only upon 

an adequate showing of need.  Staff expects to require additional information after 

receiving the Company’s responses to the Staff’s data requests and may well need to 

issue additional data requests.  For these reasons, Staff remains concerned that this 
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complaint proceeding proceed as expeditiously and with as much cooperation as 

possible.  Because of the timing of Respondent’s filing, Staff is foreclosed from 

recommending denial of any extension whatsoever as Respondent has, by its actions, 

unilaterally granted itself an extension.  Nevertheless, Staff recommends denial of 

Respondent’s Motion for Extension of Time unless and until Respondent provides all 

available information immediately, an adequate explanation as to why the remaining 

information cannot be provided, and an estimate as to when additional information will 

become available and be provided. 

 WHEREFORE, for all of the above reasons, Staff respectfully asks that 

Respondent’s Motion for Extension of Time be denied at this time. 

 
      Respectfully submitted, 
 
      ________________________________  
      Nora A. Naughton 
      Jennifer L. Lin 
      Michael R. Borovik 
 
      Illinois Commerce Commission 
      Office of General Counsel 
      160 N. LaSalle, Ste. C-800 
      Chicago IL 60601 
      312-793-2877 
June 11, 2008 
      Counsel for the Staff of the 
      Illinois Commerce Commission 
       
 


