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Commonwealth Edison Company (“ComEd”) replies as follows to the responses to its 

Verified Petition filed by the Staff of the Illinois Commerce Commission (“Staff”) and the 

People of the State of Illinois (“AG”)1: 

INTRODUCTION 

On August 23, 2007, a devastating storm system moved across ComEd’ service territory.  

(“August 23 Storm System”)  The August 23 Storm System generated severe thunderstorm cells, 

one of which produced an EF-1 tornado, over 80,000 lighting strikes, hurricane force winds, 

hourly rain of up to three inches per hour, and flash flooding.  The property damage in Northern 

Illinois was so severe that nine counties in ComEd’s service territory were declared disaster 

areas.  ComEd’s distribution facilities were not immune from the effects of this “once in a 

decade” storm.  The storm damaged wires, switches, poles, arms transformers, control gear, 

arrestors, insulators, vacuum reclosers, disconnect switches, and sectionalizers, causing 

approximately 4,290 distinct interruptions throughout ComEd’s service territory and affecting 

approximately 650,000 customers.  Despite the devastation caused by this storm, ComEd’s 

                                                 
1 Instead of filing a response to ComEd’s Verified Petition, the Village of Deerfield filed a Motion to 

Dismiss.  Pursuant to the schedule adopted by the ALJ, ComEd responded to the Motion in Dismiss in a separate 
Response filed on May 16, 2007.   
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restoration of service to customers was exemplary and award-winning2 – 75 percent of customers 

were restored within 24 hours and 90 percent restored within 48 hours.   

This Docket concerns the application of Section 16-125(e) of the Act (220 ILCS 5/16-

125(e)) to the interruptions caused by August 23 Storm System.  Section 16-125(e) imposes 

significant liability on Illinois electrical utilities, but only in very specific defined circumstances, 

and it expressly allows the Illinois Commerce Commission (“Commission”) to waive potential 

liability for a variety of interruptions including those caused by [u]npreventable damage due to 

weather events or conditions, customer tampering, unpreventable damage due to civil or 

international unrest or animals; or damage to utility equipment or other actions by a party other 

than the utility, its employees, agents, or contractors.  220 ILCS 5/16-125(e)(1)-(4).  The Petition 

seeks two forms of relief. 

First, ComEd is entitled to a Section 16-125(e) waiver for the interruptions resulting from 

the August 23 Storm System.3  The facts are clear that these interruptions were caused by 

damage due to weather events or conditions that ComEd could not have prevented.  Staff does 

not object to the granting of a waiver.4  The AG objects, but its witness admits that the damage 

was caused by weather events or conditions and can provide no evidence that the damage was 

preventable or due to any fault or misconduct by ComEd.  The testimony of ComEd witnesses 

Carl. L Segneri and outside utility consultants Stephen L. Cress and Settina G. Krishnasamy 

                                                 
2 ComEd is an EEI 2007 Emergency Recovery Award recipient.  The award recognizes a utility’s 

exceptional efforts in restoring power in the wake of severe storms that struck its service territory in the 2006/2007 
award year.  The companies awarded suffered substantial and sometimes repeated damage, and did an outstanding 
job restoring power under adverse circumstances.  www.eei.org/about_EEI/awards/Emergency_Response 

3 ComEd has filed a Motion to Bifurcate which asks the Commission to determine the question of waiver 
first.  The waiver request should be determined prior to determining the applicability of Section 16-125(e) to the 
August 23 Storm System as it may impact whether the 30,000 threshold has been met.  If a waiver is granted as to 
all or all but less than 30,000 customers, the remaining legal questions will be moot.  Staff supports bifurcation.   

4 Staff Response, p. 4; Staff Ex. 1.0, pp. 3-13; Staff Cross-Response, p. 3, Staff Ex. 2.0, pp. 1-5. 
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(ComEd Exs. 2.0 and 3.0, respectively) reveal that the AG’s arguments are without support or 

merit.  

Second, the Commission may decide that the August 23 Storm System did not trigger the 

Section 16-125(e) requirements and, therefore, that this Section of the Act is not applicable.  The 

only interpretation of Section 16-125(e) that is faithful to its words and consistent with legal and 

constitutional requirements is that actual damages are imposed only when more than 30,000 

electric utility customers are subjected to a single continuous interruption of 4 hours or more.  

Reading Section 16-125(e) to aggregate discrete and independent interruptions – interruptions 

that affected different customers, in different areas, occur and end at different times, are restored 

in different ways, and that were caused by damage to different equipment – is contrary to the 

terms of the statute, inconsistent with other uses of the same terms, and would result in an 

unconstitutional “taking”.  Moreover, arguments for treating many interruptions as one are based 

on factual claims about the statute, such as that it is “meaningless” otherwise, that are simply 

wrong.   

ARGUMENT 

I. ComEd is Entitled to a Section 16-125(e) Waiver 

The Commission has authority to grant a waiver of potential Section 16-125(e) liability 

for any interruption caused by “unpreventable damages due to weather events or conditions.”  

220 ILCS 5/16-125(e)(1).  The evidence proves that the interruptions that occurred on August 23 

were caused by a wide variety of damage that was inflicted on ComEd’s distribution facilities by 

the August 23 Storm System.  In his direct testimony, Mr. Segneri offers comprehensive 

evidence showing (1) the specific weather events or conditions in each area of ComEd’s service 

territory, (2) the number of interruptions that were caused by events or conditions, (3) the 
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construct and design of ComEd’s distribution system is in accordance with Commission rules 

and national standards, (4) ComEd’s maintenance on its system was up-to-date prior to the 

storm, and (5) details of ComEd’s preparedness in advance of the storm and the resources 

available, including employees, equipment, and materials to timely restore electric service to 

customers.  ComEd Ex. 1.02.  In his rebuttal testimony, Mr. Segneri again makes clear that the 

damage was weather related and refutes AG witness Lanzalotta’s unfounded claim that 

equipment age contributed to the interruptions.  ComEd Ex. 2.0.   

Staff does not oppose the Commission granting ComEd a waiver with respect to the 

August 23 Storm System.  However, the AG claims that ComEd has not provided any evidence 

that the interruptions were due to unpreventable weather damage.  (AG Cross Response, p. 7-8)  

This is simply not correct.  ComEd has provided a break down of the interruptions and their 

causes, which includes lightening, broken tree limbs, wind/tornado, tree contact, uprooted trees, 

and flooding.  ComEd Ex. 1.02 at 24.  Even AG witness Lanzalotta acknowledged that the root 

cause of the interruptions was the storm system.  AG Ex. 1.0 at 3:67-68. 

The AG argues that a contributing cause of the interruptions that occurred on August 23, 

2007 is ComEd’s aging infrastructure.  AG Response, pp. 13-17.  To support this claim, it filed 

the testimony of Peter J. Lazzalotta, who testifies that the primary cause of the interruptions was 

the weather but that “[t]he numbers of outages were contributed to by the advancing age of the 

overhead distribution facilities ….”  AG Ex. 1.0 at 3:59-60.  In fact, Mr. Lanzalotta has no 

evidence to support this claim, and his claim that ComEd documents support him is disingenuous 

and incorrect.  In fact, during the recent evidentiary hearings in Docket No. 07-0566, ComEd’s 

rate case proceeding, when provided the opportunity to comment on ComEd’s reliability, Mr. 
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Lanzalotta stated that “there was no pressing need to improve [ComEd’s] reliability beyond what 

was being accomplished.”  Docket No. 07-0566, Tr. at 806. 

Mr. Lanzalotta’s claim was also refuted in detail by Mr. Segneri and Mr. Cress and Dr. 

Krishnasamy.  ComEd demonstrated that  

 Its distribution system is designed, constructed, and maintained in accordance with 

Commission Rules and national standards.  ComEd Ex. 2.0 at 3:57-58.   

 Cross arms are not inappropriately aged.  ComEd Exs. 2.0, 3.01.   

 The wind pressure brought by the August 23 Storm System surpassed the wind 

pressure standards for poles and their accessories, such as cross arms.  ComEd Ex. 

3.0.   

 Other weather related causes (e.g., lightning and foreign object contract) unrelated to 

age also caused many of the interruptions.  Finally, the evidence showed that damage 

did not correlate with age.  ComEd Ex. 2.0 at 5:98-101; 10:204-209.   

Simply, the damage experience by ComEd during the August 23 Storm System was a function of 

the storm’s intensity and scope.  Id.   

Citing the Village of Deerfield’s Motion to Dismiss ComEd’s Petition, the AG claims 

that “ComEd has not met its burden of proof that all of the power interruptions were the result of 

unpreventable damage due to weather events or conditions.”  AG Cross Response, p. 4.  As a 

primary matter, Title 83 of the Illinois Administrative Code Section 411.220(a) provides a utility 

only 30 days from the date of the interruption to file its petition for a waiver.  The Commission 

could not have intended for a utility to file with its petition and elaborate record to obtain relief.  

In any event, ComEd clearly has met this burden.  With its Verified Petition, ComEd filed a 

detailed listing of outages that included duration, location, customers affected, equipment 
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involved and restoration/remediation.  Based on the responses provided to its questions (ComEd 

Ex. 1.02) and ComEd’s Petition, Staff determined that ComEd was entitled to a waiver.  The 

record in this proceeding demonstrates that ComEd is entitled to a waiver. 

Finally, while ComEd could not prevent the storm, ComEd was prepared to restore 

customers when it struck.  ComEd took rapid action, mobilizing employees, contractors, and 

utility crews from other utilities.  ComEd Ex. 1.02.  It also had suppliers for poles, equipment, 

and wire on 24-hour call during the storm, in order to have a continuous supply of the necessary 

resources to restore electricity to customers as quickly as possible.  Id.  As a result, its restoration 

of electric service to customers was not only exemplary, but award-winning.  

In sum, the uncontradicted evidence shows that the weather related damage caused the 

August 23 interruptions.  The record also shows that the damage was unpreventable.  Mr. 

Lanzalotta’s attempt to attribute contributory fault to supposedly inappropriately aged equipment 

was unsubstantiated by the data that he cites and overwhelmingly refuted both by engineering 

analyses and by the empirical evidence of what happened during the August 23 Storm System.  

ComEd is entitled to a waiver of liability. 

II. The Section 16-125(e) Thresholds Were Not Triggered By The  
Interruptions Resulting From the August 23 Storm System 

Section 16-125(e) applies by its terms to a single continuous interruption that affects 

30,000 customers.  Attempting to employ “statutory construction” to twist the plain words of the 

statute to mean “one or more interruptions that in to affect 30,000 during the same general period 

of time” is wholly improper and contrary to the plain meaning of the statute.  Moreover, it would 

be an unconstitutional construction of the statute.  Finally, as part of the waiver determination, 

the Commission has the authority to decide whether Section 16-125 is applicable to the 

interruptions caused by the August 23 Storm System. 
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A. Reading the Statute to Apply to Multiple Interruptions,  
Not a Single Continuous Interruptions, Would Be Illegal.  

1. Applicable Legal Standard 

In Illinois, the rules of statutory interpretation are well established.  The goal of statutory 

interpretation is “to ascertain and give effect to the intent of the legislature” through reading the 

statutory language and giving the words their plain and ordinary meaning.  MD Electrical 

Contractors, Inc. v. Abrams, 2008 Ill. LEXIS 305*8 (2008); Hadley v. Illinois Department of 

Corrections, 224 Ill. 2d 365, 371, 864 N.E.2d 162, 165 (2007); GMC v. State Motor Vehicle 

Review Board, 224 Ill. 2d 1, 13, 862 N.E.2d 209, 219.  It is insufficient “to read a portion of a 

statute in isolation”, rather it must be read in its entirety, “keeping in mind the subject it 

addresses and the legislature’s apparent objective in enacting it.”  MD Electrical Contractors, 

Inc., Id.  Further, when considering statutory intent, a court should “consider, in additional to 

statutory language, the reason for the law, the problems to be remedied, and the objects and 

purposes sought.”  GMC, Id.  Where a statute is clear and unambiguous, the court must apply it 

as written, without resorting to statutory construction.  MD Electrical Contractors, Inc., Id; 

Hadley, Id.;   

2. Plain Meaning of Section 16-125(e) 

The AG and Staff claim that Section 16-125(e) is triggered not only by a single 

continuous interruption affecting more than 30,000 customers, but also whenever a total of more 

than 30,000 customers experience interruptions of four hours or more.  The AG’s and Staff’s 

flawed reading runs contrary to the plain meaning of the statute.  Section 16-125(e) applies, by 

its express terms, only 

[i]n the event that more than 30,000 customers of an electric utility are 
subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 



 8

voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for four hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption.  (emphasis added). 

While the AG and Staff argue that ComEd is reading into the statute words that are not 

there, quite the opposite is true.  The key language of the statute is the use of the words “a 

continuous power interruption.”  The General Assembly used “a” and the singular form of the 

word “interruption,” neither of which are plural words.  It also underscored that meaning by 

requiring that the interruption be “continuous,” a concept that cannot be met by multiple 

interruptions beginning and ending at different times.  Hadley at 371, 165; GMC at 13, 219; 

Krautsack v. Anderson, 223 Ill. 2d 541, 552-53, 861 N.E.2d 633, 643 (2006). 

The language of Section 16-125(e) also includes no references to a common “event or 

condition” being sufficient to trigger the statute, in stark contradistinction to the express 

inclusion of that concept in the language dealing with the damage waiver.  Lawrence v. Regent 

Realty Group, Inc., 197 Ill. 2d 1, 10-12, 754 N.E.2d 334, 339-40 (2001); Cement Masons 

Pension Fund, Local 803, et al v. Randolph, 358 Ill. App. 3d 638, 644-46, 832 N.E.2d 228, 233-

35 (2005).  The General Assembly clearly knew how to describe a common “event” or 

“condition” that could cause multiple outages.  It expressly referred to such weather conditions 

in the section dealing with a waiver.5  But, it pointedly did not use that language – and did not 

include the concept of a common weather “events” or “conditions” – in the language specifying 

when potential liability is triggered.  Had the General Assembly drafted the statute that the AG 

and Staff suggest, it would have written “In the event that a total of more than 30,000 customers 

                                                 
5 “A waiver of the requirements of this subsection may be granted … in instances … that the power 

interruption was a result of … (1) Unpreventable damage due to weather events or conditions.”  220 ILCS 5/16-
125(e)(1) 
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of an electric utility are subjected to one or more power interruptions each lasting 4 hours or 

more during a common time period or event,” but it did not.   

Finally, the AG claims that because ComEd cannot identify the outages related from 

“every single piece of equipment, ” it would be “illogical to hold that they have to pay damages 

to customers … only when it is determined that … a group of customers have been the victims of 

a single, continuous power interruption… .”  AG Response, pp. 8-9.  The AG’s argument is 

nonsensical.  ComEd met its burden under the statute by showing that 30,000 customers were 

clearly not affected by a continuous power interruption lasting four hours or more as a result of 

the August 23 Storm System.  See Verified Petition, Appendix A.  In fact, no party claims that 

any single interruption came anywhere near the 30,000 threshold set out in the statute.  

Furthermore, Appendix A to ComEd’s Petition provides a list of outages resulting from the 

August 23 Storm System that is broken down by duration, circuit, location, number of customers 

affected, equipment involved, and restoration/remediation.  Thus, the AG’s argument is without 

merit. 

3. Section 16-125(e) Cannot Be Read in Isolation. 

To argue that Section 16-125(e) applies to multiple interruptions as if they were one, 

Section 16-125(e) must also be read in isolation of the rest of the statute.  The AG claims that 

Sections 16-125(b), (g), (j) supports its reading of the Section and Staff points to Section 16-

125(f).  AG Response, p. 6.  In reality, each of these sections underscore the fact that the General 

Assembly carefully chose “interruption” to refer to discrete interruptions or outages.  For 

example, Section 16-125(j), which sets forth a utility’s record keeping requirements, provides in 

part, “[A utility’s] service record shall include, for each occurrence, the following information: 

… (7) The specific equipment involved in the fluctuation or interruption. … (9) A description of 
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measures taken to remedy the cause of the power interruption or fluctuation.”  The General 

Assembly chose to use the word “interruption” in singular form and clearly asks a utility to 

record various information for every single continuous interruption.   

Additionally, the AG and Staff reading of Section 16-125(e) is contrary to the use of the 

term in the industry and in other reporting requirements imposed on utilities (ComEd Ex. 2.0 at 

14:275-288) as well as contrary to the definition of “interruption” in Title 83 Illinois 

Administrative Rule Section 411.20.  Section 411.20 defines “interruption” as: 

… the failure or operation of a single component, or the 
simultaneous failure or operation of physically and directly 
connected components of a jurisdictional entity’s transmission or 
distribution system that results in electric service to one or more of 
its customers being lost … 

While it is true that that definition does not by its terms apply to Section 16-125(e), if the AG 

and Staff are correct, then this Commission-approved definition of “interruption” is directly 

contrary to what the General Assembly intended when it used the phrase in Section 16-125(e).  

There is simply no evidence to support this contention.  Moreover, after nearly ten years of this 

definition being in force, the General Assembly has taken no action to overturn it, casting further 

doubt on their view.  By contrast, ComEd’s statute interpretation is not only consistent with 

legislative intent (as explained below) but is consistent with the definition of the term 

“interruption” as used in the Commission’s Rules. 

Finally, Staff argues that ComEd’s reading of Section 16-125(e) would render Section 

16-125(f) meaningless.  Staff Response, pp. 7-8.  This is factual claim that the record squarely 

refutes.  ComEd Ex. 2.0, at 16:324-330; see ComEd response to AG Data Request 2.05.  There 

are numerous ways in which Section 16-125(e) can be triggered by a single interruption and the 

statute, as written, is meaningful policy that pushes ComEd to take action to reduce or eliminate 

the risk of such large-scale interruptions.  Indeed, there have been few such large interruptions 
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not because they are a meaningless risk, but because ComEd’s electric distribution system is 

expressly designed to limit the number of components the failure of which could trigger the 

Section 16-125(e) requirements.  Although this is beneficial to ComEd customers, the fact that 

ComEd has improved its reliability is being held against it by the AG and Staff in this 

proceeding.   

4. AG and Staff reading of Section 16-125(e) is  
Contrary to Legislative Intent and Bad Policy. 

It is not a coincidence that Section 16-125 of the Act was enacted in 1997.  It was enacted 

in part due to service outages suffered by customers in the mid-1990s.  As a result, the Section is 

aimed at preventing the failures in design, construction, and maintenance of key system elements 

to which a large number of customers depend.  The AG, without citing legislative history, states 

that a reading of Section 16-125 indicates, “the General Assembly was concerned with the 

provision of reliable power to all of ComEd’s customers on a system-wide basis.”  AG 

Response, pp. 7, 9-10.  ComEd and AG agree on this point, that the statute is intended as an 

incentive for electric utilities to improve their reliability. 

ComEd has responded to this mandate and has improved its reliability.  Considering the 

harshness of the Section 16-125(e) remedy, the General Assembly could only have intended it to 

apply in specific circumstances, namely where an electric utility has utterly failed to design, 

construct or maintain its distribution system in accordance with appropriate standards.  However, 

the AG would impose this remedy even when ComEd could not have reasonably prevented the 

damage, such as with the damage caused by the August 23 Storm System.  Thus, ComEd would 

be penalized even when it has performed well.  This clearly is not what the General Assembly 
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intended.6  Furthermore, it is bad public policy as it would no longer provide incentive for 

utilities to design, construct or maintain their systems in accordance with state and national 

standards. 

B. AG and Staff Reading of Section 16-125(e)  
Would Violate ComEd’s Constitutional Protections 

Although the AG mistakenly believes that ComEd is seeking a determination of the 

statute’s constitutionality (AG Response, pp. 12-13), ComEd is actually seeking to protect its 

rights under the Constitution.  The AG and Staff seek an interpretation of the statute that would 

unconstitutionally subject utilities to liability without fault or possibility of rate recovery for 

types of interruptions that inevitably occur and that cannot be prevented by prudent and 

reasonable action.  Thus, the AG and Staff interpretation of Section 16-125(e) results in an 

unconstitutional taking.   

A statute should be construed so as to avoid grave doubts as to its constitutionality.  See 

Villegas v. Bd. of Fire & Police Commissioners of Village of Downers Grove, 167 Ill. 2d 108, 

124 (1995) (a state statute should be construed to avoid doubt as to constitutionality under 

federal or state law); Clark v. Martinez, 543 U.S. 371, 380-81 (2005) (“when deciding which of 

two plausible statutory constructions to adopt, a court must consider the necessary consequences 

of its choice.  If one of them would raise a multitude of constitutional problems, the other should 

prevail.”).   

A utility, such as ComEd, “is entitled to just compensation and, to have the service, the 

customers must pay for it.”  Board of Public Utility Commissioners v. New York Tel. Co., 271 

                                                 
6 In fact, this is not only consistent but is supported by the case law cited by the AG.  “…, courts may look 

beyond the statutory language and consider the purpose of the law, the evils it was intended to remedy, and the 
legislative history of the statute.”  Stroger v. Regional Transportation Authority, 201 Ill. 2d 508, 524 (2002).  AG 
Response, p. 4. 
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U.S. 23, 31 (1926).  Further, the Fifth and Fourteenth Amendments thus “protect[] utilities from 

being limited to a charge for their property serving the public which is so unjust as to be 

confiscatory.”  Duquesne Light Co. v. Barasch, 488 U.S. 299, 307 (1989) (internal quotation 

marks and citation omitted).   

A public utility is thus entitled to a reasonable return, and that right to a reasonable return 

necessarily encompasses the right to recover “operating expenses” as well as “the capital costs of 

the business.”  FPC v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944).  The Illinois Supreme 

Court has expressly and repeatedly recognized this point.  See Sprague v. Biggs, 390 Ill. 537, 562 

(1945) (“It requires no argument to demonstrate that a rate of fares which does not produce 

income sufficient to meet operating expenses is confiscatory.”); People v. Finnegan, 393 Ill. 562, 

565 (1946) (same). 

A “taking” occurs where the revenue allowed to the utility is not sufficient to enable it to 

recover its prudently incurred costs and earn a reasonable return on invested capital.  Duquesne, 

488 U.S. at 314-15; see also West Suburban Transp. Co. v. Chicago & W.T. Ry. Co., 309 Ill. 87, 

92 (1923) (“the [Commission] has no power to make a rule or order regulating a utility which 

would amount to a confiscation of its property or require operation under conditions which 

would not provide a reasonable return upon the investment”).  That a utility is entitled to recover 

its “prudently and reasonably incurred costs” of providing service to the public is moreover 

recognized as a matter of Illinois public utility law.  See, e.g., Citizens Utilities Co. v. Illinois 

Commerce Comm’n, 124 Ill. 2d 195, 200-01 (1988).  The Illinois Supreme Court has explained 

that the Commission cannot “ignore items charged by the utility as operating expenses unless 

there is an abuse of discretion in that regard by the corporate officers.”  Utilities Comm’n v. 
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Springfield Gas and Electric Co., 291 Ill. 209, 234 (1920).  See also, Peoples Gas Light and 

Coke Co. v. Slattery, 373 Ill. 31, 61-62 (1940).7 

The Supreme Court has made clear that regulated rates “must give heed to all legitimate 

expenses that will be charges upon income during the term of regulation.”  West Ohio Gas Co. v. 

Public Util. Comm’ of Ohio, 292 U.S. 63, 74 (1935) (emphasis added).  West Ohio reversed as 

confiscatory denial of recovery of rate case litigation expenses, explaining that a “public utility 

will not be permitted to include negligent or wasteful losses among its operating charges,” but 

where “[t]here is neither evidence nor even claim that the conduct of the company’s 

representatives was open to . . . reproach,” then cost recovery must be allowed.  Likewise, 

ComEd’s right to recover “prudently and reasonably incurred costs” of providing service to the 

public is recognized as a matter of Illinois public utility law.  See, e.g., Citizens Util. Co. v. 

Illinois Commerce Comm’n, 124 Ill. 2d 195, 200-01 (1988).   

A utility’s ability to recover its prudent and reasonable costs is even more necessary 

where a particular cost is required by law.  In an early case, Peoples Gas, the Illinois Supreme 

Court held a rate to be confiscatory because the Commission had denied recovery of certain 

property taxes.  373 Ill. at 60-61.  Because the “taxes . . . [were] imposed . . . under authority of a 

public law,” they had to be deemed an operating expense for which recovery was permitted.  Id.  

More recently, the Illinois Supreme Court relied on Peoples Gas to hold that a utility was 

                                                 
7 By way of comparison, costs have been disallowed where they were not reasonably and prudently 

incurred in order to provide service.  See, e.g., United Cities Gas Co. v. Illinois Commerce Comm’n, 163 Ill.2d 1, 24 
(Ill. 1994) (disallowance of portion of gas pipeline “demand charge” was not confiscatory where company 
demonstrated indifference toward certain customers by failing to review its allocation percentages); Peoples Gas, 
373 Ill. at 64-65 (costs of maintenance of mains had to be allowed where the evidence showed that they were related 
to an extremely cold winter; certain costs of promoting gas appliance sales were properly disallowed as 
insufficiently related to stated purpose of promoting gas utility service); Du Page Utility Co. v. Illinois Commerce 
Comm’n, 47 Ill.2d 550, 560-61 (1981) (proper to exclude officers’ salaries to extent found to be excessive in relation 
to work performed).   
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entitled to recover “prudently incurred, mandatory operating cost[s]” “imposed by law,” i.e., 

coal-tar cleanup expenses.  Citizens Utility Board v. ICC, 166 Ill. 2d 111, 128 (1995). 

These principles support cost recovery here.  As part of its obligation to provide service, 

ComEd must cope with storms and the damage to facilities caused by storms.  In addition to the 

cost of providing, maintaining, and restoring service, however, the General Assembly has 

imposed, through Section 16-125(e), another potential cost of providing service: actual damages 

to customers and reimbursement of local government expenditures resulting from a “continuous 

power interruption” as defined under the statute. 

If the Commission were to interpret Section 16-125(e) to allow literally thousands of 

separate outages to be aggregated, especially in the context of storms, ComEd could be 

repeatedly liable for significant losses without the ability to recover those costs, even if it acted 

prudently and reasonably.  ComEd would expect to have several such ‘interruptions’ every year, 

regardless of how well and prudently its system is maintained.  The unrecoverable liability 

would be potentially crippling and would have the effect of denying ComEd the ability to 

recover its costs of service.  By contrast, if the Commission reads the statute as actually written 

to require a single “continuous power interruption” affecting a large number of customers for an 

extended period-- it is at least facially possible that it could create a permissible presumption that 

ComEd had failed to act reasonably to prevent the outage or to restore service.   

C. The Commission Has Authority To Determine  
Whether Section 16-125(e) Is Applicable To The  
Interruptions Caused By The August 23 Storm System 

1. ComEd Has Stated A Basis On Which Relief Can Be Granted 

Staff and the AG argue that ComEd has failed to specify the basis or authority upon 

which it requests the Commission to rule upon whether Section 16-125(e) is applicable to the 
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interruptions caused by the August 23 Storm System.  Staff Response, p. 8-9; AG Cross 

Response, p. 5-6.  This is simply not correct.  Staff and the AG also argue that ComEd is actually 

seeking a declaratory ruling which is outside of the Commission’s authority.  Staff Response, p. 

9-11; AG Cross Response, p. 6-7.  To be clear, ComEd seeks no such ruling. 

Rather, ComEd is invoking the Commission’s statutory authority to determine if an 

interruption triggering Section 16-125(e) exists, after deducting any customers for whom waivers 

are granted.  The Commission is given by Section 16-125(e) the authority to award waivers and, 

where appropriate, the duty to award damages to customers under Section 16-125(e).  To 

perform those functions, the Commission must necessarily be authorized to determine if at least 

30,000 ComEd customers were subjected to a single continuous power interruption of four hours 

or more.  Of course, if the Commission concludes that there was no jurisdictional interruption, or 

that waivers it has granted reduce the interruption to below the jurisdictional threshold, it is free 

to dismiss the remaining requests for a waiver on the basis of that finding.  But, even then the 

Commission has – indeed, must have – the authority to make that finding.  That is all ComEd 

asks: that the Commission either grant it a waiver or find that no waiver is required because to 

triggering interruption occurred.   

2. ComEd Has Complied With All Procedural Rules 

Staff expressed a concern that ComEd seeks to have the Commission determine the rights 

of hundreds of thousands customers absent adequate notice.  (Staff Response, p. 9)  In fact, 

ComEd is seeking a statutory waiver from the Commission in compliance with all provisions of 

the statute that created the remedy, as well as with all Commission rules and the ALJs ruling 

concerning notice (which applied only to municipalities).  Indeed, the Commission has adopted 

rules concerning proceedings to determine responsibility under Section 16-125, and they do not 
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require utilities to give individual notice of waiver filings.  Title 83 Illinois Administrative Code 

Section 411.220.  In fact, Section 411.220(c) provides that affected customers may intervene in a 

waiver proceeding, Further, if an affected customer has filed an informal or formal complaint, 

such a proceeding is stayed pending the disposition of the waiver proceeding.  By contrast, the 

Commission has adopted rules concerning proceedings to determine damages under Section 16-

125, and they include notice requirements.  Title 83 Illinois Administrative Code Section 

411.230.   

Moreover, while any potentially affected customer who cares to participate is free to seek 

leave to intervene, affirmative notice to all customers is neither required nor practical.  There is 

no due process requirement that individual notice be given to all customers who may be affected 

by a regulatory determination such as this.  See, Peterson v. Chicago Plan Comm’n of the City of 

Chicago, 302 Ill. App. 3d 461, 469, 707 N.E.2d 150, 156 (1998)  (Administrative proceeding do 

not require all the same procedural steps as a lawsuit.)  Indeed, even in a general rate case, 

utilities must only give the limited publication notice expressly required by the Commission’s 

rules.  

CONCLUSION 

ComEd should be granted a waiver of any liability under Section 16-125(e) with respect 

to the interruptions resulting from the August 23 Storm System.  It has provided comprehensive 

evidence that the interruptions were a direct cause of unpreventable damage to its distribution 

system from the August 23 Storm System.  Further, in the alternative, the Commission should 

find that a plain reading of Section 16-125(e) limits it to circumstances where “more than 30,000 

customers of an electric utility are subjected to a continuous power interruption of 4 hours or 

more….”  No such continuous power interruption occurred during the August 23 Storm System.  
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The AG and Staff interpretation of Section 16-125(e) is contrary to the well-established rules of 

statutory construction and would likely to be unconstitutionally confiscatory.  

WHEREFORE, for all of the reasons that are set forth above, Commonwealth Edison 

Company respectfully requests that the Commission to grant it a waiver pursuant to Section 16-

125(e) of the Act for the interruptions resulting from the August 23 Storm System or in the 

alternative, find that Section 16-125(e) of the Act is not applicable to the interruptions resulting 

from the August 23, 2007 Storm System. 

Dated:  June 4, 2008 
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