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COMMONWEALTH EDISON COMPANY’S  
    REPLY TO THE RESPONSES TO MOTION TO DISMISS     

This is the reply of Commonwealth Edison Company (“ComEd”) to the response to the 

Village of Deerfield’s (“Deerfield”) Motion to Dismiss (“Motion”) filed by People of the State of 

Illinois (“AG Response”).  

As most of the arguments asserted in the AG’s Response mirror Deerfield’s Motion, and 

ComEd has already responded to those arguments in its Response to Deerfield’s Motion filed on 

May 16, 2008, it will not repeat those arguments here in length, and instead incorporates its prior 

response by reference.  In short, the AG’s response suffers from the same fatal flaws as 

Deerfield’s Motion.  It is premised on disputed factual claims that are not properly raised in a 

motion to dismiss.  A motion to dismiss tests “whether the allegations of the complaint, when 

viewed in a light most favorable to the plaintiff, are sufficient to state a cause of action upon 

which relief can be granted.”  Borowiec v. Gateway 2000, Inc., 209 Ill. 2d 376, 808 N.E.2d 957, 

961-62 (2004).   

The AG’s response completely disregards this requirement and seeks a premature 

determination on the merits.  For example, the AG argues that ComEd “has not met its burden of 

establishing the cause of the interruptions.”  Id. at 3.  The AG even curiously cites ComEd’s 

response to an AG data request to support its position.  Id.   The AG’s argument clearly is not 

one appropriate for a motion to dismiss 
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Nor is the AG argument that ComEd’s reading of the Section 16-125(e) of the Public 

Utilities Act would render the statute meaningless appropriate for a motion to dismiss.  AG 

Response, pp. 2-3.  This argument necessarily raises factual questions about what types of events 

would be covered by the statute if it is applied, as ComEd argues, just as it is written.  It is a 

proper subject for evidence, not a motion to dismiss.  In evaluating the Petition, “all well pleaded 

facts and reasonable inferences that can be drawn from those facts” must be taken as true and the 

Commission must “interpret the allegations in the complaint in the light most favorable to the 

plaintiff.”  Tuite v. Corbitt, 224 Ill. 2d 490, 509; 866 N.E.2d 114, 126 (2006); see also Heastie v. 

Roberts, 226 Ill. 2d 515, 531, 877 N.E.2d 1064, 1075 (2007).  The Petition may not be dismissed 

“unless it is clearly apparent that no set of facts can be proved that would entitle [ComEd] to 

recovery.”  Heastie, 877 N.E.2d at 1075; see also Borowiec v. Gateway 2000, Inc., 209 Ill. 2d 

376, 808 N.E.2d 957, 961-62 (2004).  Accordingly, the AG Response is inappropriate and should 

be disregarded to the extent that it fails to apply the requisite standard. 
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WHEREFORE, for all of the reasons that are set forth above and as set forth in its 

Response to the Motion to Dismiss, Commonwealth Edison Company respectfully requests that 

the Commission disregard arguments made by the Attorney General in its Response and deny the 

Motion to Dismiss filed by the Village of Deerfield. 

Dated:  June 3, 2008 
 

Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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