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1  This brief follows the agreed-upon outline for the briefs in this proceeding. It places
those captions relevant to the issues addressed by IIEC in bold.  IIEC has inserted some
additional subsections under the agreed-upon outline captions to better organize this brief.

2  IIEC will cite to the testimony and exhibits of witnesses in the following form: witness
name, party, exhibit number, page or pages:line or lines. Transcript citations will take the
following form: witness name, date of transcript, page number.  Reference to corrected
testimony will be made as follows: witness name, “Corr Ex. 1.0” or “Ex. 1.0-C”.  Reference to
confidential exhibits will be “Conf. Ex.”

INITIAL BRIEF OF THE
ILLINOIS INDUSTRIAL ENERGY CONSUMERS

A diverse group of large electricity consumers, Abbott Laboratories, Inc., Caterpillar Inc.,

Corn Products International, Inc., Chrysler LLC, Enbridge Energy, LLP, ExxonMobil, Ford Motor

Company, General Iron Industries, Merchandise Mart, ArcelorMittal USA, Sterling Steel Company,

Thermal Chicago, as well as the University of Illinois, participated in this case.  They refer to

themselves as the Illinois Industrial Energy Consumers (“IIEC” or “IIEC Companies”).  Pursuant

to Section 200.800 of the Rules of Practice of the Illinois Commerce Commission (“ICC” or

“Commission”) (83 Ill. Adm. Code Part 200.800), and the briefing schedule set by the

Administrative Law Judges (“ALJs”), the IIEC Companies named above present their Initial Brief

in this docket for the Commission’s consideration.1

I. INTRODUCTION/STATEMENT OF THE CASE

This proceeding was initiated by Commonwealth Edison Company (“ComEd” or

“Company”) when it filed for modification of certain rates and tariffs and a general increase in its

delivery service rates.  ComEd proposed to increase its delivery service rates, set by the Commission

in Commonwealth Edison Company, ICC Docket No. 05-0597 on July 26, 2006, by $355.4 million.

(Houtsma/Franks, ComEd Ex. 25 at 3:46).2
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IIEC witnesses presented testimony in this proceeding addressing elements of ComEd’s

revenue requirement, ComEd’s embedded cost of service study, revenue allocation issues, ComEd’s

proposed Rider SMP - System Modernization Projects Adjustment (“Rider SMP”), and proposed

Rider SEA - Storm Expense Adjustment (“Rider SEA”).  Specifically, IIEC offered the testimony

of Mr. Michael Gorman (Gorman Direct, IIEC Ex. 2.0-C (Public) and Conf. Ex. 2.0-C

(Confidential); and Rebuttal, IIEC Ex. 6.0-C (Public) and Conf. Ex. 6.0-C (Confidential)), Mr.

Robert R. Stephens (Stephens Direct, IIEC Ex. 1.0-C;  Supplemental Direct, IIEC Ex. 4.0; and

Rebuttal, IIEC Ex. 5.0), and Mr. David L. Stowe (Stowe, Direct, IIEC Ex. 3.0-C; and Rebuttal, IIEC

Ex. 7.0), along with the exhibits accompanying their respective testimonies.    

Mr. Gorman recommended a fair return on common equity of 10.2% and an overall rate of

return of 8.27% for ComEd.  He pointed out that as a result of ComEd’s post test year capital

additions and its failure to properly consider all the changes to test year rate base that should be

made if those additions are made, ComEd had overstated its test year rate base by $654 million.

This, in turn, resulted in an overstatement of ComEd’s  revenue requirement by $93.6 million.  Mr.

Gorman also testified that ComEd has overstated the cost of its incentive compensation programs

for ratemaking purposes.  He found that different parts of ComEd’s incentive compensation

programs were targeted to performance goals that benefitted either customers or shareholders, or

both.  He therefore proposed to allocate the cost of the incentive program elements to the stakeholder

(customer or shareholder), that primarily benefit when the incentive goal is met.  He proposed that

the cost of elements that benefitted both stakeholders be shared.

Mr. Stowe testified that there were several serious flaws in ComEd’s cost of service study
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(“COSS”).  These flaws included (i) the failure of the study to identify and separate the cost of the

primary portion of ComEd’s distribution system and the cost of the secondary portion of that

distribution system; (ii) the failure to recognize a substantial portion of the cost of ComEd’s

distribution system is attributable to meeting safety and reliability standards applicable to customer

service, such as the National Electric Safety Code (“NESC”) and thus is customer related not

demand related; and (iii) the improper allocation of costs to customers taking service at 69 kilovolts

(“kV”) and above.

Mr. Stephens addressed the rates ComEd proposes for large industrial customers  in this case,

compared to ComEd’s current rates and to rates for the same or similar types of customers served

by other Illinois utilities.  This information emphasized the importance of a careful review of the

ComEd COSS and its appropriate revenue allocation purposes in this case.  He also recommended

an approach to revenue allocation in this case in the absence of a valid COSS.  In addition, he

recommended a rate moderation plan that should apply irrespective of the chosen revenue allocation

approach.  Finally, he addressed the inappropriateness of ComEd’s new rider proposals, Rider SMP

and Rider SEA.

In summary, IIEC recommends a return on common equity of 10.2% for ComEd and an

overall rate of return of 8.27%.  This would reduce the Company’s revenue request by $26.4 million.

IIEC also recommends that to the extent the Company is permitted to include post test year capital

additions in rate base, it be required to make all of the other appropriate adjustments to its test year

rate base.  This would reduce its test year rate base by $654 million and its revenue requirement by

$93.6 million.  IIEC recommends that the Company’s proposed incentive compensation expense
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be reduced by $11.6 million and its rate base by $4.5 million, with a corresponding decrease in the

Company’s requested revenue requirement. 

IIEC recommends the Company’s COSS be rejected in this proceeding.  IIEC recommends

that, at a minimum, the Company’s study be modified to recognize: (i) the appropriate split between

primary and secondary distribution costs, (ii) a customer component to the Company’s distribution

system, and (iii) a proper allocation of costs to 69 kV and over customers. If the Commission does

find there is a valid COSS in this case, then the rate mitigation proposal made by IIEC witness Mr.

Stephens should be adopted.  Absent a valid COSS in this proceeding, the Commission should

approve the Staff’s recommendation for an across-the-board system average increase. 

II. OVERALL REVENUE REQUIREMENT AND REVENUE DEFICIENCY

III. TEST YEAR

IV. RATE BASE

A. Overview

ComEd has proposed a selective, biased recognition of the known and measurable post-test

year changes affecting ratepayers.  ComEd proposes to recognize actual and expected post-test year

plant additions over a period of almost two years following the end of its chosen 2006 test year.  The

proposed pro forma adjustments purport to increase ComEd’s rate base by an astonishing one and

one-half billion dollars.  That enormous inflation of its rate base is accomplished only by ignoring

the known and measurable changes in the Reserve for Accumulated Depreciation that will occur

over the same period.  Recognition of those offsetting changes in ComEd’s rate base is necessary

to maintain the balance, in the matching of costs and revenues, required by the Commission’s test
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year and pro forma adjustment rules and to accurately represent the net effect on ratepayers of

ComEd’s proposed plant additions.  

ComEd’s proposed one-sided adjustment is inconsistent with the Commission’s own rules

and is not representative of the period rates will be in effect.  The proposed pro forma adjustments

also distort test year costs to benefit ComEd and unlawfully inflate the utility’s statutory rate base

and cost of service.  

The sole basis for ComEd’s one-sided proposal is an extraordinary expansion of prior

decisions of the Commission on this issue.  Those cases are factually distinguishable and should not

be followed.  However, if they are deemed to constrain the Commission’s determination in this case,

then the Commission must re-examine, and disavow, those decisions.  Past Commission decisions

are not binding precedent, and the Commission may modify its prior determinations on the basis of

new information or a reconsideration of evidence.  (Mississippi River Fuel Corp. v. Illinois

Commerce Comm’n., 1 Ill.2d 509  (1953) at 513; Citizens Utility Board v. Illinois Commerce

Comm’n., 291 Ill. App. 3d 300 (1st Dist. 1997) at 307). 

B. Uncontested Issues
1. Plant

a. Major Capital Additions (Schedule F-4 Projects)
b. Capitalized Incentive Compensation Not Allowed in 2005 Rate Case
c. Capitalized Information Technology Costs
d. Merger Costs
e. Contested Staff-Proposed Adjustments That Are Uncontested If the

Set of Resolutions Reflected in the Stipulation Is Approved
2. Construction Work in Progress (CWIP)
3. Materials and Supplies
4. Other Post-Employment Benefits (OPEB)

C. Contested Issues
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1. Plant

a. Pro Forma Capital Additions

i. Propriety of Additions

ii. Impact on Test Year Rate Base

(a) Accumulated Provisions for Depreciation and
Amortization

ComEd has chosen a 2006 historical test year as the proposed basis for setting rates in this

case.  Under the Commission’s test year rules, a utility’s costs and revenues are matched over a

consistent time period -- the test year.  (See 83 Ill. Adm. Code Part 287, Part 285).  “The purpose

of the test year rule is to prevent a utility from overstating its revenue requirement by mismatching

low revenue data from one year with high expense data from a different year.”  (Business &

Professional People in the Public Interest v. ICC, 146 Ill 2d 175 (1991) (“BPI II”) at 238).  

Under specific conditions defined in the Commission’s rules, data from outside the test year

also may be considered in setting rates.  In particular, the use of post-test year data is governed by

Section 287.40 (Pro Forma Adjustments) of the Commission’s rules.  (83 Ill. Adm. Code 287.40).

Section 287.40 permits a utility to seek consideration of pro forma adjustments to historical test year

data for changes 

. . . for all known and measurable changes in the operating results of
the test year. These adjustments shall reflect changes affecting the
ratepayers in plant investment, operating revenues, expenses, and
cost of capital where such changes occurred during the selected
historical test year or are reasonably certain to occur subsequent to
the historical test year within 12 months after the filing date of the
tariffs and where the amounts of the changes are determinable.  (Id.
(emphasis added)).



3  The revenue requirement formula is:
   Revenue Requirement = (Operating Expenses) + [(Return) x (Rate Base)]

(See, e.g., Smith, AARP Ex. 1.0 at 10).  The correspondence with the change elements (plant
investment, etc.) listed in Section 287.40 is self-evident.
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Section 287.40, however, does not displace either the proper computation of the elements

of the revenue requirement formula3 or the requirement for matching rate setting data over a

consistent time period that is the fundamental purpose of the test year concept.  (BPI II at 238).

Rather, Section 287.40 contemplates adjustments for “all known and measurable changes affecting

ratepayers” in the principal elements of the determination of ComEd’s operating revenue

requirement -- ComEd’s expenses, its cost of capital, and the plant investment on which it is allowed

to earn the authorized return -- to accurately represent those elements during the period rates will

be in place.  

The regulatory basis for adopting a test year is to ensure that the rates
established are reflective of costs and revenues that may be expected
for the period during which such rates are in place.  (Re Central
Illinois Public Service Company (AmerenCIPS) et al, ICC Dkts. 02-
0798,03-0008, 03-0009 (Cons.), Final Order, Oct. 23, 2003 at 10-11)
(“AIU Cases”).  

In the context of these ratemaking norms, ComEd proposed to recognize almost $1.5 billion

in post-test year additions to Gross Plant as a basis for setting rates.  (Gorman, IIEC Ex. 2.0-C at

55:1165-1166).  That proposal is inconsistent with the fact that the investment, on which a utility

is permitted to earn, grows only if and to the extent that its Net Plant increases.  (Id. at 56:1180-

1192).  Ratepayers too are affected only to the extent that investment additions exceed offsetting

changes in accumulated depreciation.  IIEC witness Michael Gorman proposed to properly track the

changes in Net Plant, from which ComEd’s revenue requirement is determined, by recognizing the
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offsetting changes in accumulated depreciation over the time period of ComEd’s planned plant

additions.  Unlike ComEd’s one-sided proposal, Mr. Gorman’s balanced adjustment takes account

of both post-test year increases and post-test year decreases to ComEd’s test year rate base.  (Id. at

55:1169).    The effect of the known and measurable accumulated depreciation changes reduces the

impact that ComEd’s gross plant additions have on the net plant in ComEd’s rate base.  In fact,

ComEd overstated its rate base by $654 million, by increasing gross plant while ignoring the offset

to net plant from increases to accumulated depreciation.  This erroneous rate base adjustment

inflated ComEd’s revenue requirement by approximately $93.6 million.  (Id at 3:44-45).  

The biased, one-sided adjustment proposed by ComEd must be rejected for at least three

reasons.  First, ComEd’s proposal is inconsistent with any reasonable reading of Section 287.40 that

does not reject all customary accounting conventions.  Unless accounting and ratemaking norms are

abandoned, the phrase “changes affecting ratepayers in plant investment” must refer to changes in

the net plant impact on rate base, since rates are not affected dollar-for-dollar by gross plant

additions.  The net plant calculation requires that changes to gross plant be offset by changes to

accumulated depreciation.  It is the rate base resulting from this calculation to which ComEd’s

authorized return is applied to determine the capital costs included in customer rates.  (Griffin, April

29 Tr. 668-669; 83 Ill. Adm. Code 287.40).  The change in rate base is the controlling factor; it

directly affects the amount of ComEd’s cost of capital and the level of ratepayer rates, when there

are post-test year plant additions.  

Second, the result of ComEd’s proposed adjustment is not representative of the matched

costs and revenues -- the heart of the Commission’s test year and pro forma adjustment rules -- that



4  The ComEd-Staff Stipulation modifies those parties’ positions only if the Commission
adopts its terms completely and without modification.  ComEd-Staff Joint Ex. 1 at 6-7; Griffin,
Apr. 29 Tr. 684).  Because that condition cannot be met during the pendency of this case, IIEC
addresses the original positions and arguments of the parties.  

5  ComEd’s depreciation changes are, in fact, known and measurable because they are the
product of Commission-approved depreciation rates, Commission-approved plant accounting or
projections therefrom, and the time period defined by ComEd’s proposed plant additions.
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will exist when rates set in this case will be in effect.  (See, AUI Cases at 10-11).  Third, ComEd’s

proposed adjustment would unlawfully overstate the utility’s rate base and unavoidably result in the

Commission exceeding its expressly limited authority to “include in a utility’s rate base only the

value of such investment . . . both prudently incurred and used and useful in providing service to

public utility customers.”  (220 ILCS 5/9-211).  

(i) Any Reasonable Interpretation of Section 287.40 Requires
Balanced and Comprehensive Adjustments to Net Plant

ComEd proposes to increase the rate base amount used to set rates by the cost of its planned

post-test year plant additions through September 2008.4  (Williams, ComEd Ex. 4.0 2nd-C at 40:761).

Those additions include not only identified major projects, but also so-called blanket projects that

often amount to a series of routine maintenance or replacement tasks for which investment amounts

are not separately determined.  (Id at 39:749, 43:828).  

Despite the Commission’s apparent expectation of comprehensive, balanced adjustments

(“all known and measurable changes in the operating results of the test year”), ComEd’s proposed

pro forma adjustments for its estimated plant investment increases are largely undiminished by the

contemporaneous, and actually known and measurable, changes in accumulated depreciation.5

Instead, ComEd calculates a separate, smaller depreciation offset that is distinct from the changes



6  Mr. Griffin attributes the unusual result to a different meaning given to plant additions
in this context by the Commission (Griffin, Apr. 29 Tr. 682), but mathematically the result is
identical.  
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that will actually be recorded in its reserve for accumulated depreciation.  (Gorman, IIEC Ex. 2.0

at 57:1215-1223; See, Heintz, May 5 Tr. 2011).  Through this nominal adjustment, ComEd seeks

to avoid taking account of the larger decline in investment that will, in fact, be recognized in its

reserve for accumulated depreciation over the period of its plant additions.  (Id at 57:1215-1223).

Similarly, despite the Section 287.40 mandate that pro forma adjustments “reflect changes

affecting the ratepayers in plant investment” and the PUA’s investment value ceiling on rate base,

ComEd offers an adjustment that ignores the decline in the value of plant dedicated to utility service

that accompanies recovery of past invested amounts through depreciation.  Such changes in

investment value are recorded in the accumulated depreciation reserve, and IIEC’s proposed pro

forma adjustment would recognize them appropriately.  

Indeed, ComEd’s strained interpretation of Section 287.40, which allows the utility to avoid

recognizing the change in the accumulated depreciation component in the net plant in rate base, is

at odds with prevailing accounting conventions and ratemaking norms.  Staff’s witness Mr. Griffin

confirmed that, for this Commission, calculating net plant without appropriate recognition of

accumulated depreciation is an anomaly -- unique to pro forma plant adjustments, as he understands

them.  In no other context would net plant be calculated without considering accumulated

depreciation.6  (Griffin, Apr. 29 Tr. 679-680).  Indeed, both Staff and ComEd have taken proper

account of accumulated depreciation in computing this critical ratemaking quantity in every other

context.  (See, e.g., Hathhorn Staff Ex. 1, Sch. 1.3; Houtsma-Frank ComEd Ex. 7.1, Sch. B-1).  



7  ComEd does subtract some depreciation expense for the plant additions, while ignoring
the much larger concomitant changes in accumulated depreciation.  (Gorman, IIEC Ex. 2.0 at
57:1215).  

11

The reasons for focusing on a properly calculated net plant quantity instead of ComEd’s

proposed gross plant additions7 was clearly stated by Mr. Gorman: “[R]ate base changes are

determined by changes to ‘net’ plant investments not ‘gross’plant investment.”  (Gorman, IIEC Ex.

2.0-C at 58:1246).  He explained further:

[W]hile ComEd may be making plant additions after the test year,
which will increase its delivery service gross plant, these plant
additions will not directly increase delivery service “net” plant
investment on a dollar-for-dollar basis because the gross plant
additions will be offset by increases to accumulated depreciation
reserve that will occur during the same post-test year time period.  (Id
at 55-56:1187-1192).  

Also:  

The post-test year plant additions will be offset by known and
measurable changes to accumulated depreciation reserve during the
same time period the plant additions are expected to be placed
in-service.  Matching plant additions with changes to accumulated
depreciation will accurately estimate the change to ComEd’s “net”
plant investment and its related change to the historical test year rate
base.  (Id at 58-59:1253-1258).  

And:  

[T]o properly estimate the net plant impact on the test year rate base
from those post test year capital additions, it's necessary to look at all
increases and decreases to rate base in that post test year period.
(Gorman, Apr. 30 Tr. 849).  

ComEd’s artifice of unbalanced adjustments is exposed by its own experts’

acknowledgments of the criticality of accumulated depreciation in any accurate determination of the
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rate base on which utility rates must be set.  (See, e.g., Houtsma-Franks, ComEd Ex. 7.0 at 18:324-

330; ComEd Ex. 7.1, Sched. B-1).  Additionally, ComEd’s cost of service expert, Alan Henitz,

stated: 

Electric plant balances, especially plant in service at original cost and
the accumulated depreciation reserve and associated ADIT, comprise
the major elements of rate base, from which the return requirement
and associated income taxes are determined.  (Heintz, ComEd Ex.
13.0-C at 11:242).  

On cross-examination, Mr. Heintz again affirmed this fundamental element of Mr. Gorman’s

testimony -- viz., that “rate base changes are determined by changes to ‘net’ plant investments not

‘gross’ plant investment.”  (Gorman, IIEC Ex. 2.0-C at 58:1246).  Mr. Heintz testified:

Customers only pay for the net plant.  They don't pay for the gross,
i.e., what is the cost . . . when it was installed.  But we have
depreciation expense that the customers have paid.  That accumulated
depreciation expense is a reduction to rate base.  (Heintz, May 5 Tr.
2011).  

Similarly, the ComEd witness quantifying its plant additions (George Williams) recognized that the

Accumulated Reserve for Depreciation and Amortization is the major non-plant component of the

rate base calculation.  (Williams, ComEd Ex. 4.0 at 31:608).  ComEd’s proposed pro forma

adjustment improperly eliminates all consideration of that critical component (accumulated

depreciation).  

The AG’s expert, David Effron, an accountant who has appeared before numerous regulatory

bodies, testified that he is aware of no other utility commission that allows the addition of pro forma

plant additions to test year rate base without recognizing the concomitant post-test year changes in

accumulated depreciation.  Mr. Effron observed that a mismatch of the times at which plant in



8  Under its Stipulation with ComEd, Staff abandons its position in direct testimony,
which incorporated post-test year adjustments for plant additions and accumulated depreciation
over a consistent time period.  (Compare Staff-ComEd Joint Ex. 1, Sections II.8, II.8 and Griffin,
Staff Ex. 2.0 at 8:152-162).
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service and accumulated depreciation are determined as extreme as that in this case would be “very

wrong, and it would be inconsistent with utility practice, as I've seen it, and as I understand it . . .

.”  (Effron, Apr. 29 Tr. 599-600).  

Nothing exceptional is required to reach the result recommended by the experts for IIEC and

the AG.  In contrast, Staff accounting witness Thomas Griffin admitted that ComEd’s reading of

Section 287.40 -- as well as his own -- uses a calculation of net plant that is not used anywhere

outside of the peculiar interpretation of Section 287.40 underlying their proposals.  Stating the

matter more strongly, Mr. Effron testified that he is unaware of any other regulatory commission in

the nation that would allow the extraordinary mismatch of plant additions and accumulated

depreciation proposed by ComEd.  (Effron, Apr. 29 Tr. 599).  

 Even Staff’s Mr. Griffin applied the matching principle of the test year concept in his direct

testimony recommendation, before Staff’s Stipulation with ComEd.  There Mr. Griffin uses the net

plant quantity -- calculated without using the Section 287.40 divergence relied on in Staff’s

Stipulation -- to match plant additions with changes in accumulated depreciation over the same

period.8  (Griffin, Staff Ex. 2.0-C at 7:139-143).  

Confronted with the logical and legal necessity of recognizing accumulated depreciation in

any determination of the value of plant investment on which utility’s cost of service and rates rest,

ComEd offers other equally specious arguments, in the end relying on its expansion of past
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Commission decisions.  However, as Mr. Gorman and Mr. Effron pointed out, those past decisions

are readily distinguished, making the anomalous approaches of past decisions inapposite.  

Mr. Gorman noted that (unlike the proposals described in past cases) “I wasn't attempting

to restate accumulated depreciation into 2008, but rather . . . attempting to properly and accurately

estimate the net plant impact associated with post test year plant additions.”  (Gorman, Apr. 30 Tr.

849-850).  In addition, he testified that in this case “the Company made some post test year

adjustments to accumulated depreciations (sic) for events that increase rate base but refuse to make

it for those that decrease rate base.”  (Id at 853).  The facts of each case must determine the

Commission determinations.  (220 ILCS 5/10-103).  Here, in Mr. Gorman’s expert opinion, “the

facts and circumstances in this case clearly show that if the Commission does not properly reflect

all post-test year rate base additions and reductions, rates determined in this case will exceed

ComEd’s cost of service and, therefore, the rates determined in this case will not be just and

reasonable.”  (Gorman, IIEC Ex. 6.0-C at 15:289-292).  

Mr. Effron testified that the “circumstances in the present case are clearly distinguishable

from the cases cited by the ComEd witnesses.”  (Effron, AG/CUB Ex. 5.0 at 10:3). Mr. Effron

identified the following consequential differences in this case:

• “[M]y adjustment does not simply include twenty-one months of
additional depreciation expense on existing plant in rate base. . . My
adjustment incorporates all changes affecting the depreciation
reserve, not  just increases to the depreciation reserve related to
depreciation expense.”  (Id at 9:12)

•  “[N]ot only is the Company now proposing to ignore the growth in
the  depreciation reserve that will indisputably take place, it is
proposing a pro forma adjustment to reduce the depreciation reserve
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that is deducted from gross plant in the determination of rate base.”
(Id at 11:18)  

• “I am proposing to recognize the change in depreciation reserve
based on the actual growth in the reserve” since the end of the test
year.  (Id. at 6:20)  

Both witnesses observed that, by itself, the magnitude of the mismatch of plant investment

and recovered plant investment compels a different result.  “[I]n  the present case,  the Company

is proposing  to adjust  rate base for plant additions forecasted to take place 1.75 years, or

twenty-one months, after the  end  of  the  test  year.”  (Id. at 10:13).  ComEd’s proposal to use its

gross plant additions during almost two years following its chosen test year is so extraordinary that

it alone distinguishes previous instances in the pattern of expanding abuses of the pro forma rule.

In prior decisions, the Commission has ordered recognition of matching post-test year

changes to more accurately reflect the costs and revenues that may be expected for the period during

which the rates will be in place.  “If the Company’s proposed adjustment for post-test year plant

additions is not offset by concomitant growth in the depreciation reserve, the goal of ensuring

consistency ‘with the principle underlying the test year’ will be defeated.”  (Id. at 14:5). 

As shown above, the prior decisions ComEd and Staff cite are factually distinguishable.

However, if those decisions are deemed to constrain the Commission’s determination on the

evidence in this case, then the Commission should re-examine, and disavow, those past decisions.

Accepting ComEd’s proposal here would continue a pattern of expansions of unbalanced pro

forma adjustments.  Past ComEd proposals in that pattern were summarized in the rebuttal testimony
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of AG witness Mr. Effron.  (Id. at 11:11).  In addition, at least one other utility has followed

ComEd’s lead.  (Id. at 12:8).  The pattern of escalation in utility proposals described in testimony

and Commission decisions is summarized in the following chart.  

UTILITY
UTILITY PROPOSED
 PLANT ADDITIONS 

UTILITY PROPOSED
ACCUMULATED
DEPRECIATION

COMMISSION ACTION

ComEd -- 
Dkt. 01-0423

Recognition of some plant
additions in 6-month post-TY
period.

No recognition of offsetting
growth in accumulated
depreciation on rate base.

Utility proposal accepted.

IP -- 
Dkt. 01-0432

Recognition of all gross plant
additions over 9-month
period, plus some later
additions.

No recognition of offsetting
growth in accumulated
depreciation on rate base.

Recognition of growth in
accumulated depreciation
over period all gross plant
additions accepted.

Ameren --
Dkts. 02-0798,
et al.

Recognition of significant
post-TY gross plant additions. 
 

No recognition of offsetting
growth in accumulated
depreciation on rate base.

Recognition of gross plant
additions only to extent
they exceeded growth in
accumulated depreciation
over same period, ie.
increase in net plant
balance.

ComEd -- 
Dkt. 05-0597

Recognition of all gross plant
additions over 12-month post-
TY period.

No recognition of offsetting
growth in accumulated
depreciation on rate base.

Utility proposal accepted. 

PGL -- 
Dkt. 07-0242

Recognition of all gross plant
additions over 12-month post-
TY period.

No recognition of offsetting
growth in accumulated
depreciation on rate base.

Utility proposal accepted.

ComEd -- 
Dkt. 07-0566

Recognition of all gross plant
additions over 21-month post-
TY period.

No recognition of offsetting
growth in accumulated
depreciation  on rate base and
reduction in test year
accumulated depreciation for
post-TY costs of removal.

With each succeeding proposal, the mismatch between costs and cost offsets became more

pronounced -- and less in accord with test year principles and the PUA’s mandate for just and

reasonable rates.    
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With the knowledge gained from experience under these decisions, the Commission should

reconsider its prior rulings.  Illinois utilities have demonstrated their ability and willingness to abuse

anything less than an absolutely rigid construction of Section 287.40, to the detriment of ratepayers.

(ii) ComEd’s Proposed Pro Forma Plant Additions Are Not
Appropriately Representative and Are Inconsistent With
Governing Test Year Concepts 

Properly applied, the test year concept -- as codified in the Commission’s test year rules

(including the rule on pro forma adjustments) and interpreted by reviewing courts -- prevents a

utility from overstating its revenue requirement by mismatching low revenue data from one year

with high expense data from a different year.  (BPI II at 238).  But, ComEd’s proposed one-sided

adjustment for plant additions does precisely what the test year concept is meant to prevent, by

pairing the year end 2006 test year accumulated depreciation balance with a test year rate base

adjusted to include gross plant additions through third quarter 2008.  This timing mismatch

improperly inflates ComEd’s net plant balance and its adjusted test year rate base.  

Test year principles require that ComEd’s proposed post-test year plant additions be matched

by the known and measurable offsetting changes to the accumulated depreciation reserve over the

period the planned plant additions are placed into service.  Matching these major components of any

proper rate base determination over a consistent time period is necessary to accurately estimate the

change to ComEd’s “net” plant investment and the appropriate resulting adjustment to the historical

test year rate base.  (Gorman, IIEC Ex. 2.0-C at 58-59:1253-1258).

  The Commission’s most thoughtful and thorough analysis of this issue is presented in the

AIU Cases.  Portions of the Commission’s analysis in that decision were presented in the rebuttal
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testimony of IIEC witness Mr. Gorman.  (Gorman, IIEC Ex. 6.0-C at 15-16:295-329).  For

convenience, the entire Commission analysis from the AIU Cases is reproduced below.

Commission Conclusion 

The Commission generally concurs with Ameren that,
consistent  with the Commission’s test year rules, a utility has the
right to propose post-test year pro forma capital additions to a
historical test year.  Nevertheless, the Commission has an
obligation to evaluate any such proposed pro forma capital
addition to ensure consistency with the principle underlying the
test year.  The regulatory basis for adopting a test year is to
ensure that the rates established are reflective of costs and
revenues that may be expected for the period during which such
rates are in place. 

While Ameren has the right to propose post-test year pro
forma capital additions to a historical test year, the pro forma
adjustments should not be adopted if they conflict with the test year
principle.  The Commission finds that where historical net plant in
service is either declining or relatively static, as in these cases,
post-test year pro forma increases to plant in service require further
analysis. 

 In a situation where there is a demonstrated trend of
significant increases of net plant in service, the Commission might
be inclined to find that post test year capital additions should be
reflected in rate base.  Similarly, if a utility demonstrated significant
post test year capital additions that were not largely or entirely
off-set by increases in accumulated depreciation, the Commission
might be inclined to allow post test year capital additions to rate base.
While either of those situations may have been present in Docket
01-0423 or Docket 01-0432, cited by the parties, the record is clear
that  neither of these situations is present with respect to CIPS.  In the
case of UE, however, post-test year capital additions are not offset
fully by increases in accumulated depreciation. 

The Commission finds that CIPS' proposed post-test year pro
forma capital additions to the historical test year, if adopted, would
result in a mismatch of costs and revenues that may be expected for
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the period during which rates are in place.  Due to the circumstances
present here it would result in an overstatement of rate base.
Accordingly, the AG’s proposal to eliminate the post-test year capital
additions and reduce depreciation expense by $112,000 is adopted for
CIPS. 

 For UE, however, the post-test year additions to plant exceed
the post-test year increase in accumulated depreciation.  Accordingly,
the AG's recommendation is adopted such that UE's proposed
additions to plant in service should be included in rate (02-0798,
03-0008 & 03-0009 (Cons.)) base to the extent that they exceed
increased accumulated depreciation.  This produces a net increase
in plant in service of $785,000, and reduces depreciation expense by
$34,000, and more accurately matches the costs and revenues that
may be expected for the period during which the rates are in place.
(Central Illinois Public Service Company (AmerenCIPS) et al., ICC
Dkts. 02-0798, 03-0008, 03-0009 (Cons.), Final Order, October 23,
2003 at 10-11 (emphasis added)).

The Commission’s analysis is easily conceptualized and applied to whatever circumstances

are established by the evidence in a case.  Where net plant is static or declining, the Commission will

closely scrutinize pro forma adjustments for proposed post-test year plant additions, since they are

likely to inflate the rate base.  Where net plant is increasing, the Commission might be inclined to

allow post-test year plant additions, but only to the extent that they exceed increased accumulated

depreciation.  

Note that in every circumstance, the relevant inquiry addresses the change in “net plant,”

which is the quantity in the rate base on which rates are properly based.   As Mr. Gorman explained,

changes to net plant (not gross plant) are the driver of changes to rate base and cost of service.

(Gorman, IIEC Ex. 6.0-C at 16:331).  

Further, it is known and measurable that these plant additions will be
offset, in whole or in part, by the accumulations of additional
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depreciation reserve in the same post-test year period the additions
are placed in-service.  Therefore, ComEd’s rate base, and net plant
investment, will not increase in the amount that ComEd has included
in its filing.  Therefore, under ComEd’s position, the post-test year
plant additions will unreasonably inflate its rate base beyond a
reasonable, known and measurable amount.  This will result in costs
to customers that are not reasonable and will exceed ComEd’s actual
cost of service during the period rates determined in this proceeding
will be in effect.  (Id. at 17:345). 

By replicating the multi-faceted analysis of the AIU Cases, a coherent, consistent approach

can be applied to the evidence of record in individual cases.  Only such consistency can “bring[]

certainty . . . and settle[] expectations” as the Commission desires.  (See Re Peoples Gas et al, Dkts.

07-0241, 07-0242 (Cons.), Order, Feb. 5, 2008 at 16).   IIEC’s analysis and recommendation in this

case followed the analysis of the AIU Cases, applied to the facts of record in this proceeding.  

(iii) Accepting ComEd’s Proposed Pro Forma Adjustment
Would Exceed the Commission’s Statutory Authority

Under Section 9-211 of the PUA, the Commission is authorized to allow in the rate base used

for setting rates “only the value of such investment which is both prudently incurred and used and

useful in providing service to public utility customers.”  (220 ILCS 5/9-211).  The value of ComEd’s

plant investment is a function of both its additions to plant and the depreciation of plant already in

service.  As ComEd’s own witnesses have confirmed, both components must be accounted for in

a determination of investment for ratemaking purposes.  

Customers only pay for the net plant.  They don't pay for the gross .
. . we have depreciation expense that the customers have paid.  That
accumulated depreciation expense is a reduction to rate base.
(Heintz, May 5 Tr. 2011).

A failure to recognize that the accumulated depreciation component of net plant (and rate base)
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changes while plant additions are made over a post-test year period of almost two years would

inflate the resulting calculation of rate base beyond the express limitation of the statutory definition

of a public utility’s rate base.  “If this adjustment is not made, ComEd’s rate base used to set rates

will be inflated well beyond the rate base that will exist after the post-test year additions are placed

in-service.”  (Gorman, IIEC Ex. 6.0-C at 17:341-343).  

An inflated rate base would unavoidably result in an overstatement of the utility’s calculated

cost of capital.  “By not recognizing the known and measurable recovery of depreciation expense

that will be available to, in whole or in part, fund capital investments in post-test year periods,

ComEd is overstating its cost of capital for the post-test year plant additions.”  (Id. at 19:387).  Since

a utility’s authorized return is applied to its rate base [Return x (Rate Base)], an inflation of either

factor will produce an excessive cost of service.  Rates based on such revenue requirements “ will

exceed ComEd’s actual cost of service during the period rates determined in this proceeding will

be in effect.”  (Id. at 17:352-353).  

ComEd will only need additional investor capital if post-test year
plant additions exceed the internal cash provided by depreciation
expense recovery and its net plant investment grows.  ComEd will
not need additional investor capital if plant additions are fully funded
by depreciation expense recovery.  Hence, ComEd’s cost of capital
will only increase if its post-test year plant additions exceed test year
depreciation recovery which would also result in an increase to its net
plant and rate base.  (Id. at 20:402-408 (emphasis in original)).  

ComEd’s choice of a historical test year was evidently designed to implement this strategy

of augmenting its test year rate base with unbalanced pro forma adjustments -- through a timing

mismatch, adjusting gross plant 21 months beyond the test year, while leaving the accumulated
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depreciation reserve at the test year level.  ComEd determined that 

[f]iling a 2006 test year case with pro forma adjustments was . . . the
most appropriate next step on the path to recovery, given the results
of the 2004 test year case and the additional filing requirements in a
future test year case.”  (McDonald, IIEC Cross Ex. 4, DR 11.04).  

ComEd’s Chief Financial Officer, Robert McDonald, confirmed the results of the 2004 case that the

Company found attractive -- the Commission accepted ComEd's unbalanced adjustment of test year

data to include pro forma plants additions while excluding an adjustment to recognize the change

in accumulated depreciation over the period of the plant additions.  (McDonald, May 2 Tr. 1785).

Mr. McDonald also confirmed that ComEd rejected the option of a using a future test year, even

though ComEd knew that it would provide superior cost of service accuracy.  (Id. Tr. 1781-1782).

The future test year requirements ComEd avoided would have required ComEd to recognize the

actual balance of increases and decreases to its net plant in rate base, using a consistent time frame.

Use of consistent future test year data would have precluded fabrication of the inflated rate base

ComEd proposes through pro forma adjustments.  (83 Ill. Adm. Code 287.20, 287.30).  

Finally, ComEd’s proposal to focus solely on gross plant additions to the exclusion of

offsetting changes in accumulated depreciation distorts the Commission’s determinations of the

utility’s costs of service, revenue requirements and appropriate rates.  ComEd’s too narrow

consideration of cost components other than its plant additions violates the regulatory rule against

single-issue ratemaking.  

The rule against single-issue ratemaking recognizes that the revenue
formula is designed to determine the revenue requirement based on
the aggregate costs and demand of the utility.  Therefore, it would be
improper to consider changes to components of the revenue
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requirement in isolation.  (BPI II at 244).

Therefore, for all of the reasons stated above, the Commission should adjust ComEd’s test

year rate base, if it allows ComEd to include its post test year capital additions to reflect changes in

accumulated depreciation over the time period of those additions.

(b) Accumulated Deferred Income Taxes (ADIT)

b. Underground Cable and Services
c. Capitalized Incentive Compensation Other Than That in Section

IV.B.1.b. (See V.C.1)
d. Customer Advances for Construction
e. Depreciable Life of Post-2006 Project

2. Accumulated Provisions for Depreciation and Amortization

Without ComEd’s proposal for an unbalanced, pro forma adjustment for post-test year plant

additions, an adjustment to recognize the known and measurable changes in accumulated

depreciation would not be necessary.  (Gorman, IIEC Ex. 6.0-C at 17:337-344).  The test year data

would remain intact, and rates would be determined using matched cost (rate base) and revenue data,

in accordance with the test year concepts underlying the Commission’s rate setting practices.  (BPI

I at 238).  Accordingly, IIEC has addressed issues relating to “Accumulated Provisions for

Depreciation and Amortization” in section I.C.1.a.(2)(a), supra, which examines the impact on rate

base of ComEd’s proposed pro forma adjustment for plant additions.  

3. Accumulated Deferred Income Taxes (ADIT)

D. Rate Base (Total)
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V. OPERATING EXPENSES

A. Overview

ComEd did not provide detailed proof of ratepayer benefits that could justify full recovery

of its incentive compensation program costs.  IIEC examined the elements of the programs

themselves, to determine whether their primary benefit flows to shareholders or to ratepayers.  IIEC

proposes to make the primary beneficiary of components of ComEd’s incentive compensation

program costs responsible for the cost of the associated incentive payments.  IIEC recommends that

the Commission decrease ComEd’s allowed incentive compensation program costs by $11.593

million, with a related rate base reduction of $4.544 million. 

B. Uncontested Issues
1. Storm Expenses
2. Rate Case Expenses

a. Rate Case Expenses of the Instant Case
b. Original Cost Audit Legal Expenses

3. Advertising
4. Charitable Contributions
5. Lobbying
6. “Non-recurring Expenses (AT&T Lease)
7. Derivative Impact of Capitalized Incentive Compensation Not Allowed in

2005 Rate Case (See IV.B.1.b.)

C. Contested Issues

1. Incentive Compensation Cost and Expenses

ComEd proposes to recover $39.8 million in incentive compensation program costs.  ComEd

has two distinct incentive compensation programs, each of which has pay-out triggers based on

various performance goals.  ComEd’s Annual Incentive Program (“AIP”) covers all employees, and

its performance targets are based on cost management, reliability and employee safety.  ComEd’s
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Average Interruption Frequency Index.  “OSHA” refers to the Occupational Health and Safety
Administration.  
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Long-Term Incentive Program (“LTIP”), though it also contains goals phrased in similar terms, is

specifically designed to link ComEd’s executives’ economic interests with those of its shareholders.

(Gorman, IIEC Ex. 2.0-C at 3:48-53).  

Because the programs’ performance goals benefit ratepayers and investors in varying

degrees, IIEC’s witness Mr. Gorman proposed to recognize differences in ratepayer or shareholder

benefit, by making the primary beneficiary responsible for the incentive compensation costs

advancing its interests.  (Id. at 3:54-58).  Mr. Gorman’s analysis looked at the nature and purpose

of the performance goals that trigger incentive payments under the plans.  Mr. Gorman’s

recommended adjustments allocate the incentive compensation programs between ratepayers and

shareholders based on which stakeholders primarily benefit from the incentive payment triggers.

(Id.).   

For ComEd’s AIP, Mr. Gorman recommended that 100% of the costs attributable to

payments based on the AIP’s CAIDI, SAIFI, OSHA and Other goals be allocated to ratepayers.9

(Id. at 61:1293-1294).   Mr. Gorman concluded that these program goals relate directly to service

reliability, service quality and employee safety.  The primary beneficiaries of these incentives are

ComEd’s customers.  He determined that the distinct AIP goals of Total Costs and Net Income,

however, benefit both the ratepayer and investor.  (Id. at 61-62:1313-1322).   Each can provide some

incentive for cost reduction, which may benefit ratepayers when lower costs are reflected in rates.

The incentives also work to increase earnings, which benefit shareholders -- especially between rate



26

cases, when static rates mean that 100% of any savings go to the utility’s bottom line. (Id.)

Accordingly, given the difficulty of determining precise benefit splits, Mr. Gorman made a

judgmental apportionment of the costs attributable to those goals.  (Gorman, Apr. 30 Tr. 881-882).

He recommends that the costs of these program components be shared -- 50% to investors and 50%

to ratepayers.  (Gorman, IIEC Ex. 6.0-C at 61:1297-1299).  

On the other hand, Mr. Gorman concluded -- on the basis of his review of confidential utility

documents respecting the aims and design of the program -- that ComEd’s LTIP is designed to

specifically align management executives’ interests with those of utility shareholders, not utility

customers.  (Gorman, IIEC Conf. Ex. 6.0-C at 62:1325-1345).  Consequently, because the LTIP

benefits primarily shareholders, Mr. Gorman recommends that shareholders be responsible for 100%

of the costs of the LTIP incentive compensation program.  

Mr. Gorman’s proposed sharing of incentive compensation program costs is summarized

below:  

Incentive Compensation Expense Allocation 

Annual Incentive Program:            Shareholders       Ratepayers

Total Costs Goal  50%    50%

CAIDI, SAIFI, OSHA & Other    0%  100%

Net Income Goal         50%    50%

Long-Term Incentive Program:    100%     0%

(Gorman, IIEC Ex. 2.0-C, Table 7; IIEC Ex. 6.4).

In response to comments in subsequent testimony from ComEd, Mr. Gorman revised the
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adjustment amounts he initially proposed, inter alia, to properly distinguish the expense and capital

effects of his recommendations on ComEd’s revenue requirement.  (Gorman, IIEC Ex. 6.0-C at 30-

31:644-648; IIEC Ex. 6.4).  However, despite the re-computation of revenue requirement effects,

the incentive compensation cost responsibilities (percentages) he determined for each component

of ComEd’s AIP and LTIP remain unchanged from Mr. Gorman’s initial analysis.  Mr. Gorman’s

recommended adjustments would decrease ComEd’s allowed incentive compensation costs by

$11.593 million, and they would decrease ComEd’s proposed rate base by $4.544 million.  (Gorman,

IIEC Ex. 6.4).  

In its responsive testimonies, instead of providing additional evidence to demonstrate

ratepayer benefits, ComEd offered argument.  ComEd asserted first that if a payment trigger in an

incentive compensation program is like one previously approved by the Commission, then its

associated costs should be allowed, regardless of the context  in which it is used, even without

demonstration of specific ratepayer benefits.  (See, e.g., McDonald, ComEd Ex. 28.0 at 19:405,

20:415-418).  ComEd argues further that as long as its overall costs are reasonable, then the

incentive form of the compensation should not matter.  (Id. at 22:481).  Ultimately, neither argument

is persuasive, and mere argument is no substitute for the evidentiary demonstration required under

pertinent Commission decisions. 

The Commission has established clear conditions for the recovery of incentive compensation

costs.  First, the utility's incentive compensation program must, in fact, provide tangible benefits to

its customers.  (Commonwealth Edison, ICC Dkt. 05-0597, Order, July 26, 2006 at 96).  Second,

the utility must demonstrate those benefits on the evidentiary record.  (Consumers Illinois Water,
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ICC Dkt. 03-0403, Order, Apr. 13, 2004 at 15).  

In ComEd’s most recent rate case, the Commission expressly noted that its decision rested

on record evidence demonstrating the claimed ratepayer benefits -- a critical factor even though the

Commission found aspects of the plan’s form acceptable. 

Not only can such an incentive structure "reasonably be expected to
provide net benefits to ratepayers", the record shows that these
reliability performance measures have indeed been shown to improve
since the inception of the incentive plan.  (Commonwealth Edison,
ICC Dkt. 05-0597, Order, July 26, 2006 at 96).  

The Commission's requirements were plainly stated (in greater detail) at page 44 of the

Commission's decision in Docket No. 04-0779 (Nicor Gas):

Costs related to incentive compensation are recoverable in rates only
if the utility demonstrates tangible benefits to ratepayers.  (See, e.g.,
03-0403 at 15 ("[T]o recover incentive compensation, the plan must
confer upon ratepayers specific dollar savings or other tangible
benefits.  Furthermore, the degree of benefit that accrues directly to
ratepayers, rather than to other stakeholders, is a significant factor in
determining whether incentive compensation should be recovered in
rates."); 01-0696 at 10 (requiring evidence of "specific dollar savings
or any other tangible benefit for the ratepayers"); 01-0432 (Mar. 28,
2002) at 42-43 ("the Commission has generally disallowed such
expenses except where the utility has demonstrated that its incentive
compensation plan has reduced expenses and created greater
efficiencies in operations. . . . [I]f a utility is seeking to recover such
projected expenses from ratepayers, the utility should demonstrate
that its plan can reasonably be expected to provide net benefits to
ratepayers.").)  The utility bears the burden to establish that such
tangible benefits accrue to ratepayers, in order to prove that the
recovery of incentive compensation costs is just and reasonable.  See
220 ILCS 9-201(c)).  (Northern Illinois Gas, ICC Dkt. 04-0779,
Order, Sept. 20, 2005 at 44).  

On this record, instead of providing the required proof, ComEd relies only on an unproven
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thesis --  that any incentive plan that incorporates payment triggers previously accepted by the

Commission is automatically valid. (See McDonald, ComEd Ex. 28.0 at 20-21:442-444).

IIEC’s recommended apportionments of the costs for each of ComEd’s incentive

compensation programs are reasonable and record-supported determinations of the just and

reasonable costs to be recovered from ratepayers.  On the evidence in this record, not ComEd’s

rhetorical arguments, nothing more is required or justified.  

While ComEd’s LTIP does incorporate some of the goals previously accepted by the

Commission, the Commission’s acceptance came in the context a record containing requisite

evidentiary proof.  In this case, those specific goals are part of a program (a) with no demonstrated

May 29, 2008 customer benefit and (b) that Mr. Gorman found was specifically designed “to align

the interests of ComEd’s executives with those of Exelon’s shareholders” -- not its ratepayers.

(Gorman, IIEC Ex. 2.0-C at 62:1325-1326).  In fact, ComEd’s Mr. McDonald admits that “[t]he

LTIP is a special plan designed specifically to restore ComEd’s financial health. . . . The plan targets

achievement of ‘financial stability’ as evidenced by attaining ‘industry median’ financial measures.”

(McDonald, ComEd Ex. 28.0 at 20:427-430).  Mr. McDonald also frankly acknowledges that

shareholder focused objectives of the LTIP are “affected by” the expense reductions and improved

efficiencies from targets “which can improve the results of operations.”  (Id. at 21:461-462

(emphasis added)).  Any ratepayer benefits from the LTIP are incidental, by no means assured, and

not demonstrated on this record.  

ComEd also failed to present any objective evidence that addresses the Commission’s

expressed concern in ComEd’s last case that the link between incentive responses and customer
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benefits “is strong enough to warrant recovery of incentive payments for meeting financial goals.”

(Commonwealth Edison, ICC Dkt. 05-0597, Order, July 26, 2006 at 96).  On this record, IIEC’s

recommended disallowance of all costs of the LTIP -- which was designed for shareholder benefit

and for which there is no demonstration of ratepayer gains -- is not only justified, but warranted

under the Commission’s prior analysis.

As for ComEd’s AIP, IIEC’s recommended sharing of the costs between ratepayers and

shareholders is also a just and reasonable resolution of the costs of service question.  In this plan,

which is geared more to service quality and employee performance, the compensation costs

associated with the service reliability goals are covered in full by ratepayers.  Incentive

compensation costs attributable to the AIP Net Income and Total Cost goals should be shared

between ratepayers and shareholders, since each group benefits.  Full recovery of those costs from

ratepayers is not justified.  “[C]ustomers are already paying rates that support prudent and

reasonable operating expenses. . . . Customers should not be asked to pay higher rates to give

management an incentive to manage costs at a prudent and reasonable level.”  (Gorman, IIEC Ex.

6.0-C at 31:660).  Moreover, as Ms. Hathhorn observed, any incentive-related cost reductions

benefit ratepayers only to the extent that they are maintained through the next rate case test year and

lead to lower rates than would otherwise have been the case; in the interim, shareholders retain the

benefit of any resulting cost reductions.  (Hathhorn, Staff Ex. 1 at 12:278-284). 

 Finally, the costs attributable to the AIP’s Net Income and Total Cost payment triggers

should be disallowed for the same reasons the Commission refused to impose the costs of earnings

per share incentive payments in ComEd’s most recent rate case.  (See, Commonwealth Edison, ICC
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Dkt. 05-0597, Order, July 26, 2006 at 96).  As Mr. Gorman explained, “adjusting the target from

earnings per share to O&M expense management, does not change the primary beneficiary of the

target.”  (Gorman, IIEC Ex. 6.0-C at 31:660-669).  The result is the same -- “shareholder profits are

enhanced or stabilized.”  (Id.).  

The Commission should adjust ComEd’s incentive compensation cost as recommended by

IIEC witness Mr. Gorman in IIEC Exhibit 6.4.  

2. Uncollectible Expenses (Derivative Adjustment)
3. Merger Expenses
4. Administrative and General (A&G) Expenses

a. Exelon Way Severance Amortization
b. Accounts 920-923
c. Rate Case Expenses

(i) 2005 Rate Case Expenses Amortization
(ii) 2005 Rate Case Expenses in the 2006 Test Year
(iii) 2005 Rate Case Rehearing Expenses in the 2006 Test Year

5. New Business Revenue Credit
6. Depreciation and Amortization Expenses (Derivative and Direct

Adjustments)
7. Taxes Other Than Income Taxes (Derivative Adjustments)
8. Income Taxes (Derivative Adjustments)

D. Operating Expenses (Total)

VI. RATE OF RETURN

A. Capital Structure (Uncontested)

B. Cost of Long-Term Debt (Uncontested)

C. Cost of Common Equity

IIEC’s cost of equity expert, Mr. Gorman, recommended a return on equity of 10.2% for

ComEd.  (Gorman, IIEC Ex. 2.0-C at 2:21).  He developed his recommendation using a constant
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growth Discounted Cash Flow (“DCF”) model, a two-stage growth DCF model, a Risk Premium

(“RP”) model and a Capital Asset Pricing Model (“CAPM”) analysis.  (Id. at 2:23-25).  Because

ComEd does not have publicly traded equity shares, Mr. Gorman estimated the appropriate return

on equity based on observable market information for a group of publicly traded electric utility

companies that approximates ComEd’s investment risk (selected by ComEd witness Hadaway).  (Id.

at 2:25-27, 16:346).  

Electric utilities are currently in a temporary period of increased investment, sparking

expectations of enhanced short-term growth rates.  (Id. at 6:118, 21:462).  This factor affected the

expected dividend growth rates used as inputs to the various DCF models in this record, and it

compromises the reliability of the constant growth DCF model in this environment.  (Id. at 19:426,

22:489, 501).  Because the current pace of investment cannot continue indefinitely, both rate base

increases and expected earnings growth will slow after a period of three to five years.  (Id. at

22:489).  Mr. Gorman ultimately concluded that use of the consensus professional analysts’ earnings

growth rates for the proxy group, as the expected dividend growth input in the constant growth DCF

model, was not appropriate in the circumstances of this case.  (Id. at 18:407, 22:485-491, 22:501-

505).  

These conclusions were supported by the following evidence:

»  The consensus professional analysts’ earnings growth rates for the
proxy group used as the expected dividend growth input to the
constant growth DCF exceeds (over an indefinite period) the
maximum sustainable growth rate (5.0%), that of the overall
economy, and it is considerably greater than historical growth.  (Id.
at 22:497-501).  
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» The constant growth DCF assumes a steady growth rate that is
inconsistent with the evidence that current new investment driven
growth will not continue indefinitely.  (Id. at 22:489, 22:501).  

Accordingly, Mr. Gorman performed a two-stage DCF model, to match the expected changes over

time in electric utility growth, and capped expected growth at the GDP growth rate.  (Id. at 23:518-

526).  

Mr. Gorman also considered the results of two distinct equity Risk Premium analyses.  (Id.

at 24:546).  The RP analyses differed in the market data used to estimate a range for the market risk

premium.  In the first analysis, the equity risk premium was determined as the difference between

the required return (commission-authorized returns) on common equity investments and Treasury

bond yields.  (Id. at 24-25:547-552).  This risk premium range estimate was added to a projected

long-term treasury bond yield for the cost of equity estimate.  (Id. at 26:593). 

In the second part of his RP analysis, the equity risk premium was calculated as the

difference between commission-authorized returns on common equity and contemporary A-rated

utility bond yields.  (Id. at 25:554). In this second part of his RP analysis, the market risk premium

was added to the current 13-week average yield on “Baa” rated utility bonds to derive the estimated

cost of common equity.  (Id. at 27:601). The risk premiums derived for a period of years were used

to define a risk premium range of 3.0% to 4.4% in this case.  The Risk Premium analyses produce

an equity return estimate in the range of 9.8% to 10.1%, with a midpoint estimate of 10.0%.  (Id. at

27:608). 

Mr. Gorman also performed a CAPM analysis, which has consistently been part of the

Commission cost of equity determinations.  (North Shore Gas Co., et al., ICC Dkt. 07-0241 and 07-
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0242 (Cons.), Order, Feb. 5, 2008 at 89).  In his CAPM, Mr. Gorman used a beta factor that is very

conservative (high) by historical standards.  (Gorman, IIEC Ex. 2.0-C at 30:661-663).  The beta

factor used also reflects a trend of increasing utility betas that is not consistent with utilities’ recent

efforts to reduce their risk, including movement away from risky non-regulated activities back to

basic utility investments.  (Id. at 30:670, 31:699-702).  The other CAPM inputs included historical

and forward-looking market risk premium estimates and a risk-free rate. (Id. at 32:708, 32-33:726-

730).  Based on the average of his historical and prospective market risk premium estimates of 6.5%

and 7.0%, respectively, a conservative beta of 0.90 and a risk-free rate of 4.6%, Mr. Gorman arrived

at a CAPM return estimate in the range of 10.5% to 10.9%, with a midpoint of 10.7%.  (Id. at 32-

33:726-730).  

The results of Mr. Gorman’s various analyses are set out in Table 2 of his direct testimony.

(Id. at 33:736).  That table is reproduced below.

TABLE 2

Return on Common Equity Summary

Description Results

Constant Growth DCF 11.0%
Two-Stage Growth DCF   9.8%
Risk Premium 10.0%
CAPM 10.7%
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Mr. Gorman’s recommended return on equity of 10.2% is at the midpoint of the estimated

return on equity range (9.8% to 10.6%) defined on the high end by the average of his RP (10.0%),

CAPM (10.7%), and constant growth DCF (11.0%) results.  The low end of the range is defined by

his two-stage growth DCF analysis.  (Id. at 33:737-741). 

The high end of Mr. Gorman’s proposed range reflects very high (likely unreasonable)

estimates of ComEd’s cost of equity.  The constant growth DCF model reflects an unsustainably

high growth rate over an indefinite period, and the CAPM analysis reflects a beta that is high by

historical standards and that suggests increasing utility risk, despite the evidence to the contrary.

(Id. at 33-34:742-751).  

The high end of Mr. Gorman’s estimated range also reflects his Risk Premium analysis

result.  While the Commission has traditionally relied on DCF and CAPM estimates, greater

consideration should be given to Mr. Gorman’s Risk Premium estimate in this case.  Here, the

Commission’s favored approaches clearly exhibit an upward bias.  Although the risk premium is

based on historical evidence, that evidence does provide meaningful information about a utility’s

estimated cost of equity in today’s marketplace.  Including it in return on equity estimations will

improve the Commission’s determination. (Id. at 33:751-758).  

As noted above, the low end of the range of estimates is based on the two-stage DCF model.

The high growth rate over the first stage is extremely high, reflecting the current outlook for utility

capital expenditures.  The growth rate following the first stage is also conservatively high (by

historical standards).  Mr. Gorman’s use of conservative inputs and appropriate quantitative models

produces a well-supported estimate of a fair return on equity for ComEd of 10.2%.  (Id. at 759-766).
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1. ComEd’s Cost of Equity Estimates Are Overstated

ComEd offered the analyses and testimony of Samuel Hadaway, Ph.D., respecting his

estimate of the cost of common equity for ComEd.  Dr. Hadaway develops his recommendation

using four versions of the DCF model, CAPM and a utility risk premium analysis.  (Gorman, IIEC

Ex. 2.0-C at 41:904).  Dr. Hadaway’s analyses overstate the required equity return for ComEd.  

The principal source of the overstatement in Dr. Hadaway’s DCF cost of equity estimate was

his insistence on using an unreasonable 6.6% expected long-term growth rate.  As IIEC’s witness

Mr, Gorman explained, that growth rate 

(a) does not reflect the current 5% market expectation ((Gorman,
IIEC Ex. 2.0-C at 43:925, 20:433), 

(b) reflects historical inflation, which is much higher than current
consensus market forecasts (Id. at 43:941), and 

(c) exceeds the anticipated growth in the economy as a whole (Id. at
20:432).  

For the reasons Mr. Gorman explained, Constant Growth DCF models are not producing reliable

results in the circumstances of this case.  (Id. at 22:501-505).  Yet, Dr. Hadaway used his 6.6%

growth rate (already excessive) in a constant growth DCF model that exacerbates its distorting effect

by extending an unrealistic growth spike in perpetuity. 

No company can grow, indefinitely, at a faster rate than the market in which it sells its

products.  The U.S. economy, or GDP, represents a ceiling on sustainable growth rate over an

indefinite period of time.  Utilities in particular cannot sustain a growth rate that exceeds GDP.
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Utilities’ earnings/dividend growth is created by increased utility investment, which is driven by

service area economic growth.  In other words, utilities invest in plant to meet sales growth, which

is tied to economic growth in their service areas.  Historically utility sales growth is less than U.S.

economic growth and has lagged the GDP.  (Gorman, IIEC Ex. 2.7).  Nominal GDP growth is a very

conservative, even overstated, ceiling for the highest sustainable long-term growth rate of a utility.

 (Gorman, IIEC Ex. 2.0-C at 20:439-449).  

Responding to Mr, Gorman’s critique of his cost of equity analyses, Dr. Hadaway had ample

opportunity to demonstrate the reasonableness of his long-term 6.6% growth rate and to explain why

its use is reasonable when the consensus of published economists forecasts is only 5%.  He provided

no such information.  As a result, it is reasonable to reject Dr. Hadaway’s DCF results, because they

do not reflect market expectations and inflate the DCF return estimate.  

Dr. Hadaway’s CAPM and Risk Premium estimates also are overstated.  Each of these

estimates incorporate stale, inflated interest rates that do not reflect the significant decline in interest

rates since his original analysis was performed. 

In an attempt to defend his use of stale data, and possibly to invoke circumstances that might

make his overstated cost of equity seem more palatable, Dr. Hadaway claimed that interest rates had

increased in the period between his direct and rebuttal testimonies.  (Gorman, IIEC Ex. 6.0-C at

3:12-17).  Using Dr. Hadaway’s own data, Mr. Gorman shows that claim to be “at best an

exaggeration, with the data showing it is an incorrect assertion.”  (Gorman, IIEC Ex. 6.0-C at 3-

4:22-34, Table 1).  In fact, over the period in question, interest rates actually declined.  (Id. at 3:25-

31). 
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 Dr. Hadaway used a projected “BBB” rated utility bond yield of 6.7%
in his analysis to arrive at a 10.75% return on equity.  In Dr.
Hadaway’s rebuttal testimony, he updated his analysis using a
projected “BBB” rated utility bond yield of 6.5%.  Hence, even Dr.
Hadaway’s own projections indicate that interest rates are expected
to be lower compared to when Dr. Hadaway filed his direct
testimony.  (Id. at 4-5:40-45).  

After Mr. Gorman pointed out the contradiction in Dr. Hadaway’s own data, in his surrebuttal

testimony Dr. Hadaway distinguished (rising) corporate bond rates from the falling Treasury rates

Mr. Gorman highlighted.  (Hadaway, ComEd Ex. 42.0 at 8:115-118).  However, Dr. Hadaway used

forecasted utility bond yields -- not current bond yields -- in his analysis, so his observation does

nothing to diminish the validity of Mr. Gorman’s criticism.  In addition, the forecasted utility bond

yield Dr. Hadaway used in his rebuttal testimony update was lower than the projected yield used in

his direct testimony -- confirming Mr. Gorman’s observation that interest rates had fallen.  The flaw

in ComEd’s cost of equity analysis remains.  Dr. Hadaway’s analysis does not reflect current lower

interest rates.

Dr. Hadaway’s Risk Premium analysis also incorporates a flawed assumption - - that there

is an inverse relationship between interest rates and equity risk premiums.  (Hadaway, ComEd Ex.

10.0 at 35:752-763).   He makes an explicit adjustment to reflect an inverse relationship between

interest rates and equity risk premiums.  (Gorman, IIEC Ex. 6.0-C at 7:87).  In his quest for an

absolute with which to attack lower cost of equity estimates from other parties, ComEd witness Dr.

Hadaway denies the intuitive truth that academic research has confirmed.  

The clear finding in academic research on equity risk premiums is
that the relationship between interest rates and risk premiums
changes over time.  (Gorman, IIEC Ex. 6.0-C at 7:95-96).  
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Academic studies show that the relationship between interest rates and equity risk premiums

is more complicated than Dr. Hadaway would have the Commission believe. 

[T]he relationship between equity risk premiums and interest rates
changes based on the perception of the risk difference between equity
investments and fixed income investments.  This relationship is not
based on a simple inverse relationship between risk premiums and
interest rates, but rather is tied to perceived risk differentials between
the two competing investments.  (Id. at 7:97-101)

Dr. Hadaway’s absolute position appears to be the result of stripping out all nuance from the 

academic studies he references.  Mr. Gorman testified:

Most of the academic literature addressing this issue that I am
familiar with is based on market data from the 1980s and very early
1990s.  During the 1980s and very early 1990s, an inverse
relationship did exist.  However, that relationship did not exist prior
to 1980, and it has not been shown to be the case since the early
1990s.  (Id. at 7-8:110-113 (emphasis added)).   

The academic literature does not support Dr. Hadaway’s absolute conclusion.  His simplistic

analysis does not account for changes in perceived risk differentials between debt and equity.  It is

inappropriate to increase equity risk premiums, as Dr. Hadaway does in his estimation analysis, for

no other reason than a change in nominal interest rates.  (Id. at 9:152-157).  Dr. Hadaway’s

recommended return on common equity for ComEd should be rejected.

2. ComEd’s Credit Ratings Confirm the Reasonableness of IIEC’s
Recommendation 

As an adjunct to his determination of a just and reasonable cost of common equity for

ComEd, Mr. Gorman examined ComEd's access to capital, as indicated by its bond credit ratings.

He examined both ComEd's current credit rating and its prospective rating using IIEC's
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recommended cost of equity and the resulting overall cost of capital.  His investigation also looked

at other risk affecting circumstances during the period that rates set in this case will be effective.

Mr. Gorman's analysis showed that if his recommended cost of common equity is adopted by the

Commission, ComEd's financial metrics will support an investment grade bond rating.  (Gorman,

IIEC Ex. 2.0-C at 2:28).   The Commission can reasonably find that ComEd will have access to

capital markets on reasonable terms if Mr. Gorman’s recommendation is approved.

ComEd’s unsecured bond rating and S&P business profile score were downgraded in 2007

due largely to uncertainty about its recovery of power costs.   (Gorman, IIEC Ex. 2.0-C at 36:797-

803).  ComEd’s secured bond ratings were held at investment grade levels.  New legislation passed

in late 2007 effectively removed ComEd’s power cost recovery risk, and Fitch restored ComEd’s

unsecured bond rating to investment grade.  (Id. at 135-138).  Other rating agencies, taking a “wait

and see” approach, have not changed ComEd’s ratings.  (Id. at 7:155).  Implementation of the

legislation will relieve ComEd of its power cost recovery risk, removing a major drag on its credit

rating.  Thus, ComEd’s credit ratings and business profile score can reasonably be expected to

improve, bringing them in line with those of other electric utilities.  (Gorman, IIEC Ex. 6.0-C at

24:487-492).  Accordingly, Mr. Gorman assessed ComEd’s financial integrity against the

creditworthiness standards for “BBB” investment grade firms with a normal utility profile score.

(Gorman, IIEC Ex. 2.0-C at 37:810).  

Mr. Gorman examined ComEd’s credit metrics -- a principal component of credit analysts’

reviews.  These metrics quantify default risk as ratios of the firm’s funds from operations to its

interest obligations and to its total debt, and the ratio of the firm’s total debt to its total capital.  Mr.
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Gorman assessed those ratios in detail and concluded that his proposed return on equity “provides

ComEd an opportunity to achieve cash flow credit metrics that will support an investment grade

bond rating, and maintain financial integrity for a delivery service utility.”  (Gorman, IIEC Ex. 2.0-C

at 2:28-30).  ComEd witness Ms. Abbott disputes Mr. Gorman’s conclusions, contending that

ComEd is still at risk for power cost recovery and that ComEd’s credit metrics will continue to

undercut its credit standing.  (Gorman, IIEC Ex. 6.0-C at 20:416-419).  However, neither ComEd

nor IIEC could identify any specific reason to believe the legislation, eliminating ComEd’s power

cost recovery risk, would not be implemented as intended.  (See, e.g., Abbott, Apr. 30 Tr. at 965;

Gorman, IIEC Ex. 6.0-C at 24:495).  

Opinion testimony resting on such insubstantial and conclusory bases cannot support a sound

Commission decision.  For these reasons, Ms. Abbott’s alternative credit evaluation should be given

no weight.    

D. Overall Cost of Capital (Derivative)

The determination of ComEd’s overall cost of capital is a mechanical exercise, if there is

agreement on the cost of common equity, the cost of long-term debt, and the utility’s capital

structure.  IIEC has challenged only ComEd’s proposed cost of common equity.  That issue is

discussed in the immediately preceding section of this brief.  Mr. Gorman’s recommended cost of

capital incorporates ComEd’s proposed capital structure and cost of long-term debt and Mr.

Gorman’s recommended cost of common equity.  Mr. Gorman’s recommended overall cost of

capital is 8.27% (Gorman, IIEC Ex. 2.18 at 2).  

As a check on his determination of a just and reasonable cost of common equity for ComEd,
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Mr. Gorman examined ComEd’s access to capital to assure that his recommended cost of common

equity would support an investment grade bond rating.  (Gorman, IIEC Ex. 2.0-C at 2:28).  Mr.

Gorman’s analysis of ComEd’s credit metrics and of relevant circumstances during the period rates

set in this case will be in effect showed that his recommended cost of equity, when incorporated in

ComEd’s overall cost of capital, will support an investment grade bond rating.  (A more detailed

discussion of this issue is provided in section C. immediately above.)  

E. Effects of Riders SMP and SEA

ComEd has proposed two novel riders for Commission approval in this case.  The riders are

described and discussed more fully in Section VII of this brief.  There, IIEC presents the reasons for

its opposition to both riders and recommends that the Commission reject the riders.  In this section,

IIEC addresses the effect that approval of those riders would have on ComEd’s cost of equity.  

ComEd’s proposed Rider SMP would implement a new regulatory regime that allows

ComEd to collect rider surcharges that afford rate base treatment to ambiguous categories of new

plant investment before the investment is examined and added to rate base in a rate case.  Proposed

Rider SEA would permit ComEd to recover, through rider surcharges, the difference between the

estimated annual storm related expense included in its base rates and a broadly defined collection

of actual expenses purportedly related to the impact of storms.  

The essential objective of each of the proposed riders is to enable rate changes that provide

ComEd greater assurance that its rates -- augmented by rider surcharges -- will provide revenue that

fully recovers its costs of service, without the moderate risk of non-recovery and the regulatory lag

that are inherent in traditional rate regulation.  (Gorman, IIEC Ex. 2.0-C at 35:771-774; Stephens,
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IIEC Ex. 1.0 at 21:407-419).  “The regulatory model in Illinois has traditionally been, and continues

to be, one that does not insulate utilities totally from operating risk.”  (Stephens, Id at 21:407-409).

The business risk of the utility is recognized in its cost of capital determination.  (Id. at 21:406-407).

With respect to ComEd’s cost of common equity, the critical fact about the riders is that the

riders will actually provide ComEd with an opportunity to earn more than its authorized return on

equity.  (Gorman, IIEC Ex. 2.0-C at 35:775-777).  The rider surcharges are not limited by a

requirement to take account of all of ComEd’s revenues, expenses and invested capital.  (Id.).  The

effect of the riders -- if approved -- would be to reduce the riskiness of the utility.  Because the rider

surcharges would be calculated and applied outside general rate case proceedings, ComEd’s risk of

non-recovery would be shifted from the utility to its customers.  Customers would see the shifted

risk in the form of rate volatility.  (Gorman, IIEC Ex. 2.0-C at 35:780).  

It is a fundamental tenet of equity financing that the market required return on common equiy

is a function of financial risk and operating risk.  (McNally, Staff Ex. 4.0 at 8:156).  Thus, investors

require a greater return for riskier investments, and lower returns for investments of less risk.  The

Commission’s determination of ComEd’s required rate of return must recognize the change in

ComEd’s riskiness if the riders are approved.  That reduction in risk would warrant a reduction in

ComEd’s authorized return on equity.  (Gorman, IIEC Ex. 2.0-C at 35:778).  

IIEC’s cost of equity expert Mr. Gorman recommends a reduction to ComEd’s authorized

return on common equity in the range of at least 0.5% if the riders are implemented.  
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VII. NEW RIDERS

A. Overview

In addition to seeking increases in their base rates, ComEd is proposing to implement two

new riders.  The riders being proposed are the System Modernization Projects (“SMPs”) Rider

(“Rider SMP”) and the Storm Expense Adjustment Rider (“Rider SEA”).   Rider SMP provides for

a charge through which ComEd may recover the cost of certain projects approved and designated

as SMPs by the Commission. (Crumrine, ComEd Ex. 11.0-C at 16:316-318).  Rider SEA is a cost-

tracking rider designed to track operating and maintenance (“O&M”) expenses related to storm

restoration, allowing a dollar-for-dollar recovery of those expenses. (Crumrine, ComEd Ex. 11.0 at

13:234-236).  As explained in more detail below, IIEC opposes the approval and implementation

of these riders.

In general terms, as relates to utility service rates, a rider is an additional part of a utility’s

basic tariffs.  The rider has distinct pricing or other terms that provide for the recovery of customer-

specific costs the utility incurs for special circumstances such as special facilities or programs.  From

IIEC’s perspective and a general customer perspective riders, are objectionable and should not be

approved when they:  i) inappropriately shift operating risk from the utility to customers, as when

the costs of service at issue are fully capable of base rate recovery; ii) adjust rates on the basis of

only selected costs elements without considering other (possibly offsetting) costs or other factors

(such as increased revenues)  that affect the utility’s overall profitability, also known as single issue

ratemaking; iii) distort or otherwise compromise the incentives for prudent and efficient utility

operation built into the regulatory oversight and ratemaking process; or iv) create cross-subsidies
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or otherwise result in unfair cost recovery. (Stephens, IIEC Ex. 1.0 at 19-20:376-389).  Rider SMP

and Rider SEA fall into one or more of the above categories and therefore should not be approved

by the Commission.

B. Rider SMP

The Rider SMP surcharge “is a charge through which ComEd’s incremental capital spending

on certain projects approved and designated as SMPs by the Commission will be recovered.”

(Crumrine, ComEd Ex. 11.0-C at 16:316-318).  Rider SMP is designed to allow recovery of capital

investment projects pre-approved annually by the Commission. (Id. at 17: 321-322).  ComEd claims

it is asking the Commission to treat the capital costs  of the chosen projects the same as it would in

any rate case.  (Id. at 17: 322-324).  ComEd witness Mr. Crumrine states that the rider defines an

SMP as a capital investment that ComEd classifies as pertaining to the improvement of the

distribution system in order to enhance services and the performance of the distribution system.  (Id.

at 17: 324-326).  Rider SMP should be rejected by the Commission.  It suffers from the various

problems that beset riders generally, and in addition has its own unique problems.

1. General Problems with Rider SMP

Rider SMP capital projects should be included in ComEd’s annual capital budgeting

processes as they are currently and recovered through the normal ratemaking process.  In the

absence of Rider SMP “ComEd would continue to invest in these projects and ask for appropriate

rate base treatment in its next general tariff rate proceeding.” (Williams, ComEd Ex. 4.0 2nd-C at

30:593-595).  ComEd is attempting to shift operating risk to its customers, operating risk that is

traditionally borne by the utility and adequately addressed through a traditional ratemaking



10  “The rule against single-issue ratemaking recognizes that the revenue formula is
designed to determine the revenue requirement based on the aggregate costs and demand of the
utility.  Therefore, it would be improper to consider changes to components of the revenue
requirement in isolation.  Oftentimes a change in one item of the revenue formula is offset by a
corresponding change in another component of the formula.”  BPI II at 244.
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proceeding.    

Rider SMP adjusts rates on the basis of only selected cost elements without taking into

consideration other costs or factors that would affect the utility’s overall profitability.  SMP provides

additional revenue to ComEd without the traditional Commission review to determine the prudence

of the cost and revenue elements. (Stephens, IIEC Ex. 1.0-C at 31:647-650) The ratemaking

approach represented by Rider SMP bears a striking resemblance to past instances of  “single-issue

ratemaking”10 and thus should be avoided.  

According to the utility, the types of projects ComEd has proposed for Rider SMP will likely

decrease its operating costs, but ComEd fails to reflect those savings in its recovery mechanism.

And, ComEd fails to acknowledge that these savings along with other factors that serve to reduce

the revenue requirement, e.g. depreciation reserve, may negate the need for a separate rider

altogether.  (Stephens, IIEC Ex. 1.0-C at 28: 572-574). 

Rider SMP also may distort or otherwise compromise the incentives for prudent and efficient

utility operation built into the regulatory oversight and ratemaking process.  Rider SMP may create

an incentive for ComEd to maximize expenditures in certain investment or operating items to the

extent such functions are allowed Rider SMP treatment, with its associated reduction in regulatory

oversight.  (Stephens, IIEC Ex. 1.0-C at 32:659-665).   Regulatory lag will no longer provide an
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incentive to control utility costs in order to be more profitable to its shareholders and diminish the

need for future rate cases. (Stephens IIEC 5.0 at 24, noting Principles of Public Utilities Rates,

Bonbright, James C., et al, Second Edition at 198).  The more immediate dollar-for-dollar recovery

of costs neutralizes the beneficial impact of regulatory lag.  In A. Finkl & Sons Co. v. Illinois

Commerce Comm’n, (1993), 250 Ill. 3d 317,  620 N.E. 2d 1141, 189 Ill. Dec. 834, the Court

recognized that “riders are useful in alleviating the burden imposed upon a utility in meeting

unexpected, volatile or fluctuating expenses.” (Id. 250 Ill. App. 3d 317, 327). The long-term,

planned system improvements ComEd describes (See Donnelly, ComEd Ex.  15.0 at 14: 283-291)

are the most expected, least unpredictable and most controllable of utility costs.  They should

receive comprehensive review and approval, not truncated examination and pre-approval under a

rider. 

In addition, Rider SMP will potentially create cross-subsidies.  ComEd witness Mr. Crumrine

indicates that ComEd’s proposed Rider SMP has been changed such that charges would be set as

a percentage of other applicable charges, rather than on an equal cents per KWH basis, applicable

to all customer classes (Crumrine, ComEd Ex. 30.0 at 11-12: 260-266).  While this is an

improvement in the previous version of the faulty rider, it will not fully eliminate the potential for

cross-subsidies under Rider SMP. (Stephens, IIEC Ex. 5.0 at 26-27: 529-533). For example, many

large industrial customers already have relatively advanced metering installations, (a possible SMP)

whether provided by ComEd, their own investments, or through a retail electric supplier.  (Stephens,

IIEC Ex. 1.0-C at 32:673-675).  In a traditional comprehensive rate case with appropriate cost

studies, facilities deployed to enhance the reliability of the delivery system would likely be allocated
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- - on the same basis as the underlying assets that are made more reliable - - to the beneficiary of the

particular improvement. (Id. at 32-33:677-680). Rider SMP does not incorporate any allocation

method that would allocate costs to those who receive the direct benefit of the Rider SMP

investment.  Therefore, unavoidably, there will be cost subsidies in favor of those customers that do

directly benefit.

As a result, and for the reasons stated above, Rider SMP should be rejected by the

Commission.

2. Problems Unique to Rider SMP

Not only does Rider SMP suffer from the problems that plague riders generally, Rider SMP

has its own unique problems.

Through Rider SMP ComEd seeks to focus initially on Smart Grid technologies.  “A Smart

Grid generally refers to a quantum increase in the ‘use of digital information and controls technology

to improve reliability, security, and efficiency of the electric grid’.” (Donnelly, ComEd Ex. 15.0 at

6: 121-123).  However these capabilities are not needed to meet ComEd’s service obligations.

ComEd witness Donnelly testified that SMP projects are not necessary to provide delivery services

in a safe, adequate, and reliable manner and that continuing to provide service with its current

facilities and technology is reasonable.  (Id. at 26: 549-552).  In addition, ComEd states it would

continue to invest in Smart Grid type projects, on the same basis it now uses for initiating

construction projects, asking for rate base treatment in its next general rate proceeding. (Williams,

ComEd Ex. 4.0-2nd-C at 30:593-595).  

As stated earlier, ComEd witness Crumrine defines an SMP as a capital investment that
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ComEd classifies as pertaining to the improvement of the distribution system in order to enhance

services and the performance of the distribution system. (Crumrine 11.0 at 17: 324-326).  Rider SMP

appears to be so broadly defined that almost any project plausibly characterized as improving

ComEd system or operating efficiency could be eligible for SMP consideration. Like Smart Grid

projects, these projects may far exceed ComEd’s obligation to provide safe, adequate and reliable

service as traditionally defined. (Stephens, IIEC Ex. 1.0-C at 27: 558-559).  

Rider SMP projects also could allow ComEd to provide new services on a competitive basis.

While it is not clear exactly what functionalities ultimately will be available through the “Smart

Grid” and advanced technologies that ComEd outlines in its testimony, it is conceivable that this

type of system will allow ComEd to provide services that extend well beyond those associated with

electric delivery service.  Rider SMP projects may provide business opportunities for ComEd, or an

unregulated affiliate, to provide value added services related to data management, energy facilities

management, or even voice or data communications while these opportunities and services are being

underwritten through regulated rates.  (Stephens, IIEC Ex. 1.0-C at 34:575-582). 

Many of the potential SMP projects described by ComEd may have nothing to do with

delivery service. In addition to those described above, SMP projects that have been labeled

“technologies that facilitate demand response” do not fall within the scope of delivery services as

defined in the Public Utilities Act.

“Delivery Services” means those services provided by the electric
utility that are necessary in order for the transmission and distribution
systems to function so that retail customers located in the electric
utility’s service area can receive electric power and energy from
suppliers other than the electric utility, and shall include, without
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limitation, standard metering and billing services.  
(220 ILCS 5/16-102). (emphasis added).

The technologies described by ComEd witness Donnelly and ComEd witness Clair for Rider SMP

coverage are vague.  (See, Donnelly ComEd 2nd Corr. Ex. 15.0: 16-17; Ex. 15.2: 12-13; Clair 2nd

Corr. ComEd Ex. 16.0: 6-7).  However, some of those  technologies have much more to do with

generation of power, the reliability of the generation system, and the cost of generated power, than

they have to do with delivery service. (Stephens, IIEC Ex. 4.0 at 4:61-63).  While demand response

is important, ComEd does not need demand response for its distribution system to function.

Therefore, some of the new  technologies discussed by ComEd, demand response as a particular

example, are not related to delivery service currently defined. (See, Clair, Apr. 28 Tr. 230-231)

For all the reasons stated above, the Commission should reject ComEd’s Rider SMP

proposal.

C. Rider SEA

Rider SEA is a cost-tracking rider designed to track operating and maintenance (“O&M”)

expenses related to storm restoration, assuring dollar-for-dollar recovery of those expenses.

(Crumrine, ComEd Ex. 11.0 at 13:234-236).   Under its proposal, ComEd would build a certain

amount of storm expense into base rates, approximately $27 million annually. (Id. at 13-14:248-

252).  The rider would serve to collect additional (or less) revenue to reflect  ComEd’s actual

expense in a given year.  The rider includes an automatic reconciliation factor, which will true-up

the amounts to be refunded or recovered, should storm repair costs be greater or less than the $27

million in a given year. (Id. at 14: 256-260).  Storms and their related expenses are nothing new to
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utilities.  ComEd has operated for decades without a separate storm expense adjustment, relying on

traditional ratemaking of those expenses. (Stephens, IIEC Ex. 1.0-C at 36:754-757).  ComEd has not

provided a compelling reason to warrant this special rider treatment and therefore it should be

rejected. 

Rider SEA shifts significant risk from the utility to the utility’s customers.  Historically,

ComEd has borne the risk of varying storm expenses and has been compensated under base rate

treatment for such expenses.  Through continued diligence in maintaining its distribution system

ComEd will likely lessen its storm expenses.  In that manner, the expense can, to an extent, be

controlled by ComEd. (Stephens, IIEC Ex. 1.0-C at 36:760-764).

Like Rider SMP, Rider SEA has the potential to violate the rule against single issue

ratemaking.  Each of the expense adjustments that occur in the future can  be made without regard

to other changes that may lower ComEd’s overall revenue requirement.   ComEd witness Crumrine

states: “ . . . ComEd is not seeking a rider to true-up all of its distribution costs.  Rather, ComEd is

seeking a tracking rider to true-up only a highly volatile area of expense . . .” (Crumrine, ComEd

Ex. 30.0 at 35:793-794).  It is improper to consider changes to components of the revenue

requirement in isolation. Often a change in one item of the revenue formula is offset by a

corresponding change in another component of the formula. A. Finkl & Sons Co. v. Illinois

Commerce Comm’n, (1993) 250 Ill. 3d 317, 325, 620 N.E.2d 1141, 1993 Ill. App. LEXIS 833.

In addition to single-issue ratemaking, Rider SEA distorts incentives for prudent and efficient

utility operation.  Knowing that the rider would assure it will accrue a dollar for dollar recovery of

any storm related repair expenses, ComEd would have the incentive to reduce its present
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expenditures on preventive measures covered by base rates, in favor of Rider SEA recovery of later

spending  for storm damage repair.  (Stephens, IIEC Ex. 1.0-C at 37:770-775).

Rider SEA also has the potential to introduce cross subsidies and therefore, it should be

rejected.  In his rebuttal testimony, ComEd witness Crumrine welcomed constructive suggestions

for a more cost-based allocation of the Rider SEA surcharge/credit. (Crumrine, ComEd Ex. 30.0 at

37:826-828).  IIEC’s Mr. Stephens offered a significant improvement.  Depending on the cost of

service study approved in this case, it should be a relatively straightforward matter to determine, for

each customer class, the relative share of the normalized base rate expense. (Stephens, IIEC Ex. 5.0

at 30:617-620).  The Rider SEA revenue deemed collectible from each class, should be collected on

a demand basis for those classes for which the distribution facilities charge (“DFC”) is collected on

a demand basis and on an energy basis for the residential class and smallest non-residential

customers, without demand meters, since base rates are charged in that way. (Id. at 30-31: 622-626).

IIEC recommends rejection of Rider SEA.  However, if the Commission approves the Rider,

the cost allocation approach discussed above should be adopted as well.

VIII. COST OF SERVICE AND ALLOCATION ISSUES

A. Overview

IIEC has challenged the validity of ComEd’s COSS in this proceeding.  Problems with

ComEd’s study are evident from ComEd’s proposed rates for large customers.  These rates are

illogical on their face.  They represent high rate increases over current rates which were deemed just

and reasonable by the Commission barely two years ago.  In addition, ComEd’s rates are

dramatically higher than those approved for large customers of other Illinois utilities without any
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readily apparent cost justification.  (Stephens, IIEC Ex. 1.0 at 3:40-45).  ComEd’s proposed rates

also fail to reflect long standing rate relationships, class customer demands, and service voltage

levels.  (Id.).   These discrepancies and irrational study results led IIEC to review ComEd’s COSS

in detail.  That review found numerous errors and flaws in ComEd’s COSS that make use of

ComEd’s study for setting rates in this case inappropriate.  

If the Commission approves the use of a COSS for revenue allocation and rate design

purposes in this case, it should only approve the modified version of ComEd’s study offered by

IIEC.  The Commission should accept all the corrections offered by IIEC and direct ComEd to

modify its future studies to correct the errors and flaws identified by IIEC.  Furthermore, if the

Commission determines that it is appropriate to use any COSS in this record for rate design and

revenue allocation purposes, it should use the rate mitigation plan proposed by IIEC, so that no

customer class would receive an increase in its DFC greater than the system average increase.

Absent those corrections and modifications, the Commission cannot accurately determine,

using ComEd’s COSS, the level of costs imposed by each customer class.  Thus, the Commission

cannot determine the extent of any cross subsidies.  Without a sound basis for differential increases

to various customer classes, the Commission should approve an across-the-board increase so that

each customer class receives an increase in proportion to the overall increase in ComEd’s revenue

requirement. 

B. Uncontested Issues
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C. Embedded Cost of Service Study Issues

1. Appropriate Study

Cost of service is a basic and fundamental concept in the ratemaking process.  In all COSSs

there are certain fundamental principles that should be recognized and implemented.  The most

important of these is the cost-causation principle.  (Stowe, IIEC Ex. 3.0-C at 4:49-52).  The initial

step in a COSS is to distinguish costs according to major functions (i.e., transmission, distribution

and customer).  (Id. at 4:53-54).  To segregate costs more precisely, cost analysts create sub-

functions, such as primary and secondary voltage distribution lines, services, and line transformer

costs, etc. (Id. at 4:54-57).  The refined process allows the analyst to aggregate costs associated with

specific functions and assign them more precisely to the customer classes that benefit from those

costs.  (Id. at 4:57-59).  

For example, a cost analyst may wish to recognize the fact that there are customers on the

system who own or rent the transformers serving their facilities and who have agreed to have their

usage metered on the primary, or higher voltage, side of the transformer. These customers are known

as Primary customers.  They benefit from the utility’s primary distribution system, sub-transmission

and transmission systems, customer service functions, etc., but do not use or receive any benefit

from the secondary distribution system, i.e., the part of the system operated at lower voltages.  By

defining separate primary and secondary distribution functions, a properly done cost study

minimizes the possibility that the primary customers could be allocated secondary system costs. (Id.

at 5:60-69).

The next step in a properly performed cost study is to classify the functionalized costs based
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on cost-causation principles. Functionalized costs are classified on the basis of whether they vary

with the quantity of energy consumed, the peak electrical demand, the number of customers served

or some combination of these three classifications.  (Id. at 5:70-73).  

The third step in the COSS is to assign or allocate functionalized and classified costs to each

class of customers, using factors that are consistent with the causes identified in the second or

classification step of the study.  This third step often relies on additional or supplemental studies and

analyses of class loads, line losses, average meter costs, number of customers, and other information,

which is used to calculate the allocation ratios or factors for the COSS.  (Id. at 5:79-83).

In general, an appropriate study should seek to distinguish costs as much as possible. 

Distinguishing costs and cost causing factors within a COSS provides many benefits.  First, it will

reveal, with greater accuracy, the costs caused by each class, which will enable the Commission to

identify and minimize subsidies or errors that may be masked by improper assumptions.  Second,

it will create a more robust COSS, by allowing the analyst to fully analyze costs under multiple

scenarios.  Third, it provides reasonable and accurate data as the basis of fair and equitable rates.

Fourth, it provides the Commission with relevant and proper information on which to base its rate

setting decisions.  And, fifth, it will move the ratemaking process forward by continually improving

the data and the reliability of the COSS results.  

ComEd’s COSS does not properly distinguish its cost of service.  Consequently, it fails to

provide these benefits.  It produces rates and results that are not reasonable or logical.  ComEd’s

COSS is not appropriate for use in revenue allocation and rate design in this case.  Unless ComEd’s

study is modified as proposed by IIEC, there is no valid COSS in this case.  



11  IIEC acknowledges that the Railroad Class may contain customer sites both above and
below 1 MW in demand.  Also, IIEC will refer to the class in terms of MW instead of kW; 1
MW equals 1,000 kW and 10 MW equals 10,000 kW.
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a.   ComEd’s COSS produces rates that are illogical.

ComEd has four non-railroad customer classes for customers with demands greater than 1

megawatt.11  Those classes are the Very Large Load Class (1 MW to and including 10 MW), the

Extra Large Load Class (over 10 MW), the High Voltage-below 10 MW Class; and the High

Voltage-over 10 MW Class.  (Stephens, IIEC Ex. 1.0-C at 3-4:68-83).  ComEd originally proposed

a system average increase of 21% in its overall revenue requirement.  Under ComEd’s rate design

in its direct case, three of the large customer classes would have received delivery service rate

increases ranging from 121% to 225%.  (Id. at 4, Table 1).  One class would have received an

increase of more than ten times the system average increase and two classes with demands of more

than 10 MW would have received increases that exceed the dramatic increases proposed by ComEd

for these customers in the last ComEd delivery service case and which were rejected by the

Commission . (Id. at 5:85-91).  In its rebuttal case, ComEd partially corrected its Rebuttal COSS.

ComEd’s Rebuttal COSS and rate design produces increases for the Extra Large Load Class, the

High Voltage - below 10 MW Class, the High Voltage - over 10 MW Class of 142%, 124%, and

94% respectively, absent any mitigation.  (Stephens, IIEC Ex. 5.0 at 12:217-221).

Not only are the increases excessive, the rates themselves are illogical. Without explanation,

ComEd’s proposed rate structure reverses rate relationships that have existed in ComEd’s rates in



12  ComEd corrected this particular anomaly in its rebuttal testimony, but did not correct
the others.  (See, Stephens, IIEC Ex. 5.0 at 13:222-236).
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every ComEd delivery service tariff approved to date. (Id. at 5:100-102).12 For example, ComEd’s

original rates contained a higher DFC  for standard voltage customers with demands greater than

10 MW than they do for customers with demands below 10 MW ($6.01/kW v. $5.76/kW).  This

represents a reversal of a rate relationship that has existed since ComEd first initiated delivery

service, and which ComEd has maintained reflected its cost of service.  (Stephens, IIEC Ex. 1.0-C

at 5:92-97 and 5:101). 

Furthermore, ComEd originally proposed a higher DFC for high voltage customers below

10 MW  than it did for standard voltage customers between 1 MW and 10 MW.  ($7.21/kW v.

$5.76/kW).  (Id. at 5:98-100).  Customers served at high voltage use less of the distribution system

than customers served at standard voltage.  Yet, ComEd’s originally proposed DCF, contrary to

logic, was higher for high voltage customers and lower for standard voltage customers.  (Id. at

5:102-106). 

Indeed, ComEd argued in its very first delivery service case in Docket 99-0117, that its

proposed rate classes were based on size and had a high correlation between the voltage levels at

which customers were served and that, in some cases, they correlated perfectly with those voltage

levels. (Order, August 26, 1999, ICC Dkt. No. 99-0117 at 50).  The  Commission accepted this

argument and in addition, determined that ComEd’s rates properly assigned costs in accordance with

the principles of cost causation and were just and reasonable. (Id. at 51).   In the delivery service

case in Docket 01-0423, ComEd argued that it was more costly to serve customers below 69 kV than
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it was to serve customers at or above 69 kV, demonstrating that even in ComEd’s opinion, higher

voltage customers are less costly to serve.  (See, Order, Commonwealth Edison, ICC Dkt. 01-0423,

Order, March 28, 2003 at 152). 

 ComEd’s claim that the Commission expressly created specific interclass subsidies in the

last case is incorrect.  (See, Crumrine, ComEd Ex. 11.0 at 6:128-129).  The anomalies in ComEd’s

rate structure are not a function of specific subsidies created by the Commission. ComEd’s claim

is refuted by the language of the Commission’s order in ComEd’s last delivery service rate case,

Docket 05-0597.  There the Commission stated it was “. . . persuaded that the cost of serving very

large customers is potentially lower than serving significantly smaller customers.”  (Commonwealth

Edison, ICC Dkt. 05-0597, Order, July 26, 2006 at 196).  Therefore, the Commission adopted IIEC’s

proposal for establishing rates for over 10 MW customers in that case.  Obviously, the Commission

did not expressly create subsidies for larger customers, and the discrepancies and anomalies in

ComEd’s proposed rates in this case are not explained by subsidies allegedly created by the

Commission.

b. COSS Produces Rates For Large Customers Well in Excess of
Those of Other Illinois Utilities 

The validity of ComEd’s COSS and its claims of subsidies for large customers are also called

into question by a comparison of ComEd’s rates for its over 10 MW customers to those of other

Illinois utilities providing delivery service to customers of a similar size.  For example, the current

average delivery service charges, per kW of billing demand, for a 20 MW customer served at

standard voltage on the AmerenIP, AmerenCILCO and AmerenCIPS systems are $1.01, $0.69, and



13  Because very few Ameren customers take service at 12 kV, standard voltage in this
analysis is 34.5 kV, the only common standard voltage applicable to customers of this size in
each of the utilities referenced. (See, Stephens, Apr. 29 Tr 627, 632, 641-642.).
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$0.85 respectively.13  ComEd’s current average delivery service charges for over 20 MW customers

served at standard voltage are $2.50 per kW.  ComEd originally proposed to increase those average

delivery service charges to $6.05 per kW.  (Stephens, IIEC Ex. 1.0-C at 8-9:156-167).  

For customers served at voltages above 69 kV, the differences in average delivery service

charges between the three Ameren companies and ComEd are equally dramatic.  For AmerenIP,

AmerenCILCO and AmerenCIPS the average charges, per kW of billing demand, for delivery

service are currently $0.19, $0.17, and $0.18 respectively.  ComEd’s current average delivery

service charges for customers above 69 kV are $1.11 per kW.  ComEd proposed to raise delivery

service charges to these customers to an average of $2.43 per kW.  (Stephens, IIEC Ex. 1.0-C at 9-

10:168-176).  

The differences in these charges are not simply due to it being more expensive for ComEd

to provide delivery service than it is for the three Ameren companies.  Examination of ComEd’s

revenue requirement on a per kWh of electricity delivered basis, in comparison to the requirement

per kWh of the three Ameren companies, demonstrates that ComEd’s current unit cost of delivery

service is within the range of those three utilities.  (Stephens, IIEC Ex. 1.0-C at 10-11:177-189).

Thus, the difference in rates is not explained by any difference in overall expense of providing

delivery service between ComEd and the Ameren Companies.  The difference between ComEd’s

rates and those of other utilities indicates the ComEd COSS produces illogical results.
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c. Similarities Between ComEd’s Present COSS and Past COSSs Do
Not Support Use of ComEd’s Proposed COSS In This Case

The ComEd COSS closest in time to the proposed COSS in this case is the COSS presented

by ComEd in Docket 05-0597.  However, that COSS was not used for setting rates for large

customers.  (See, Order, July 26, 2006, ICC Dkt. 05-0597 at 196).  In Docket 01-0423, the ComEd

COSS was not used at all to allocate revenues to the various subclasses within the non-residential

customer class. Instead, the Commission approved an across-the-board rate increase proposal.

(Order, March 28, 2003, ICC Dkt. 01-0423 at 137).  Only in ComEd’s original delivery service case,

Docket 99-0117, did the Commission use the Company’s embedded COSS to allocate revenue

requirements among the non-residential delivery service classes.  (Order, August 26, 1999, ICC Dkt.

99-0117 at 58 (“1999 Order”)).   However, in that case, there were significant differences in the

COSS used to establish rates, as compared to the current ComEd COSS.  For example, the rate

classes for large non-residential customers were defined differently, with customers taking service

at high voltages being included with other classes, and receiving a credit for services at high voltage.

(See, 1999 Order at 49-50).  Given the Commission’s somewhat limited use of ComEd’s prior cost

studies, their use does not validate ComEd’s more expansive use of a similar study in this case. 

d. ComEd’s COSS is Flawed

Inspection of the Company’s COSS reveals that it contains several serious flaws that are

inconsistent with cost causation principles.  First, the Company’s COSS cannot identify or separate

primary and secondary distribution system costs and, therefore, assigns over $88 million in costs,

incurred to install, operate, and maintain equipment used to provide service at secondary voltages,



14  Issues relating to the proper identification and separation of the primary and secondary
distribution system in COSSs will be discussed in Section VIII.C.2. below.  Discussion of the
second issue relating to costs imposed by NESC standards and identification of the portion of the
distribution system that is customer-related, will be discussed in Section VII.C.3. below.
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to customers taking service at primary voltages.  Second, because the Company’s COSS does not

recognize the costs imposed by safety and reliability standards, such as the NESC, which are

customer-related, the Company’s study improperly assigns additional millions of dollars of

customer-related plant and O&M costs to its rate classes on the basis of demand.  Third, because the

Company’s COSS improperly allocates costs to customers taking services at voltages above 69 kV,

it assigns costs incurred to install, operate, and maintain equipment, operating below 69 kV to

customers taking service at or above 69 kV.14  

With regard to the third point, the Company directly assigned over $9 million in plant and

O&M costs associated with the high voltage electrical service stations to the high voltage classes.

ComEd’s COSS also allocated $1.2 million of high voltage distribution substation costs and slightly

over $1 million of high voltage distribution line costs to the high voltage classes. But, ComEd’s

COSS also allocated low voltage substation costs and low voltage distribution line costs to the high

voltage class.  (Stowe, IIEC Ex. 7.0 at 31:610-622).  

The ComEd study models and allocates costs to high voltage customers served via a

distribution system composed of high and low voltage substations and lines.  The high voltage costs

are directly assigned to the high voltage classes.  In addition, low voltage distribution costs are

allocated to the high voltage classes.  Because ComEd does not distinguish primary and secondary

distribution costs in its study, a portion of the low voltage distribution line costs incurred to serve
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secondary customers operating at voltages of less than 4 kV are unavoidably allocated to the high

voltage classes which do not make use of them.  (Id. at 32:623-631).  

ComEd recognized this problem in its rebuttal testimony.  (Heintz, ComEd Ex. 33.0-C at

6:118-122).  ComEd claimed that it revised downward the 69 kV allocator to the high voltage class

to reduce distribution costs assigned to that class. (Id. at 6:122-125). However, ComEd never

explained, discussed or supported its adjustment with any supporting evidence.  Therefore, the

parties and the Commission cannot verify that ComEd’s adjustment fully and correctly remedied the

flaw in its study. 

e. ComEd’s COSS Should Be Rejected

ComEd’s study has produced rates which are illogical.  It contains several flaws.  It should

not be used in setting rates and allocating revenue responsibility in this case.  If the Commission

wishes to use a cost of service study in this case, it should use IIEC’s modified study, which

appropriately incorporates a primary and secondary split and gives recognition to the customer

related portion of the distribution system cost attributable to meeting safety and reliability standards.

In addition, adoption of any COSS in this proceeding should be  subject to the mitigation plan

proposed by IIEC witness Stephens.  If the Commission determines there is no valid cost of service

study for use in setting rates and allocating revenues in this case, then the Commission should adopt

an across-the-board revenue allocation.



15  Secondary customers are customers served by 3.7 kV and below. (Stowe, IIEC Ex.
3.0-C at 14:235).
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2. Primary/Secondary Split

a. ComEd’s COSS Does Not Recognize a Primary/Secondary Split
of Its Distribution Costs 

The ComEd COSS identifies and distinguishes the costs of service at only two voltage levels.

The first level is at and above 69 kV or “High Voltage.”  The second level is below 69 kV or

“Distribution.”  (Stowe, IIEC Ex. 3.0-C at 12:203-205).  This single cost distinction fails to give

recognition to either the cost of service impact of the voltage level at which service is taken or the

fact that ComEd has Primary customers in the Distribution group.15  (Id. at 12:205-207).  

ComEd’s COSS allocates secondary distribution system costs to customers who take service

directly from the primary system.  As a result, the study is not only unable to prevent the

subsidization of secondary distribution costs by customers taking service from the primary system,

it ensures such subsidies will occur.  (Stowe, IIEC Ex. 7.0 at 4:45-49).  Approximately 0.2% of

customers take service directly from the primary system.   (See, Id. at 14:239).  Yes, these customers

represent more than 20% of ComEd’s total system peak load.  (Heintz, ComEd Ex. 13.1, Sch. 2b

Row 11).  In the current proceeding, ComEd has projected its total cost of service at slightly over

$2 billion.  (Stowe, IIEC Ex. 7.0 at 14:261-262).  Over $920 million of this amount is associated

with distribution lines.  A significant portion of the $920 million is used solely to install, operate and

maintain the secondary system; however, ComEd has not attempted to quantify that portion.  (Id.

at 14:263-265).  IIEC witness Stowe estimated that approximately $360 million of the $920 million

represents the cost of the secondary system.  (Stowe, IIEC Ex. 7.0 at 14:264-268).  Separation of the
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primary and secondary system costs would reduce the allocation of secondary distribution costs to

primary customers by nearly $89 million.  (Id. at 14:269-272).  Thus, ComEd’s failure to incorporate

a primary/secondary split in its cost of service study has a significant impact on the customers.

ComEd has admitted that it could  improve its study by performing a primary/secondary split

of its distribution system.  (See, Heintz, ComEd Ex. 33.0-C at 3:60-62; Heintz, ComEd Ex. 46.0 at

5:101-102).  ComEd witness Heintz also agreed a COSS that does not distinguish between primary

and secondary costs, will inevitably produce rates that impose secondary costs on primary

customers. (Heintz, May 5, Tr. 2023).  

However, in spite of these admitted facts, ComEd initially took the position that it did not

have the information to further identify the voltages of its distribution lines.  (Stowe, IIEC Ex. 3.0-C

at 12:208-213).  But, as IIEC witness Stowe noted, ComEd’s operations require a thorough

knowledge of the voltages at which all of ComEd’s electrical lines and electrical equipment operate.

(Stowe, IIEC Ex. 3.0-C at 12:216-219).  Obviously ComEd should have sufficient information to

perform a primary/secondary split.

Next, ComEd claimed that it did not record its gross plant and accumulated depreciation on

its books in a way that would facilitate the primary/secondary split.  (Heintz, ComEd Ex. 33.0 at

3:62-64).  The books ComEd referred to are its books of account.  (Stowe, IIEC Ex. 7.0 at 5:66-70).

These books are mandated by the Federal Energy Regulatory Commission (“FERC”) in its Code of

Federal Regulations.  These regulations require each utility to keep its books of account and all other

books and records so as to be able to readily furnish full information as to any item included in any

account.  (Stowe, IIEC Ex. 7.0 at 5:71-81).  The Federal Regulations also require utilities to
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maintain records supporting the entries for overhead construction costs to show “. . . the nature and

amount of each overhead expenditure charged to each construction work order and to each electric

plant account, . . .”  (See, Stowe, IIEC Ex. 7.0 at 6:83-88 quoting FERC 18 CFR, Ch. 1, Pt. 101

“Electric Plant Instructions”, Subpart 4.c, P. 350 of the April 1, 2006 Edition.)  Utilities do not

always  record gross plant and accumulated depreciation on their books in a way that makes the

primary/secondary distinction obvious.  However, FERC’s requirement that the utilities record the

“nature and amount” of each expenditure and link them to a construction work order mandates the

data be kept in a manner that allows utilities to identify costs associated with the primary and

secondary distribution system components.  (Stowe, IIEC Ex. 7.0 at 6:91-98).  

IIEC witness Mr. Stowe testified that based on his experience as an employee of a public

utility, he knew that ample data generally exists in the utility’s continuous property records (“CPR”)

to allow identification and separation of primary or secondary component costs. He also testified

that ComEd’s reluctance to separate such costs is the exception rather than the rule, noting

specifically that the Ameren utilities in Illinois separate primary and secondary costs, as do the

majority of investor-owned utilities in Missouri.  He further noted that identification of primary and

secondary plant is a common practice of many, if not most, utilities across the nation.  (Stowe, IIEC

Ex. 7.0 at 6-7:102-108).  Indeed, ComEd itself was able to separately identify primary and secondary

distribution costs in its 1999 rate case.  (Id. at 7:108-112; Stowe, IIEC Ex. 7.1).

ComEd also argued that determining a primary and secondary split would be a tremendous

undertaking.  (Heintz, May 5, Tr. 2015).  However, IIEC witness Stowe testified that during his

employment with Aquila, he was responsible for performing engineering studies to identify the



16  If the standard for adoption of new or different ratemaking policies in the ComEd
service area is whether they are controversial, then the Commission should reject ComEd’s
proposed Rider SMP and Rider SEA out of hand.  They are certainly among the most
controversial issues in this case.
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primary and secondary portions of the utility’s distribution system.  He was able to complete

primary and secondary studies for all four Aquila companies in Missouri, Kansas and Colorado

within six months, using Aquila’s CPR. (Stowe, IIEC Ex. 7.0 at 9:153-159).  Indeed, Mr. Stowe was

solely responsible for these studies and generally worked alone, though it was sometimes necessary

to visit with other employees of the company such as field engineers or members of the Company’s

IT or purchasing departments. (Id. at 9:163-167). 

ComEd also implied that performing a secondary/primary split would simply complicate

future rate cases by opening up new areas of controversy. (Heintz, ComEd Ex. 46.0 at 4:84-87).

However, Mr. Stowe noted that of the four primary/secondary split studies he personally had

performed, three were reviewed extensively by various parties, including other public service

commissions during separate cases. He also indicated that none of his studies had been rejected

because the methods he used were deemed improper or the data used was considered insufficient.

None of the primary and secondary studies  personally performed have been rejected by any

Commission and no party in those cases challenged either the methods or the data used to determine

the primary and secondary percentages.  (See, Stowe, IIEC Ex. 7.0 at 10:168-186).  In addition, even

if ComEd’s argument that new areas of controversy may be opened proves to be true, that is not a

valid basis for rejecting a primary/secondary split in ComEd’s COSS now or in a future case.16 

For the reasons stated above, ComEd’s COSS is deficient and fatally flawed.  It fails to
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properly recognize a primary/secondary split in order to accurately reflect cost causation on the

ComEd system.  The COSS, as a result of the failure to include a primary/secondary split, creates

and perpetuates subsidization of secondary costs by primary customers who receive no benefit from

the secondary system.  Contrary to ComEd’s arguments, an appropriate analysis or study can be

done using information that is already available to ComEd and with a reasonable investment of man-

hours.  The ComEd study should be modified as recommended by IIEC witness Stowe to incorporate

a primary/secondary split.  In the alternative, ComEd should be directed to incorporate a

primary/secondary split in its next delivery service rate case.

b. IIEC’s Modification of the ComEd COSS to Incorporate a
Primary/Secondary Split 

IIEC witness Stowe modified the ComEd COSS to incorporate a primary/secondary split.

His changes allow the COSS to separately identify and allocate primary and secondary distribution

costs.  This is accomplished using the primary and secondary percentages he determined for the

major distribution facilities’ accounts – FERC Account 364 (Poles, Towers and Fixtures); Account

365 (overhead conductors and devices); Account 366 (underground conduit); and Account 367

(underground conductors and devices) - - in modified formulae to calculate the sub-functionalized

(primary or secondary) costs for each FERC account.  (Stowe, IIEC Ex. 3.0-C at 22-23:375-382).

Where costs could not be readily associated with a specific FERC account or could not be

separated using the FERC account percentages. (Id. at 23:383-384).  Mr. Stowe separated the subject

costs into primary and secondary components using the ratio of the primary to secondary costs

identified in the FERC accounts. (Id. at 23:384-388).  Mr. Stowe used data obtained in discovery
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to determine the primary and secondary percentages he specified in the modified study. This

discovery data illustrated the percentage of primary and secondary wire purchased by ComEd in the

last five years for overhead and underground wire.  Based on the percentage data obtained from the

Company in discovery, Mr. Stowe found that 25% of all overhead conductor, and 50% of all

underground cable purchased in the last 5 years was specifically designated as “secondary” and

intended for use on the secondary portion of the distribution system.  In accordance with this, he

identified 75% of the cost reflected in FERC Accounts 364 and 365 as primary and 25% as

secondary. For Accounts 366 an 367, he specified 50% primary and 50% secondary.  (Stowe, IIEC

Ex. 3.0-C at 24:399-406).  His modification of the ComEd COSS reduces or eliminates the problem

of unfairly allocating secondary costs to primary customers and the resulting subsidies.  (Stowe,

IIEC Ex. 3.0-C at 24:407-409).  

Adoption of Mr. Stowe’s modifications to ComEd’s cost study to separate primary and

secondary costs reduces by nearly $89 million the secondary costs misallocated to primary

customers, who bear no responsibility for their incurrence. (Stowe, IIEC Ex. 7.0-C at 14:274-276).

While this modification will have a de minimus impact on the total revenue requirement of ComEd,

it will significantly affect the revenues recovered from the individual customer classes, by

recognizing cost causation.  (Id. at 14:277-279).  

Furthermore, Mr. Stowe’s primary/secondary split will enhance the accuracy of the

Company’s COSS and allow it to better model its operations and costs.  It will allow the Company

to consider multiple scenarios and provide better results in the accuracy and fairness of the

Company’s COSS.  The primary/secondary split will also help cost analysts understand the



17  Mr. Rubin did not disagree in theory with separating primary and secondary lines for
the purpose of measuring costs in this case.  He disagreed with Mr. Stowe’s method for doing so. 
(Rubin, April 30 Tr. 912).
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interaction of ComEd’s cost and operational practices and provide decision makers with a clearer

view of the impact of their choices.  (Stowe, IIEC Ex. 7.0 at 14-15:282-288).

c. Opposition to Primary/Secondary Split

Several parties supported IIEC’s proposal to incorporate a primary/secondary split into the

ComEd COSS. (See, e.g., Swan, DOE Ex. 2.0 at 13-14:297-322; Baudino, CG Ex. 2.0 at 4:75-84).

ComEd has acknowledged that incorporation of the primary/secondary split  would improve its

study and suggested resolution of the issue was a policy decision for the Commission. (Heintz,

ComEd Ex. 46.0 at 5:106-108). However, one party has actively opposed the use of the

primary/secondary split in this case.  AG witness Mr. Rubin criticized Mr. Stowe’s method for

determining the primary/secondary split.  (Rubin, AG Ex. 6.0 at 9:204-205).17   However, his

criticism was based entirely on a lay-person’s inference that primary cable, which carries a much

higher electrical load, is more expensive than secondary cable. (See, Rubin, AG Ex. 6.0 at 10:226

(“Obviously, the primary cable, which carries a much higher electrical load, is the more expensive

cable.”)).  This inference, in turn, is based on another erroneous assumption that the weight of the

primary cable is equal to the amount of metal in the cable and the amount of metal in the cable

determines its costs. (See, Rubin, AG Ex. 6.0 at 10:214-223; and Rubin, April 30, Tr. 921). 

However, review of Mr. Stowe’s Exhibit 3.2 (on which Mr. Rubin purported to rely) shows

that Mr. Rubin is simply wrong.  Under Mr. Rubin’s theory, the conductor/wire used for primary

distribution facilities should weigh more than the conductor/wire used for secondary distribution
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facilities.  Stowe’s Exhibit 3.2  clearly demonstrates ComEd purchased over 30.7 million feet (over

5,800 miles) of secondary cable, all of which contained wires of size 4/0.  Exhibit 3.2 also shows

that the Company purchased more than 31 million feet (nearly 6,000 miles)of cable that Mr. Stowe

has classified as primary.  Comparing the size of the wire in the secondary cable classification and

the size of the wire in the primary cable classification, reveals that the 4/0 wire purchased by ComEd

exclusively for use in its secondary distribution system is larger than 91% of the wire in the

underground cable for the primary system.  (See, Stowe, IIEC Ex. 3.2, comparing cable-aluminum-

600V URD 4/0 secondary cable to the 15 kV cable in the primary system, four of which are of

smaller diameter (i.e., have less metal) and which comprise  91% of the total underground cable

footage.)

Thus, under Mr. Rubin’s erroneous theory, it is the secondary cable that would be more

expensive because it contained more metal.  This clearly demonstrates the inaccuracy of Mr. Rubin’s

analysis and his criticism of Mr. Stowe’s calculation of the primary/secondary split.

3. Minimum Distribution System

While it is true that cost causation is often directly related to electrical parameters like

voltage level or peak demand, they are not the only cost causing factors that should have been

considered in the ComEd COSS.  In the development of its COSS, the Company ignored the fact

that there are delivery service costs that are directly attributable to mandated safety and reliability

requirements for electric utility distribution facilities and that these costs do not vary with customer

demand. Therefore, these costs should not be allocated on the same basis as demand-related

distribution system costs.  
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These costs represent the minimum cost incurred by ComEd to install that portion of the

distribution system costs that do not vary with customer demand. They represent a cost associated

with adding customers to the system. This minimum cost is associated with what is generally called

the minimum distribution system (“MDS”). Each time the Company extends or extended its primary

and secondary distribution system, or replaces or replaced a component on that system, it incurs or

incurred these costs.  The cost of the distribution system that ComEd must build simply to provide

service to its customers, regardless of the electrical demand of those customers, is the cost of the

MDS. The cost of the MDS is directly related to the number of customers on the Company’s system.

It is, therefore, properly classified as a customer cost and properly allocated among customer classes

in proportion to the  number of customers in each class.  (Stowe, IIEC Ex. 3.0-C at 28:450-460). 

a. Customer Electrical Demand is Not the Only Criterion that
Should Be Considered as a Cost Causation Factor on the ComEd
Delivery System

To provide service to a residential customer, a utility cannot install wires smaller than a

certain mandated minimum size; nor can a utility hang wires below a certain height.  These

requirements are entirely independent of the customer’s maximum peak demand or energy usage.

The utility is required to abide by the safety and reliability standards contained in the NESC.  Under

those standards, even if the demand of an existing customer increases or decreases, the cost of

meeting the NESC standards remains fixed.  That is, the cost of meeting the Code requirements for

a customer with a peak demand of 3 kW is exactly the same as that for a customer with a peak

demand of 100 kW.  (Stowe, IIEC Ex. 3.0-C at 31-32:518-554).  Similarly, if a customer expands

its electrical load from 3 kW to 100 kW, additional costs on the system above the MDS, if any,
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would properly be allocated based on demand.

Whenever the utility extends the primary and/or secondary system to serve additional

customers of any class, the utility must conform to the minimum safety and reliability standards.

It will, as a result, incur additional minimum system costs.  These costs associated with the MDS

vary in direct proportion to the number of customers.  (Stowe, IIEC Ex. 3.0-C at 32:554-559).  The

components of the system that only just conform to these safety and reliability standards such as the

NESC, comprise the MDS.  (Stowe, IIEC Ex. 3.0-C at 33:560-561).  

The Commission has adopted the NESC standards. (See, 83 Ill. Adm. Code 305.20(b)), and

Illinois utilities must comply with its mandates.  The Code contains the minimum facilities and

construction standards  necessary for the safety of the public and utility employees in the

installation, operation or maintenance of electric supply and communication lines or their associated

equipment.  (See, Stowe, IIEC Ex. 3.0-C at 33:573-578 quoting Section 1, Part 010 of the NESC).

ComEd’s COSS assumes that the total cost of facilities installed to meet code requirements are

demand related.  This is simply incorrect. Therefore, the Company’s study is in error because it

violates basic cost causation principles.

The Company’s allocation of these customer related costs on the basis of demand is also

inconsistent with the way the Company allocates distribution costs in its day-to-day operations.

ComEd has tariffs on file with the Commission that allow it, in particular circumstances, to

distribute the cost of distribution components on a basis other than demand.  (Stowe, IIEC Ex. 3.0-C

at 40:729-731).  When ComEd extends its distribution system to serve a customer or group of

customers, it will do so at no additional charge, provided the extension costs no more than a single-
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phased overhead system of 250 feet (per customer) or the estimated annual delivery services revenue

per customer, whichever is larger.  If the cost of the extension exceeds the larger of these two

amounts, then the Company determines the actual cost of the extension and allocates that cost

among the customers based on their respective share of the length of the line extension. (Stowe,

IIEC Ex. 3.0-C at 41:732-750).  Obviously, at a very practical level, the Company has accepted that

certain line extension costs should be distributed in a way that is reflective of the number of

customers, not demand (or energy usage).  

In this case, the Company’s COSS is not capable of allocating MDS costs to customer

classes properly.  Further, no precise analysis of ComEd’s distribution costs using the preferred

method for determining those costs is available in this case.  

Lacking the information for such precise MDS study, IIEC witness Mr. Stowe (who has

performed these studies in his prior employment with a public utility), estimated customer and

demand percentages needed for the allocation of the Company’s distribution system using

information from studies of comparable companies which Mr. Stowe either performed or reviewed.

He determined customer and demand percentages for FERC Account 364 (Poles) of 60% for

demand and 40% for customer.  For FERC Account 365 (Overhead wires) he determined a 60%

demand and 40% customer percentage factor.  For FERC Account 366 (Conduit), he determined

percentages of 25% demand and 75% customers.  Finally, for FERC Account 367 (Underground

conductor), he determined percentages of 20% demand and 80% customer.  (Stowe, IIEC Ex. 3.0-C

a 47-48:880-886).

Since the NESC standards apply equally to nearly every electric utility in the nation, Mr.
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Stowe concluded that it was reasonable to assume that the NESC standards are the same across

utility service territories.  Based upon this assumption and coupled with his experience in

performing MDS for public utilities in other jurisdictions, he estimated applicable customer and

demand percentages within the range of percentages determined by other utilities with urban

operations, suburban operations, and rural operations similar to those of ComEd.  (Stowe, IIEC Ex.

3.0-C at 48:888-899). 

Adoption of Mr. Stowe’s recommendation would improve the accuracy of the Company’s

study.  The Commission should reject the Company’s study unless modified to incorporate  the MDS

adjustment. If the Commission determines that Mr. Stowe’s specific MDS adjustment is

inappropriate for any reason, it should direct the Company to perform a precise study that

recognizes the impact of the minimum safety and reliability standards on the cost of constructing

and installing the utility’s distribution system.  The costs thus identified can help correct the wrong

assumption made in the Company’s COSS that the cost of the distribution system is exclusively

demand related.

b. The MDS Approach Should Not Be Rejected  

AG witness Mr. Rubin has argued that Mr. Stowe’s MDS proposal should be rejected

because Mr. Stowe had allegedly failed to justify the Commission’s acceptance of the MDS

approach and the Commission had rejected variations of that approach in the past.  (Rubin, AG Ex.

6.0 at 17:390-393).  To the contrary, as noted above, Mr. Stowe has clearly demonstrated for the first

time that there is a substantial portion of the ComEd distribution system designed and constructed

to meet specific safety and reliability standards, imposed by the Commission. Meeting these
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standards imposes a minimum cost on ComEd to serve its customers.  Mr. Stowe explained that

these costs, in total, vary with the number of customers on the utility’s system, not customer

demand.  (Stowe, IIEC Ex. 3.0-C at 29:490-492, 32:556-559).  

As a utility employee and witness, Mr. Stowe has conducted and presented MDS studies that

have been accepted by other utility commissions.  (See, Stowe, IIEC Ex. 7.0 at 28:563-564).   For

example, in Re: The Investigation and Suspension of Tariff Sheets Filed by Aquila, Inc., d/b/a

Aquila Networks-PWC with Advise No. 586, 2004 Colo. PUB LEXIS 965, the Colorado Public

Utilities Commission was called upon to resolve whether FERC Accounts 364 through 368.001

should be classified as customer-related and demand-related; or demand-related only.  (Id. at *30-

*1).  

In that case, Mr. Stowe appeared as a witness for the utility, Aquila. Aquila took the position

that portions of the distribution system were designed to meet the NESC standards and in many

instances, the capacity of the facilities required to meet NESC standards exceeded customer demand.

Therefore, Aquila asserted that a certain minimal investment was needed to serve the customer,

which had nothing to do with that customer’s demand. (Id. at *31).  Aquila proposed the use of a

minimum intercept method to determine the split between customer-related and demand-related

costs. (Id.).  The Colorado Office of Consumer Council (“OCC”) argued that Accounts 364 through

368.001 should be classified as demand-related only. (Id at *32).  The OCC also reasoned that the

utility installed facilities to serve load. Arguments were also made that the NARUC manual did not

endorse the use of the minimum intercept method. Based in part on Mr. Stowe’s testimony, the

Colorado Commission concluded that Accounts 364 through 368.001 should be classified as
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customer-related and demand-related for the utility.  The Colorado Commission found that some of

the utility’s distribution costs resulted from providing service to customers and that its distribution

costs were not incurred solely to meet peak demand.  (Id.).

Arguments against the MDS in the Colorado case were similar to whose in this case.

Likewise in this case, the Commission should recognize that some of ComEd’s distribution costs

result from providing service to customers and not solely to meet peak demand.

4. Average and Peak Methodology

City of Chicago witness Mr. Edward Bodmer, correctly noted that ComEd’s COSS assumed

that all of ComEd’s investment in its distribution system was exclusively demand related. However,

Mr. Bodmer suggested that the Commission adopt the average and peak (“A&P”) allocation method

for the allocation of distribution costs, noting that this approach takes into consideration both peak

demand and energy usage (average demand).  (See, Bodmer, City Ex. 1.0-C at 20:346-350 and 355-

359).  While Mr. Bodmer suggests that ComEd’s allocation of distribution costs set exclusively on

the basis of demand is based on the fiction that ComEd incurs costs only to serve peak demand, he

fails to recognize that his proposed A&P allocator is equally fictitious.  Mr. Bodmer did not

demonstrate or show how costs of the distribution system are caused by or affected by average

demand or energy usage.  

In fact, IIEC witness Stowe testified that the ability of the distribution system to deliver

electrical energy and serve average demand of customers throughout the year does not influence its

cost.  (Stowe, IIEC Ex. 7.0 at 20:411-416).  Mr. Stowe provided three examples to demonstrate that

average demand does not impact the cost of the distribution system.  In the first example, he
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assumed that the peak demand of the relevant group of customers was less than the capacity of the

secondary and primary distribution systems, if the systems were constructed solely to conform to

safety and reliability standards.  Under this scenario, the secondary and primary systems cannot be

constructed simply to meet peak demand because doing so would not conform to the NESC

standards.  In this scenario, the secondary and primary systems must be built to conform to the

NESC instead. (Stowe, IIEC Ex. 7.0 at 21:431-437).  Therefore, it is the NESC standards that cause

these costs to be incurred, not average demand.  

In the second scenario, the combined peak demand of the relevant customers was greater

than the capacity of either the secondary or the primary system and therefore, these systems would

require upgrading. Mr. Stowe noted that in upgrading its system to meet this additional demand,

utility engineers would estimate the peak demand that this portion of the utility system would

experience and design upgrades accordingly.  In this scenario, two factors combine to cause the total

cost of the upgraded system.  The first factor is the minimum safety and reliability standards

represented by the NESC and the second factor is the projected peak demand of the customers on

the system. (Stowe, IIEC Ex. 7.0 at 21-22:438-455).  Again, average demand does not impact the

cost of the system. 

 Mr. Stowe presented a third scenario in which the average demand of the relevant group of

customers was greater than the capacity of the minimum system required by the NESC, but less than

the upgraded capacity of the system.  Under this scenario, the utility incurs no additional costs.

(Stowe, IIEC Ex. 7.0 at 22:456-468). 

Therefore, Mr. Stowe concluded that it was unreasonable to conclude that average demand
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or energy influences distribution system costs. The factors influencing the cost of the system are the

need to build a minimum system to serve the customer in accordance with NESC standards and the

need to ensure that the system is constructed to meet the highest demand/peak demand requirements

of the customers.  Average demand and energy usage simply are not cost causative factors for

delivery services.  

Finally, no party has presented a modified COSS in this case reflecting the use of an A&P

allocator. Therefore, there is no evidentiary basis for accepting Mr. Bodmer’s recommendation in

this case, even if the Commission agreed with the concept.  The Commission has previously rejected

the use of the A&P method in ComEd cases.  (Order, July 26, 2006, Dkt. 05-0597 at 172).  It should

do so again in this case.

5. Customer-Specific Cost of Service Study Recommendations

D. Rate Impact Analysis

E. Interclass Allocation Issues

1. Across-the-board increase

It is IIEC’s position that rates should be set based on interclass revenue allocation and other

processes founded on a valid COSS.  (Stephens, IIEC Ex. 1.0-C at 15:285-286).  The problem in this

case is that ComEd has not presented a valid COSS.  IIEC has explained why ComEd’s study is not

valid in this case in Section VII.C. above.  Virtually every party conducting any significant review

of ComEd’s COSS in this case has identified significant shortcomings in the ComEd study. IIEC

witness Stowe identified several flaws in the study, including, but not limited to, its failure to

include a primary/secondary split and to recognize that a significant portion of the cost of its



18  Mr. Lazare did testify that he did not consider this deficiency by itself sufficient to
consider the COSS unsuitable for setting rates.  (Lazare, Staff Ex. 18.0 at 18:403-405).  Yet,
Staff did not rely on ComEd’s COSS in this case for any purpose, choosing instead to rely upon
the COSS presented by ComEd in the closing phase of its last delivery service rate case.  (See,
Lazare Staff Ex. 6.0 at 7-9:112-135). 

19  Mr. Lazare adopted the direct testimony of former Staff witness Luth (Staff Ex. 6.0),
the original Staff witness on this issue.
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distribution system is customer-related.  (See, Section VII.C.1.d. and Sections VII.C.2. and 3,

above).  

Staff recognized a flaw in ComEd’s COSS because it improperly allocated lower voltage

costs to higher voltage customers.  (Lazare, Staff Ex. 18.0 at 18:402-403; Lazare, May 2, Tr. 1598-

1600).18   In his direct testimony, Staff Ex. 6.0, Mr. Lazare questioned and cast considerable doubt

on ComEd’s study, based on his review of its unreasonable and unexpected results.  (See, Lazare,

Staff Ex. 6.0 at 4-6).19   Furthermore, Staff witness Lazare is advocating an across-the-board rate

treatment in this case, without regard to the Company’s proposed COSS.  (See, Lazare, Staff Ex.

18.0 at 18-19:412-422).  

Experts for numerous other parties identified a litany of problems and flaws in the ComEd

COSS.  City of Chicago witness Mr. Bodmer objected to ComEd’s COSS because it did not

accurately represent the actual cost ComEd incurs to serve street lighting customers.  (Bodmer, City

Ex. 2.0 at 19:495-497).  Mr. Bodmer characterized ComEd’s COSS as a “blunt instrument”.

(Bodmer, City Ex. 1.0-C at 29:509-512).  

REACT witness Mr. Bodmer suggested that ComEd’s proposed increase was not supported

by a coherent cost of service analysis.  (Bodmer, REACT Ex. 2.0 at 4:71-75). He suggested that
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ComEd’s COSS was overly simplistic and did not consider the many factors that drive the actual

cost of service experienced by ComEd to serve its customers.  (Id. at 8:153-156).  He noted that

ComEd had failed to reconcile its current rate design and revenue allocation proposals with results

from prior rate cases and had merely referred to the flawed COSS presented in this case.  (Id. at

9:187-189).  In Mr. Bodmer’s opinion, it would be inappropriate for the Commission to rely on a

COSS so seriously flawed when ComEd proposes rate increases of more than 120% for certain

customer classes.  Mr. Bodmer suggested that such increases must be based on credible evidence

and that ComEd’s COSS did not meet such a standard. (Id. at 18-19:389-393).  

DOE witness Mr. Swan testified that the Company’s COSS was fundamentally flawed and

provided results that lacked internal logic.  In his expert opinion, ComEd’s COSS could not be used

to determine class cost responsibilities or to set rates for the non-residential classes.  (Swan, DOE

Ex. 1.0 at 3:57-60).  Mr. Swan testified that something was wrong with the Company’s study and

the fact that something was wrong could not be obscured by the use of inappropriate unit cost

comparisons.  (Swan, DOE Ex. 2.0 at 8:180-184).  Nucor Steel-Kankakee, Inc., witness Mr. Goins

also noted problems with ComEd’s COSS.  (See, Goins, Nucor Ex. 1.0 at 4-5:72-102); as did

Commercial Group witness Mr. Baudino (See, Baudino, CG Ex. 2.0 at 4:79-84). 

Metra witness Mr. Bachman (a former utility executive with responsibility for cost of service

studies), also lacked confidence in the ComEd COSS. He recommended that increases to the railroad

class be limited to the lesser of (i) the overall rate increase finally approved in this case, or (ii) the

increase granted to ComEd for the residential delivery classes based in part on his belief that the

ComEd COSS lacked certain specificity. (See, Bachman, Metra/CTA Jt. Ex. 1.0 at 1:14-18; 4:10-
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14).  Finally, BOMA/City witness Ms. Zarumba supported use of a marginal cost study instead

of an embedded COSS to price tariff elements in future cases.  (Zarumba, BOMA/City Ex. 5.0 at

7:90-92).  

Thus, the ComEd COSS has been criticized by many of the major parties in this proceeding.

IIEC, on the other hand, has presented a COSS in this case that recognizes the difference between

primary and secondary distribution system components in allocating costs and recognizes that a

substantial portion of the ComEd distribution system is customer-related. Mr. Stowe’s modification

of ComEd’s COSS is a significant improvement over the original.   IIEC’s preferred approach in this

case was to have ComEd use its specific data to modify its COSS, in a manner consistent with

IIEC’s recommendations. However, ComEd failed to do that.  Therefore, IIEC’s COSS is the closest

thing to a valid study in the record in this case.  The results of Mr. Stowe’s study are shown on IIEC

Exhibit 7.2.  (Stowe, IIEC Ex. 7.2).

Absent a valid COSS, the Commission would have no basis to assume the existence of

interclass, or intraclass subsidies and, thus, would have no basis to make any revenue allocation in

this case other than an across-the-board revenue allocation. (Bodmer, REACT Ex. 6.0 at509-526;

Swan, DOE Ex. 2.0 at 3:48-51 .  See also, Stephens, IIEC Ex. 1.0-C at 16:290-309).  In the absence

of a valid COSS, accepted by the Commission, IIEC witness Stephens recommended the

Commission increase rates at the system average increase.  (Stephens, IIEC Ex. 1.0-C at 16:293-296;

Stephens, IIEC Ex. 5.0 at 7:125-127).  Even ComEd witnesses recognized that in the absence of a

valid COSS, costs should be increased on an across-the-board basis.  (Alongi/Jones, May 5, Tr.

2091-2092).  Similarly, AG witness Rubin testified:
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If the cost of service study is rejected, then all customer classes
should receive the same percentage increase.
(Rubin, AG Ex. 6.0 at 8:187-188).

Finally, DOE witness Swan stated:

With no fully reliable cost study available in this docket, the
Commission should order that the allowed jurisdictional increase be
spread among the classes on the basis of an across-the-board equal
percentage increase.
(Swan, DOE Ex. 2.0 at 3:47-51).

Therefore, if the Commission concludes that the Company’s COSS should be rejected and

refuses to adopt IIEC’s COSS, then the Commission should approve an across-the-board increase

in this case.  

5. Other Rate Moderation/Mitigation Proposals

If the Commission determines that a valid COSS has been presented in this case, and should

be used for rate design and revenue allocation purposes, then, as a rate moderation proposal, IIEC

recommends that increases to the DFC of any class be limited to not more than 25 percentage points

above  the overall revenue increase approved in this case.  (Stephens, IIEC Ex. 5.0 at 9:172-175).

Thus, if ComEd is granted an overall revenue increase of 10% in this case, no customer class would

receive an increase greater than 35% in its DFC.  IIEC’s rate moderation proposal would remain in

place for as long as necessary to get rates to cost of service, as shown by a valid COSS.  (Stephens,

IIEC Ex. 5.0 at 9-10:177-179 and Fn. 8).

If the Commission were to approve an across-the-board increase, IIEC’s rate moderation

proposal would not be necessary, since no customer class would receive an increase in its DFC

greater than 25 percentage points above the system average increase.  The IIEC approach is not
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limited to any particular customer class and provides guidance on movement to cost over time, while

providing a more moderate level of increase for particular customer classes facing significant

increases. (Id at 10:182). 

ComEd’s proposed rate moderation proposal is directed toward the Extra Large Load

Delivery Class, the High Voltage Delivery Classes and the Railroad Delivery Class.  (See, Stephens,

IIEC Ex. 5.0 at 10:187-188; Crumrine, ComEd Ex. 30.0 at 50:1117-1123).  Furthermore, the ComEd

proposal appears to require the Commission to accept ComEd’s COSS in this case and subsequent

cases.  (Crumrine, ComEd Ex. 30.0 at 50:1117). Thus, adoption of ComEd’s approach would

perpetuate the results of its flawed COSS.   Finally, ComEd’s rate moderation approach still results

in relatively large increases for some customer classes.  For example, under the ComEd approach,

the over 10 MW - Extra Large Load class would still see an increase of 71%, while the High Voltage

Classes would see increases of 47% to 62%.  (Stephens, IIEC Ex. 5.0 at 12:219-220).  ComEd’s

mitigation proposal should not be adopted over IIEC’s proposal.

Staff proposed two rate mitigation approaches in this proceeding.  The first proposal was to

reduce ComEd’s recommended increase to Extra Large Load and High Voltage (other) customers.

(Lazare, Staff Ex. 6.0 at 9:136-149).  Staff recommended averaging the DFC for Medium Load,

Large Load, Very Large Load, Extra Large Load, and High Voltage (Other) customers.  Specifically,

each of the customers in these classes would pay the same DFC of $5.85 per kW.  (Lazare, Staff Ex.

6.0 at 9:139-149).  IIEC opposes this initial Staff mitigation proposal.  The proposal would increase

the DFC for the Extra Large class by 138% and the High Voltage (Other) class would see a 164%

increase in its DFC.  (See, Lazare, Staff Ex. 6.0, Sch. 6.3; Lazare, May 2, Tr. 1602).  Staff’s initial
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proposal can hardly be considered a viable rate mitigation approach under such circumstances.

Furthermore, Staff’s original approach was based upon the Company’s flawed COSS

presented in its direct testimony.  The Company modified its COSS in rebuttal, though it remains

flawed. Therefore, with no supporting study, the Staff’s averaging proposal is no longer valid.  

In any event, Staff witness Lazare made it clear that Staff’s original rate mitigation proposal

is no longer the preferred approach for the Staff.  Mr. Lazare recommended that an across-the-board

revenue increase be adopted in this case to minimize customer bill impacts.  (Lazare, Staff Ex. 18.0

at 18-19:412-422; Lazare, May 2, Tr 1571-1572, 1575, 1602, 1608-1615).  Mr. Lazare preferred his

across-the-board approach to Staff’s original rate mitigation, because it covers all rate classes, not

just the classes specified in the Staff’s original proposal.  Staff’s across-the-board increase would

also maintain current rate structures and rate relationships.  (Lazare, May 2, Tr. 1608-1609).

 Staff’s across-the-board approach should be adopted in the absence of a finding by the

Commission of a valid COSS in this proceeding.

F. Supply vs. Delivery Services Allocation Issues

IX. Rate Design
A. Overview
B. Uncontested Issues
C. Rate Design Issues

1. Residential
2. Non-Residential

a. Space-heating customers
b. Railroad customers
c. Primary and Secondary Billing Proposal

Both IIEC and the Department of Energy (“DOE”) have made billing proposals that would

effectively isolate the standard voltage load from high voltage load for customers in the High



20  IIEC wishes to point out that neither its proposal, nor the proposal of DOE is really a
billing proposal relating to the primary and secondary distribution system. Their proposals are 
attempts to distinguish between standard voltage load and high voltage load for customers in the
High Voltage Delivery Service Class in the billing of these customers.
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Voltage Delivery Service Class.  (See, Swan, DOE Ex. 1.0 at 25:570-575; Stephens, IIEC Ex. 5.0

at 15-16:279-292).20  Distinguishing between standard voltage load and high voltage load for these

customers would result in a more equitable treatment of the customers within the High Voltage

Delivery Service Class.  It would also eliminate any reason to allocate a portion of the lower voltage

system to these high voltage customers in the COSS.  

Under ComEd’s present rate structure, customers taking service at 69 kV and above are in

the High Voltage Delivery Service Class.  Approximately one-half of these customers also have

some electrical load at their plant or business locations that receive service at voltages of below 69

kV.  (Stephens, IIEC Ex. 5.0 at 16:289-291). Under the High Voltage Delivery Service Class

structure implemented by ComEd in the delivery service rates approved by the Commission in the

Company’s last delivery service rate case, ComEd has billed high voltage delivery service customers

as if their entire load was served at high voltage.  (Commonwealth Edison, ICC Dkt. 05-0597, Order

on Rehearing, December 20, 2006 at 66). Because of this new rate class structure, ComEd allocates

a portion of the primary and secondary delivery system, i.e., below 69 kV, to the High Voltage

Delivery Service Class. IIEC has explained that this is a significant flaw in ComEd’s COSS.  (See,

Section VIII.C. above).  As a result of this flaw, all customers in the High Voltage Delivery Service

Class pay for a portion of the primary and secondary system, whether or not they have any service

below 69kV.



86

As noted above, IIEC and DOE have made billing proposals that would isolate the standard

voltage load of these customers from their high voltage load.  These proposals would allow these

customers to be properly billed in accordance with cost causation. It would eliminate any artificial

rationale for allocating any portion of a lower voltage system to these high voltage customers.

IIEC’s approach would establish a separate surcharge that would allow ComEd to collect

applicable delivery service charges for the relatively small portions of the High Voltage Delivery

Service Class loads that are not served at high voltage.  (Stephens, IIEC Ex. 5.0 at 15:280-286).  

However, IIEC’s approach would not require customer accounts to be split into two separate

rate classes, as ComEd apparently fears.  It would provide for more equitable billing of customers

in the High Voltage Delivery Service Class.  Indeed, ComEd uses a similar approach in its current

Rider ZSS-7 and does so without creating separate delivery classes.  (Stephens, IIEC Ex. 5.0 at

15:276-278, Fn. 12).  

The concept of splitting class loads and recovering charges applicable to those loads through

a separate surcharge or rider is not a new concept for ComEd.  ComEd charged High Voltage

Delivery Service customers in this manner prior to 2007.  ComEd did not create a separate high

voltage delivery service class, but rather provided a credit for service at high voltage (only) under

its Rider 11 and its Rider HVDS.  

Since these same customers are now in the High Voltage Delivery Service Class, and about

one-half of them (35) take service at or below 69 kV, the better approach in this case is to establish

a separate surcharge rider for service at standard voltage.  Under this approach, the relatively small

amount of load served at voltages below 69 kV within the High Voltage Delivery Service Class can
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be charged under the delivery service class rates that would apply to that load as if it were separate

from the load of the High Voltage Delivery Service Class.  

DOE has made a recommendation similar to IIEC’s recommendation to separate the rates

for standard voltage load and high voltage load within the High Voltage Delivery Service Class.

(See, Swan, DOE Ex. 1.0 at 25-26:565-586 and Swan, DOE Ex. 2.0 at 17-22:384-526).  While the

IIEC and DOE approaches differ slightly, both methods get to essentially the same point. That is,

both methods provide a logical separation of the standard voltage load from the high voltage load

for customers within the High Voltage Delivery Service Class.  Therefore, while IIEC continues to

support its proposal, it would not object if the DOE approach is approved by the Commission

instead.

D. Existing Riders
1. Rider ACT
2. Rider AC7
3. Rider ML
4. Rider MSPS7

E. Distribution Loss Factors
F. Recovery of Supply Related Costs
G. Competitive Retail Market Development Issues
H. Other Issues

X. REVENUES
A. Miscellaneous Revenues
B. Weather Normalized

XI. OTHER
A. Annual Reporting on Changes in Accounting Policy (Uncontested)
B. Reporting on Affiliate Interest Transactions (Uncontested)
C. Reporting of Pas-Through Transactions (Uncontested)
D. Future Depreciation Studies (Uncontested)
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XII. CONCLUSION

For the reasons stated herein, IIEC respectfully requests that the Commission adopt the IIEC

recommendations on revenue requirement issues, cost of service study issues, revenue allocation

issues, and rate design issues as described above.
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