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I. Introduction/Statement of the Case1 

A. The Commission’s previous public policy findings on mass transit 
providers should not be overturned. 

 The Illinois Commerce Commission (ICC or Commission) must affirm the commitment 

in its Final Order in Commonwealth Edison’s (ComEd or Company) last rate case recognizing 

the unique public purposes of mass transit and deny ComEd’s proposal in this Docket to increase 

the Chicago Transit Authority’s (CTA) rates by over 124 per cent when ComEd’s over-all rate 

increase request is 21 per cent. 

 With gasoline prices surging through $4 per gallon on the way to $5 a gallon and above, 

and commuters looking to mass transit as a viable alternative, this Commission should reaffirm 

its criterion for the CTA’s rates “that any changes to the provisions of service providers of mass 

transit will not unduly burden the millions of passengers who depend on public transportation.”  

                                                 
1  The outline follows the required outline numbering.  Since the CTA is not addressing all issues in the case, 

there are gaps in the outline numbering.  Failure to address an issue in this initial brief should not be 
considered a waiver of the CTA’s right to reply to an issue raised by another party in the CTA’s Reply 
Hearings Brief. 
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Commonwealth Edison Company, Proposed General Increase in Rates for Delivery Service, 

Docket No. 05-0597, Final Order dated July 26, 2006 at Page 189. 

 Barely a year after this Commission’s findings in Docket No. 05-0597, ComEd filed this 

rate case that contains rates and tariffs that overturn, without any reason given by the Company, 

the significant public policy declarations of the ICC concerning the CTA’s rates. 

 In the summer of 2006, this Commission determined that it “must consider the potential 

adverse impact of utility rate increases on entities that provide public transportation.  The 

Commission desires to encourage the efficient use of energy and conservation of scarce 

resources.”  Id.  If anything, these findings and the ICC’s determination that the effects of 

electric rates on mass transit are “important public policy issues that are in the public’s best 

interest,” ring more true in the summer of 2008. 

 As will be explained in this Initial Hearings Brief, even if there were not these overriding 

public policy considerations, the CTA should receive the lesser of the system average increase or 

the increase to the residential class because fatal flaws in ComEd’s cost of service study over-

allocate costs to the Railroad Class.  In the Final Order, the Commission should require ComEd 

to perform a specific cost identification study for the Railroad Class to be presented as part of the 

cost of service study in its next rate case.  In addition, this brief will address why the 

Commission should reject ComEd’s proposed rider for system modernization projects (Rider 

SMP), which would further inappropriately shift costs to the Railroad Class. 
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B. The CTA operates the second largest public transportation system in 
North America, providing 430 million rides annually. 

 The CTA is an Illinois municipal corporation formed pursuant to the Metropolitan Transit 

Authority Act, 70 ILCS 3605 et. seq.  Anosike Direct, CTA Ex. 1.0 at 2/32-33.  The CTA 

operates the second largest public transportation system on the North American continent.  Its 

service area encompasses 262 square miles of the City of Chicago plus 40 suburbs with a service 

population of 3.9 million persons.  Id.  Weekday system riding totals 1.48 million trips by bus 

and rail.  Total ridership per year is approximately 430 million rides.  Id. 

 To power the electric train cars, the CTA uses more than 350,000,000-kilowatt hours 

annually of “traction power.”  The CTA’s monthly coincident peak demand ranges between 85 

MW and 112 MW.  Id. at 3. 

C. ComEd’s initial proposal in this Docket would increase the CTA’s 
rates by 124.5 per cent. 

 The CTA takes delivery service for traction power under its long-standing contract with 

ComEd and under the Railroad Class2 tariff.  The class has only two members, the CTA and 

Metra, both of which provide mass transit using electric-powered train service.  Under ComEd’s 

initial proposal, the traction power charges to the CTA (which are part of the Railroad Class 

tariffs), would increase by $3.23 million per year for the demand component alone.  Anosike 

Direct, CTA Ex. 1.0 at 3/61-4/63.  Alongi/Jones Rebuttal, ComEd Ex. 32.0 calculates the 

Railroad Class increase to be 124.4 per cent.  In its rebuttal testimony, ComEd offered to 

“mitigate” the increase to a mere 62.3 per cent for this case only.  Alongi/Jones Rebuttal, ComEd 

Ex. 32.0 at 9.  The CTA rejected this “offer” since the original 124.4 per cent was inappropriate 

                                                 
2  The CTA also takes delivery service from ComEd in other rate classes for non-traction power uses.  The 

CTA did not address the rates for the other classes in its testimony. 
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and the “offer” to “mitigate” for this docket only is merely self-serving.  Anosike Rebuttal, CTA 

Ex. 3.0 at 12.  “Unilaterally offering to reduce an unjustified rate increase by 50 per cent does 

not make the improper rate increase proper.”  Id. at 12/251-252. 

D. Riders SMP and SEA inappropriately shift costs to customers who 
do not benefit from the projects. 

 In addition to the 124.5 per cent increase in traction power rates, ComEd proposed two 

new riders that would affect the CTA’s traction power delivery costs:  Rider SEA and Rider 

SMP.   

 Rider SEA is for Storm Expense Adjustments.  ComEd claims the rider is to recover and 

true-up storm-related repair expenses.  As will be discussed later, this rider should not be 

approved.   

 Rider SMP is for System Modernization Projects.  Initially, ComEd proposed specific 

projects but later withdrew the request for approval of any project in this Docket, deferring the 

decision to another docket.  In essence, ComEd wants the Commission to authorize Rider SMP 

without any rate in place or any approved project.  The CTA opposes approval of Rider SMP 

because it would pass the costs of the new projects onto the CTA without any regard as to 

whether the projects would benefit the CTA, inappropriately decoupling costs with causation, 

thereby requiring the CTA and other large power users to pay a disproportionate share of the 

costs for these projects.   

 The CTA presented two witnesses at hearing, Dennis Anosike, the Senior Vice President, 

Treasurer, Budget/Capital Finance for the CTA (Anosike Direct, CTA Ex. 1.0 and Anosike 

Rebuttal, CTA Ex. 3.0), and Glenn Zika, the Chief Engineer for the CTA (Zika Direct, CTA Ex. 
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2.0 and Zika Rebuttal, CTA Ex. 4.0).  The CTA also jointly presented James Bachman 

(Bachman Direct, Metra-CTA Joint Ex. 1.0, Bachman Supplemental, Metra-CTA Joint Ex. 2.0 

and Bachman Rebuttal, Metra-CTA Joint Ex. 3.0).  As noted above, the testimony focused on the 

Railroad Class rates, matters relating to those rates and Riders SEA and SMP.  This brief also 

will focus on those issues as well as underlying cost allocation issues. 

 
VII. New Riders 
 

B. Rider SMP 
1. ComEd’s Rider SMP proposal is flawed. 

 ComEd proposed a new Rider SMP to recover the return on investments in system 

modernization projects (SMPs) that are incurred between general rate cases.  In its original filing, 

ComEd proposed several projects for approval that would be recovered under Rider SMP.  In its 

rebuttal testimony, the Company withdrew its request for approval of the projects in this docket 

but ComEd still requests approval of Rider SMP along with a process for advanced approval of 

SMPs. 

 ComEd argues that it needs Rider SMP to undertake projects that would modernize the 

system but that it cannot cost-justify under its normal budget process.  In its initial filing, ComEd 

included several projects for approval for recovery under Rider SMP, but later modified its 

approach by stating that it was removing “the proposed SMP projects from this case, while 

continuing to consider the structure of the proposed rider in this proceeding.”  Crumrine 

Surrebuttal, ComEd Ex. 43.0 (Corrected) at 4/79-81.  In other words, ComEd wants Rider SMP 

approved now but wants to defer the decision as to what would be collected under the rider for a 

future proceeding.  Since ComEd’s proposal to have a rider but defer what projects are to be 
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included was not made until surrebuttal, no party had the opportunity to present evidence on the 

proposal. 

2. The CTA opposes Rider SMP for three reasons. 
 The CTA opposes this new rider for three reasons.  First, the Commission should not 

approve a rider when the costs to be recovered from the rider are unknown and the potential 

projects are being very broadly defined.  Second, the process that ComEd proposed in its 

surrebuttal testimony to have SMPs approved is unworkable and merely adds more costs for 

intervenors to determine whether a particular project is appropriate.  Third, the method by which 

the rider recovers costs from ratepayers does not properly track the benefits that will be provided 

to the customers receiving the improvements; instead, the costs would be borne on a billing 

percentage basis by customers who may not benefit but would be forced to pay a 

disproportionate share of the SMP costs, thereby needlessly decoupling costs with cost causation.  

a. The Commission should not approve a blank rider. 
 The Commission should not approve a rider while leaving to a later date the decision on 

what projects are collected under the rider.  This is especially true where, as here, ComEd does 

not propose to link the costs to be paid by all ratepayers with the benefits to be gained from the 

projects by certain ratepayer classes.  Rather, ComEd wants the potential of collecting a 

disproportionate share of the costs from large customers, such as the CTA, who will not directly 

benefit from the “improvements” for which they would be required to contribute. 

 The definition of what can be recovered under Rider SMP is too broad, covering projects 

that are normal, routine maintenance items, which should not be subject to rider-recovery.  The 

definition includes: 
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. . . any project, for which there are capital investments (a) that the Company 
classifies as pertaining to the improvement of the Company’s distribution system 
for the purposes of enhancing service provided by the Company to its retail 
customers; and (b) for which the Company requests recovery to begin through this 
rider. . . SMPs may include, but are not limited to, projects with capital 
investments that (1) automate operation of the Company’s distribution system; (2) 
provide for hourly or more frequently recording of retail customer consumption 
data; (3) provide methods of daily or more frequent transmittal of retail customer 
electric consumption information over a communications network to a central 
location or repository; (4) enable retail customers to participate in existing or 
newly designed electric demand response programs or elect alternative electricity 
pricing options (5) provide improved monitoring or performance of the 
Company’s distribution system; or (6) implement innovative or otherwise novel 
approaches to providing electric service to retail customers or increasing 
operational efficiency. 

ComEd Ex. 30.1. 

 Even though ComEd has removed the projects from the table in this Docket, the proposed 

projects under this definition can provide insight as to the problems that the rider would create. 

 The projects that ComEd proposed did not contain the types of costs that traditionally are 

recovered under riders; that is, costs that are “unexpected, volatile and fluctuating” that “are 

more efficiently addressed through a rider.”  CILCO v. Illinois Commerce Commission, 255 Ill. 

App. 3d 876, 885 (1993).  CILCO involved the Commission’s order for coal-tar cleanup costs.  

Unlike the volatile and fluctuating costs in CILCO, the costs ComEd wants to include for Rider 

SMP recovery can be reasonably projected and budgeted.  They are the types of costs that should 

be recovered through base rates as approved in a general rate case and not through a rider that 

ComEd intends to keep in place for the foreseeable future.  As Metra-CTA Joint witness James 

Bachman explained: 

Rider SMP proposes to recover costs of programs that are traditional operating 
expense items, or investments that would be included in rate base in the next rate 
case after the investment is made.  These types of expenses are not of a type that 
are historically recovered through the use of a rider.  Rider SMP would essentially 
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allow the utility to engage in these programs without regard to how they impact 
(either positively or negatively) either its own revenue levels or the rate levels of 
its customers.  Rider SMP would allow the Company to engage in discretionary 
spending regardless of its overall financial health, be it good or bad. 

Bachman Supplemental, Metra-CTA Joint Ex. 2.0 at 3/3-9.  

 Thus, the broad definition proposed by ComEd allows it to recover traditional operating 

expenses that more properly should be considered in a general rate case rather than a compressed 

hearing of the type sought by ComEd.  Because the rider’s definition is too broad and the 

potential list of projects is beyond what should be eligible for rider recovery, Rider SMP should 

be rejected. 

b. Separate, hurry-up proceeding to approve projects to be 
collected under Rider SMP is unworkable and costly. 

 In its rebuttal testimony, ComEd proposed stripping out approval of specific projects 

from this Docket since even ComEd recognized “the desire of many parties to engage in 

additional dialogue around the meaning of ‘Smart Grid’ and the projects.”  Crumrine Surrebuttal, 

ComEd Ex. 43.0 (Corrected) at 4/77-78.  Such an in-depth dialogue cannot occur in this Docket 

since ComEd did not have any of its projects in final form when it filed the case in October 2007.  

In fact, ComEd had to file supplemental testimony to provide details and justification for the 

SMPs that did not even go through ComEd’s normal budget approval process. 

 Rather than initiating a statewide proceeding where the Commission can give serious 

consideration “to examine possibly evolving utility service standards, and maybe to change the 

provisions of the Commission’s Rule 410 of Title 83 of the Ill. Adm. Code, to determine what 

modifications need to be made, if any, to that rule to facilitate electric distribution system 

modernization, or what is now being called smart grid technology,” Stoller Rebuttal, ICC Staff 
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Ex. 21.0 at 2/23-28, ComEd instead is requesting that the new technology be considered in a 

hurry-up proceeding to be conducted every two years.  Only ComEd would be able to proposed 

projects for SMP recovery.  Any reasonable analysis of ComEd’s proposed timeline for approval 

of Rider SMP projects shows that it is unworkable.  Cumrine Surrebuttal, ComEd Ex. 43.0 

(Corrected) at 7/133-134.  There is simply insufficient time for ComEd customers to review the 

ComEd proposed SMPs, review ComEd testimony, send out data requests, file direct testimony 

(and potentially rebuttal testimony), conduct a hearing, file briefs, have the judges issue a 

proposed order, file exceptions to the proposed order and have the Commission make a decision 

in the May to October time frame advocated by ComEd.  The following questions by the 

Attorney General and the answers by ComEd witness Crumrine demonstrate the problem with 

the hurry-up 180-day approval process: 

Q. And under the SMP tariff, there’s no limit to the number of projects that 
the Company can file; is that right? 

A. There’s no technical limit . . . 

Q. . . . So it could be a small number, it could be a larger number, it’s 
uncertain at this point? 

A. Small or large, it depends on your point of view, but it does not have a 
specific limit on it. 

* * * 

Q. No, you would agree, wouldn’t you, that it’s possible Staff and 
intervenors, any interest – any interested intervenors that might participate 
in that formal case would, perhaps, would have to hire technical experts to 
review the Company’s filing, wouldn’t they? 

A. Potentially, yes. 

Q. And, in fact, ComEd has hired technical experts for purposes of preparing 
the request for information as part of its AMI proposal in this docket, 
didn’t it? 
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A. Yes, we’ve worked with outside consultants, yes. 

Q. And, now, as I understand this proceeding, it’s possible, then, parties 
would wants [sic] to file testimony, assuming they have something to say 
about whatever it is that ComEd has filed as it’s [sic] proposed SMP 
projects; is that right? 

A. In addition to their briefs, they could file testimony, sure. 

Q And how many rounds of testimony would you anticipate would occur in 
this filing? 

A. I would leave it to the ALJs running that case.  I would presume that it’s a 
minimum of three so that there’s a round for Company, intervenor and 
Company response but I would leave the actual numbers of rounds of 
testimony up to the ALJs running the case. 

Q. And you would agree, wouldn’t you, that there’s likely to be a certain 
amount of discovery back and forth between the parties, wouldn’t there, as 
they attempt to analyze the filings and check out the numbers provided for 
costs, savings, et cetera? 

A. There will be discovery that would be needed, yes. 

Q. And then parties would write briefs, perhaps reply briefs; is that correct? 

A. I’m sure that at least one round of briefs would be required, yes. 

Q. An ALJ or the ALJs would have to issue a proposed order and perhaps 
permit exceptions for the parties; is that right? 

A. That’s the way I understand the regulatory process to work, yeah. 

Q. No, you’d agree, wouldn’t you, that the Commission likes to have some 
time for purpose of reviewing the filing before it’s required to make a 
decision within a statutory or tariff controlled deadline, wouldn’t you 
agree? 

A. I would agree with that. 

Q. So that would have to be built into the schedule, too; right? 

A. Yes, it would. 

Tr. at 1069/1-1073/20. 
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 The SMPs are not projects that are necessary for ComEd to provide basic delivery 

service.  ComEd itself admits that the SMP projects initially proposed did not pass through the 

Company’s own internal budget process.  Tr. at 203/20-204/4.  Yet, the projects involve millions 

of dollars of investment to be paid by ratepayers.  Approval of these multi-million dollar projects 

should not be done during a shortened period.  The Company has not demonstrated that the 

projects cannot be part of a general rate case nor has ComEd demonstrated that the benefits of 

the projects would exceed the costs.  Thus, the proposal for approval of the rider followed by a 

shortened period to approval projects to be recovered under the rider is not appropriate for a 

rider. 

c. The Rider SMP cost-recovery method fails to have the 
customers who benefit pay for the full costs. 

 ComEd’s Rider SMP also fails to track the costs of the SMPs to the customers who 

would benefit from a particular project.  Instead, the Company would inappropriately spread the 

burden to customers who could gain no benefit. 

 For example, one possible SMP is “deployment of AMI.”  Clair Supplemental, ComEd 

Ex. 16.0.  ComEd proposes to have a Phase 0 where about 200,000 meters would be installed.  

The cost of the installation would be recovered via either through a per kWh charge (ComEd’s 

original proposal) or via allocation to customers by a percentage of distribution charges 

(ComEd’s revised proposal, Cumrine Rebuttal, ComEd Ex. 30.0 at 21).  These collection 

methods bear no relation to who benefits from the specific project and specifically would result 

in an inappropriate shift of the cost burden to large customers such as the CTA.  Before costs are 

recovered for a particular SMP, the costs should be allocated to the customers who benefit and 

only those customers should be responsible for payment. 
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Those differences should be reflected in the recovery of those costs regardless of 
the cost recovery mechanism.  ComEd makes no attempt to differentiate the 
impact of the SMP’s by class of customer within Rider SMP which, if approved, 
would lead to over-recovery of SMP costs from some classes of service and 
under-recovery from other classes with no reason or rationale. 

Bachman Supplemental, Metra-CTA Joint Ex. 2.0 at 4/11-17. 

 Installation of AMI and Smart Grid will have relatively minor impacts on the Railroad 

Class but the class will be required to pay a disproportionate share of the costs until ComEd’s 

next general rate case. 

In its responses, ComEd explains the benefits to the Railroad Delivery Cass as 
including “ . . . interval data use and demand data . . .no later than the next day” 
which “. . .should allow the CTA to respond more quickly to changes in 
consumption . . .while allowing suppliers to bid more competitively . . .”  
(Response to Request No. CTA 4.04).  ComEd also states the Smart Grid would 
assist “the CTA’s arrangements for power and energy, the CTA’s desire to 
procure and use green power, and the CTA’s desire to conserve power. . .” 
(Response to Request No. CTA 4.03).  It should be pointed out that the CTA and 
Metra’s traction power requirements are driven by their customers, the riders, 
when they require transportation service to and from their jobs.  As a result, 
improved information flow from ComEd to CTA and Metra will not have any 
impact on CTA and Metra’s ability to “respond more quickly to changes in 
consumption.” 
 
 In addition, CTA and Metra have already taken advantage of the 
competitive power supply marketplace where green power is readily accessible. 
Based on this additional information supplied by ComEd, the impacts of “Smart 
Grid” on the Railroad Delivery Class would be expected to be very minimal. 
 

Bachman Supplemental, Metra-CTA Ex. 2.0 at 4/20-5/10. 

 ComEd agrees that there is a misallocation of costs to some customers.  However, 

ComEd attempts to justify this misallocation by arguing it would be “temporary” because “these 

costs would be rolled into rate base during the next rate case and allocated, to some extent, 

according to a cost of service study.”  Cumrine Rebuttal, ComEd Ex. 30.0 at 21/482-484.  

However, there is no requirement that ComEd file a rate case at any particular time, so the 
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misallocation could continue for years.  In addition, customers who wrongly paid for the SMPs 

would not be reimbursed or otherwise compensated for their improper payments, leaving them 

paying for projects for which they receive no benefits.  More fundamentally, if ComEd can 

allocate the costs of each SMP to the proper class in a rate case, it could likewise do so when a 

particular SMP is approved by the Commission, thereby solving the misallocation problem 

created by ComEd’s current proposals.  ComEd has refused to consider properly allocating the 

SMPs in the first instance. 

3. Rider SMP fails the standards set by the Commission in the 
Peoples/North Shore Docket. 

 This Commission has addressed the new trend by Illinois utilities to seek recovery 

through riders for system improvements that properly should be recovered in base rates.  In 

North Shore Gas Company, Proposed general increase in natural gas rates and The Peoples 

Gas Light and Coke Company, Proposed general increase in natural gas rates, Docket Nos. 07-

0241 and 07-0242 (Cons.), February 5, 2008, (NS/Peoples) the Commission rejected the utilities’ 

request for a rider for “Infrastructure Cost Recovery.”  The purpose of the rider in NS/Peoples 

was to speed up its main replacement program by allowing NS and Peoples to recover the costs 

associated with the capital investments before they were included in rate base. 

 In NS/Peoples, this Commission found that riders are to be closely scrutinized because of 

the danger of single issue ratemaking.  “Since the record here does show that accelerated main 

replacement will tend to generate certain savings, the single-issue ratemaking rule cannot be 

avoided.”  Id. at 159.  The Commission further stated that recovery of the costs proposed by 

NS/Peoples could have been made as part of an ordinary rate case.  “The fact that Peoples Gas 
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elected not to seek recovery for accelerated main replacement through base rates is significant.” 

Id. at 161. 

 The Commission expressed its awareness of the “critical need” to update and to replace 

infrastructure for the gas industry but “Rider ICR provides no estimate of the costs or savings 

under the accelerated program, nor does it demonstrate that the savings will outweigh the 

additional costs paid by ratepayers under the proposed rider.”  Id.  “Absent a clear evidentiary 

record which demonstrates the benefits of Rider ICR, the Commission must reject the proposal.”  

Id. at 162. 

 Finally, in NS/Peoples, the Commission provided a list of what “might” make it “easier to 

approve” such a rider.  Those items were:  

a detailed description and cost analysis of the proposed system modernization; an 
identification and evaluation of the range of technology options considered and 
analysis and justification of the proposed technology approach; a detailed 
identification and description of the functionalities of the new system, related both 
to system operation as well as on the customer side of the meter, as well as an 
identification and justification of functionalities foregone; analysis of the benefits 
of the system modernization, both to system operation as well as to customers; 
these benefits should include reductions in system costs as well as an analysis of 
the range and benefits of potential new products and services for customers made 
possible by the system modernization; an analysis of regulatory mechanisms to 
allow companies to both recover their costs of system modernization as well as to 
flow reduced system costs back to customers; and an identification and analysis of 
legal or regulatory barriers to the implementation of system modernization 
proposals. 

Id. at 162. 

 In this Docket, ComEd has withdrawn its request for specific approval of any project.  

Instead, ComEd wants the Commission to approve the rider now and, after it has obtained its 

blank check, then ComEd will tell the Commission what projects it will undertake by filing its 

list of projects for approval in the speed-up hearing process it proposes.  Such a proposal meets 
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none of the items listed by the Commission in NS/Peoples.  Rider SMP must be rejected as being 

single-issue ratemaking and failing the tests set out by the Commission in NS/Peoples. 

C. Rider SEA 
 In addition to Rider SMP, ComEd has proposed a new Rider SEA as a storm adjustment 

rider.  This rider has the same deficiencies as does Rider SMP and should be rejected by the 

Commission. 

 ICC Staff witness Luth found that Rider SEA does not meet the criteria for rider cost 

recovery.  Luth Direct (adopted by Lazare), ICC Ex. 6.0 at 14/246.  He found that any fluctuation 

in storm-related costs is not sufficient to warrant rider recovery as a means of avoiding frequent 

and otherwise unnecessary general proceedings.  “[I]t is reasonable to expect that storm-related 

costs fluctuate from year-to-year because the frequency and intensity of damaging storms will 

vary every year.  The assumption that storm-related costs will vary from year to year is the 

reason that a representative amount is included in a test year when determining base rates.”  Id. 

at 14/250-254. 

 Mr. Luth also expressed concern that normal maintenance costs could flow through the 

storm rider.  “If the related cost is charged through proposed Rider SEA, ratepayers would 

essentially pay for the repair twice, once through Rider SEA and once through base rates as part 

of the expected on-going maintenance and updating of the distribution system.”  Id. at 16/293-

17/296. 

 For these reasons, Rider SEA should be rejected by the Commission. 
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VIII. COST OF SERVICE AND ALLOCATION ISSUES 
 

A. Overview 

 ComEd claims that the Railroad Class is being “subsidized” by other rate classes.  This 

argument is based on the incorrect premise that ComEd’s cost of service study is perfect, at least 

as it is applied to the Railroad Class.  Since the cost of service study is severely flawed, ComEd’s 

argument that the Railroad Class receives subsidies from other customers also is flawed and must 

be rejected. 

 Several parties in this Docket provided evidence on the serious flaws in the cost of 

service study submitted by ComEd.  In particular, the evidence demonstrates that ComEd’s cost 

of service study misallocates costs to the Railroad Class in two respects.   

 First, the cost of service study does no allocation of costs between primary and secondary 

service, but rather erroneously lumps both together.  This is inappropriate since the CTA takes 

power at 12 kv exclusively and does not use any of the secondary system of ComEd for traction 

power.  The CTA imposes no costs on ComEd’s secondary system but nonetheless the CTA pays 

for the system in its rates.  

 Second, ComEd’s COSS does not include recognition of a minimum distribution system.  

It thus over-allocates non-demand related costs to large users such as the CTA.   

 As a result of these fundamental flaws in the COSS and because the Railroad Class is so 

small—only two customers with a limited number of delivery points—ComEd can and should do 

a specific cost identification study which will result in specific cost allocation for the Railroad 

Class.   
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 The significant flaws in the cost of service study over-allocate costs to the Railroad Class, 

thereby improperly increasing the rates to the Railroad Class.  If a specific identification and 

allocation study were done for the Railroad Class, the Commission finally will have valid class 

costs from which to begin to determine, along with the unique public policy considerations for 

mass transit providers, an appropriate starting point to determine the charges for the Railroad 

Class. 

 C. Embedded Cost of Service Study Issues 
 
2. Primary/Secondary Split 

a. COSS does not distinguish between the different costs 
imposed by primary and secondary voltage levels. 

 As noted above, ComEd’s cost of service study has two flaws as it relates to the Railroad 

Class.  The first is that the study does not distinguish or track the costs imposed on the system by 

the primary and secondary distribution systems.  Because these costs are not properly allocated, 

the ComEd cost of service reaches an erroneous conclusion concerning the Railroad Class; 

namely, that other customers are “subsidizing” it and other large users. 

 As IIEC witness Robert R. Stephens and U.S. Department of Energy witness Dr. Dale E. 

Swan note, the ComEd witnesses are wrong when they state that the ComEd cost of service 

study has been accepted by the Commission in Docket Nos. 99-0117, 01-0423 and 05-0597.  

Since the Commission has not accepted ComEd’s cost of service in past rate cases as the basis 

for setting rates, “there was no explicit creation of a subsidy” for the large users “because the 

concept of interclass subsidies has no meaning without reference to an accepted allocation of 

costs to the affected classes.  No amount of spin by the Company’s witnesses can change these 

irrefutable facts.”  Swan Rebuttal, DOE Ex. 2 at 4/84-89.  Indeed, the fact that ComEd 
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recommended a “subsidy” in the 1999 case is new.  “ComEd responded to IIEC data request 2.82 

in this case by stating that the delivery service rates approved in Docket No. 99-0117 did not 

contain interclass subsidies.”  Stephens Rebuttal, IIEC Ex. 5.0 at 6/106-108.  Docket No. 01-

0423 was a settled case and “there was no evidence in that case that the Commission found large 

customers’ rates were artificially low.”  Id. at 5/76-77.  Finally, in Docket No. 05-0597, “the 

Commission did decline to use ComEd’s cost study (which purported to show subsidies for large 

customers) for setting rates in the case for customers over 10 MW.”  Id. at 5/67-69.  The 

Commission in Docket No. 05-0597 also specifically found when it set rates for the Railroad 

Class that were different than ComEd’s cost of service, that “[w]hile it is not prepared to 

disregard cost of service, the Commission believes that important policy considerations cannot 

be ignored.”  Final Order at 189. 

 In its rebuttal testimony, none of ComEd’s witnesses “addressed the fundamental 

criticism that the study is flawed because it fails to disaggregate costs by voltage and instead 

imposes on all customers, including high voltage customers, the costs of the primary and 

secondary systems, whether customers use those facilities or not.”  Swan Rebuttal, DOE Ex. 2 at 

11/248-252. 

b. ComEd customers who use only the primary voltage 
facilities are improperly allocated costs for the 
secondary voltage system. 

 Customers should only pay for the costs that they cause to be incurred on the system.  On 

the ComEd system, there are customers who do not use secondary voltage facilities, so those 

customers should not pay for secondary voltage facilities.  Nonetheless, ComEd assigns over $82 

million incurred to install, operate and maintain equipment used to provide service at secondary 
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voltage to commercial and industrial customers, including the CTA, who only take service at 

primary voltages.  Stowe Direct, IIEC Ex. 3.0 (Corrected) at 9/152-154. 

ComEd’s COSS allocates secondary distribution system costs to customers taking 
service directly from the primary distribution system.  This is a significant error.  
Not only is ComEd’s COSS unable to prevent the subsidization of secondary 
distribution costs by customers taking service at primary voltages, it ensures that 
the subsidy will occur.  (Emphasis in original.) 

Stowe Rebuttal, IIEC Ex. 7.0 at 4/45-49. 

c. Properly separating voltage levels shows that the 
Railroad Class does not use the secondary voltage 
facilities for which ComEd allocates costs. 

 ComEd claims that it does not have sufficient information to separate costs between 

primary and secondary voltages.  The separation can be done.  It was done in this Docket by 

IIEC witness Mr. Stowe.  His results showed which classes use the primary and secondary 

systems: 
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Stowe Direct, IIEC Ex. 3.0 (Corrected) at 21. 

 Based on his analysis, Mr. Stowe testified: 

The Company’s COSS combines secondary and primary plant and O&M costs. It 
then allocates the combined costs (over $3.8 billion in rate base and nearly $500 
million in expenses) to all customer classes based on their respective class peak 
demand.  By doing so, the Company’s COSS grossly overstates the rate base and 
expenses incurred to serve primary classes, and consequently understates the 
RORB [return on rate base] from them. 

Stowe Direct, IIEC Ex. 3.0 (Corrected) at 22/359-364. 
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d. Proper separation of primary and secondary voltages 
disproves ComEd’s “subsidy” argument. 

 This explains why ComEd’s claim that other customers are “subsidizing” the Railroad 

Class is incorrect. “The Company appears to believe that if it simply asserts over and over again 

that there is a subsidy and that its ECOSS is a reliable representation of class cost 

responsibilities, that assertion will make it so and the Commission will adopt the Company’s 

class allocation and rate design proposals.”  Swan Rebuttal, DOE Ex. 2 at 15/346-349.   

 DOE’s Dr. Swan cautioned:  

A subsidy between classes only has meaning with regard to the costs that are 
properly allocated or assigned to the various classes of customers.  The costs 
allocated to these classes of customers [extra large, high voltage and railroad 
classes] are wrong (excessively high) because the Company’s ECOSS incorrectly 
allocates costs of the low voltage system to these customers when they do not use 
that part of the distribution system. 

Swan Rebuttal, DOE Ex. 2 at 16/360-364. 

 Even the Commercial Group’s witness Richard Baudino agreed that ComEd’s COSS 

“does not properly differentiate between primary and secondary voltage.”  Baudino Rebuttal, CG 

Ex. 2.0 at 4/79-80.  He agreed with IIEC witness Stowe that ComEd’s COSS allocates secondary 

costs to customers that do not use secondary facilities.  “This has the effect of allocating too 

much cost to customers that only receive service from primary facilities and allocating too little 

cost to customers that use both primary and secondary facilities.”  Id. at 4/81-84.  In other words, 

his testimony contradicts his conclusions. 
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e. Separation of primary and secondary voltages shows 
that the Railroad Class is not being subsidized by other 
customers. 

 Using ComEd’s incorrect and flawed COSS, the Railroad Class Return on Rate Base is 

(2.4%).  Stowe Direct, IIEC Ex. 3.0 (Corrected) at 10/Table 1, line 16.  By correcting ComEd’s 

fundamental error and allocating costs between primary and secondary, the problem of unfairly 

allocating secondary costs to primary customers is eliminated.  Stowe Direct (Corrected), IIEC 

Ex. 3.0 at 407-409.  When this is done, the Railroad Class’s Return on Rate Base changes from a 

negative to a positive.  Stowe Direct, IIEC Ex. 3.0 (Corrected) at 25/Table 7 at line 16. 

 The IIEC analysis of the primary/secondary split shows that, contrary to ComEd’s 

assertion, the Railroad Class is not being subsidized by other customers.  For this reason alone, 

ComEd’s request to increase the Railroad Class’s rate by 124 per cent must be rejected.  

However, the corrected COSS only produces the ceiling for determining the proper rate for the 

Railroad Class since it does not factor in the significant public policy findings from Docket No. 

05-0597 that are applicable to the Railroad Class.  ComEd’s unjustified rate increase to the 

Railroad Class based on the flawed COSS should be rejected. 

4. Minimum Distribution System 
 The flaws in ComEd COSS do not end with the Company’s failure to separate primary 

voltage facilities from secondary voltage facilities.  A second major failing of ComEd’s COSS is 

that ComEd ignored the fact “that there are delivery service costs directly attributable to 

electrical industry mandated safety and reliability requirements for distribution facilities that do 

not vary with customer demand.  Accordingly, those costs should not be allocated on the same 
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basis as demand-related distribution system costs.”  Stowe Direct (Corrected), IIEC Ex. 3.0 at 

27/444-448. 

 This concept is generally called the minimum distribution system.  Id. at 28/452-455.  

Because the cost of the MDS is unrelated to demand but directly related to the number of 

customers, it is properly classified as a customer cost and distributed to the classes proportionate 

to the number of customers in each class.  Id. at 28/458-460.  Mr. Stowe described the effect of 

using MDS as follows: 

In general, using MDS methods provide analysts a closer look at the cause of 
certain costs, allowing them to better align rates with cost-causation principles.  
MDS methods generally result in a smaller allocation of distribution costs to 
classes with fewer customers (e.g., Large Industrial companies), and a larger 
allocation of distribution costs to classes with more customers (e.g., Residential 
customers). 

Stowe Direct (Corrected), IIEC Ex. 3.0 at 42/775-43/779. 

 IIEC witness Mr. Stowe calculated the return that would result if MDS were applied to 

ComEd’s rates and compared it with ComEd’s COSS and with ComEd’s COSS with recognition 

for primary/secondary.  The results are shown graphically as follows: 
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Stowe Direct, IIEC Ex. 3.0 (Corrected)  at 50. 

 This graph shows that the return for the Railroad Class increases dramatically when MDS 

is considered under the COSS.  Under ComEd’s original COSS, the cost of service for the 

Railroad Class was calculated by ComEd to be $8,588,836, IIEC Ex. 7.2 at 2.  Using IIEC’s 

modified COSS including splitting primary and secondary voltage and MDS, the Railroad 

Class’s cost of service is calculated to be $4,393,740.  IIEC Ex. 7.2 at 4. 

 As with the correction to the COSS for the primary/secondary voltages, using MDS 

further demonstrates the fundamental error in ComEd’s argument that the Railroad Class is being 
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subsidized by other customers, when, in fact, the opposite is true.  ComEd’s flawed study should 

not be used as a basis for determining rates in this Docket.  It is more appropriate to use the IIEC 

corrected COSS as the ceiling for the Railroad Class rates since it does not include consideration 

of the public policy issues recognized by the Commission in Docket No. 05-0597. 

5. Customer Class-Specific Cost Identification Study 
Recommendations. 

 
 In addition to separating primary from secondary and using the minimum distribution 

system in formulating a proper COSS in this Docket, the Commission should require ComEd to 

go one step further—perform a specific cost identification study to identify distribution 

investment and expenses specifically related to the Railroad Class.   

 A specific cost identification study for the Railroad Class is practical and appropriate.  As 

Metra-CTA witness Mr. Bachman explained:  

[I]deally, a cost of service study would specifically identify all investment and 
expenses associated with serving each separate class of service.  This type of 
specific identification becomes impractical with large delivery systems and 
millions of customer delivery points such as the ComEd territory.  To allocate the 
costs of service to the ComEd delivery classes, general allocators are appropriate 
and generally the only practical method of performing a rate class cost of service 
study.  However, in certain situations, with specific customer classes, it does 
become practical to use the ideal specific allocation methodology.  The Railroad 
delivery class is one of those situations where there are only two customers and 
their sixty-five points of delivery on the electric distribution system.  This makes 
a study specifically designed to identify distribution lines and substations 
associated with this class of service a practical consideration. 

Bachman Direct, Metra-CTA Joint Ex. 1.0 at 3/23-4/5. 

 Contrary to ComEd’s protestations, the information for a specific cost of service study for 

the Railroad Class appears to be readily available.  ComEd produced specific one-line diagrams 

and identified specific distribution circuits and substations that are used to serve the Railroad 
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Class.  Bachman Rebuttal, Metra-CTA Joint Ex. 3.0 at 3/17-22.  ComEd’s own witness Terence 

Donnelly, the company’s senior vice president for transmission and distribution confirmed that 

ComEd’s one-line diagrams for CTA traction power substations shows the circuits by circuit 

number and goes back to the ComEd substation.  Tr. at 465/8-14.  When asked whether ComEd 

“could, for the CTA, for traction power, to their traction power substations, we could be able to 

determine, and you have the records to indicate, all of the circuits that served all of the CTA 

traction power substations?” Mr. Donnelly answered “Yes.”  Tr. at 465/15-20. 

 In the Railroad Class cost identification study, the Commission should require that 

ComEd involve the two customers in the class (the CTA and Metra) in formulating and carrying 

out the study.  Id. at 6/6-8.  The results of the study should be fully utilized as part of the 

customer class cost of service study submitted as part of ComEd’s next general rate case. 

E. Interclass Allocation Issues 

1. Across-the-board increase 

 The fact that ComEd’s COSS is fundamentally flawed creates a problem when attempting 

to allocate any rate increase to ComEd’s customers.  As demonstrated above, when ComEd’s 

COSS is corrected to properly allocate costs between primary and secondary service, it shows 

that large customers such as the CTA are paying more than what is appropriate under the 

corrected COSS.  When adjustments are made to include the minimum distribution system, the 

errors of ComEd’s COSS are magnified even more.  IIEC witness Mr. Stephens recommends 

that until ComEd corrects its COSS that the Commission “should adjust class rates on an across 

the board basis, in proportion to ComEd’s overall increase.”  Stephens Direct, IIEC Ex. 1.0 at 

3/53-54. 
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 Staff witness Peter Lazare also supports an across-the-board approach but for a different 

reason.  He found that because “bill impacts have been and will continue to be an overriding 

concern for ComEd ratepayers,” Lazare Rebuttal, ICC Staff Ex. 18.0 at 18/414-415, allocating 

the revenue increase by using an across-the-board approach is more appropriate in this Docket.  

He noted that after ComEd’s last rate case, the Commission found it necessary to open a separate 

proceeding to deal with rate impacts “raised by ComEd customers to members of the General 

Assembly and others.”  Id. at 18/417-418. 

 In this Docket, ComEd has proposed increasing the Railroad Class rates by over 124 per 

cent which is far in excess of the overall system-wide request for 21.24 per cent.  Luth Direct 

(adopted by Lazare), ICC Ex. 6.0 at 3/36.  An over  six-fold increase in rates over the system 

average for the Railroad Class is contrary to the decision of the Commission in Docket No. 05-

0597 and would have an “adverse impact” that the Commission specifically warned against in 

ComEd’s last case. 

 Thus, the proposal for an across-the-board increase is better than basing rates on the 

flawed COSS and has the advantage of avoiding the rate shock to mass transportation providers 

that the Commission rejected in Docket No. 05-0597. 

2. Other Rate Moderation/Mitigation Proposals 

 If the Commission does not follow the recommendation of IIEC’s Mr. Stephens or ICC’s 

Mr. Lazare for an across-the-board increase, then the Commission should follow the 

recommendation of Metra-CTA witness Mr. Bachman to limit the Railroad Class increase to the 

lesser of the overall system increase or the increase given to residential customers.  Such a 

limitation is required until ComEd performs a specific cost identification study for the Railroad 
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Class and may give some recognition to the policy concerns expressed by the Commission in its 

order in Docket No. 05-0597 and ignored by ComEd in this proceeding. 

 

IX. Rate Design 
 

B. Rate Design Issues 
 
2. Non-Residential 

b. Railroad customers 
 As noted earlier in this Hearings Brief, the Railroad Class is comprised of only two 

members, the CTA and Metra.  Each provides mass transit in the Chicago region.  The rates at 

issue in this Docket pertain to traction power; that is, the power to operate the electric trains in 

the subways and elevated tracks.  On an annual basis, the CTA provides over 430 million rides to 

passengers either on the trains or buses.  Anosike Direct, CTA Ex. 1.0 at 2/32-38.  The CTA also 

receives non-traction power for its bus garages, passenger stations, repair shops, offices and 

other facilities.  Id. at 3/51-52.  The delivery service rates for these non-traction power uses are 

not part of the Railroad Class rate but rather the CTA is charged under the appropriate usage 

tariff. 

i. CTA is unique in several areas that must be 
considered in setting rates for the Railroad Class. 

 The CTA (and Metra) is unique in several regards that must be considered when setting 

rates for the Railroad Class: 

• The CTA and ComEd have a long-standing contract under which electric service 

is provided to the CTA and under which, among other things,  the parties grant 
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each other certain rights to use each other’s facilities, the parties define which 

party is to pay for what costs and the right to arbitrate disputes. 

• The CTA traction power substations provide flow-through capabilities to ComEd, 

which ComEd uses on a regular basis. 

• The CTA, as a provider of public mass transit to 430 million riders annually, 

provides efficient use of energy and provides conservation of scarce resources and 

any rates for the Railroad Class must consider any adverse impact on providing 

public transportation. 

ii. CTA-ComEd written contract must remain in full 
force and effect. 

 The CTA has a written contract with ComEd that was entered into in 1958.  Anosike 

Direct, CTA Ex. 1.0 at 4/65 and CTA Ex. 1.01.  The contract is far broader than just rate matters.  

It has provisions to allow ComEd to use CTA right of way for ComEd’s distribution lines to its 

other customers, establishes who is to pay for various customer-related costs and provides for 

arbitration of disputes between the parties.  Anosike Direct, CTA Ex. 1.0 at 4/65-71.  In 1958, 

many of the then-existing traction power substations were owned and operated by ComEd.  

Anosike Rebuttal, CTA Ex. 3.0 at 5/95-96.  Over the years, most of the 1958 vintage traction 

power substations have been transferred to the CTA.  New traction power substations have been 

built by the CTA.  Anosike Rebuttal, CTA Ex. 3.0 at 5/98-101.  The contract was amended in 

1998.  Anosike Direct, CTA Ex. 1.0 at 4/69-71 and CTA Ex. 1.01. 

 As noted, one of the benefits of the written contract between the CTA and ComEd is 

ComEd’s ability to use the CTA’s elevated track structures to hang many miles of ComEd cables 

and wires that are used to serve not the CTA but rather ComEd’s other customers.  Anosike 
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Rebuttal, CTA Ex. 3.0 at 7/146-147.  In addition, ComEd is able to install poles, conduit and 

ductwork within and under the CTA’s rights of way.  Id. at 7/147-148.  This is a benefit to 

ComEd for which the CTA receives no separate compensation but rather was negotiated as part 

of the over-all contract between the two entities.  It is but one of the many quid pro quo 

provisions in the written agreement between the CTA and ComEd.  Anosike Rebuttal, CTA Ex. 

3.0 at 7/148-150.  If ComEd insists on unilaterally rewriting the CTA-ComEd contract (which 

the CTA contends violates the United States and Illinois Constitutions), then the Commission 

must give consideration in the CTA’s rate for providing this free right of way to ComEd when its 

sets rates. 

 In Docket No. 05-0597 and continuing in this docket, ComEd has asserted it has the 

unilateral right to change any contract term it wants without consulting the CTA.  The 

Commission itself decried this practice in the last case, noting that “the Commission takes 

contractual obligations seriously and tries to leave them in tact [sic] whenever possible.”  Docket 

No. 05-0597, Final Order at 189.  In fact, the Commission expressed puzzlement as to why 

ComEd has not entered into a new contract with the CTA when it found “the Commission would 

have expected ComEd to negotiate a new contract for the delivery of power and energy with the 

CTA and present it to the Commission for approval.”  Docket No. 05-0597, Final Order at 188.  

Instead, ComEd files first with the Commission, then argues it is “negotiating” when it first 

presents an unreasonable rate, as it did here, and then offer to “mitigate” the rate impact by 

cutting is original proposal by 50 per cent.  ComEd argues that it cannot renegotiate the CTA-

ComEd contract because of 83 Ill. Adm. Code 452.230.  If that is correct, then ComEd cannot by 

filing tariffs do indirectly what it is prohibited from doing directly.  The Commission should 
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restate its desire for ComEd to negotiate its contract with the CTA as the Commission expected it 

to do prior to filing Docket No. 05-0597. 

 This Commission must continue to recognize the contractual provisions between ComEd 

and the CTA that remain in full force and effect.  The Commission is prohibited by the Illinois 

Constitution, Art. I. Sec. 16 and U.S. Constitution, Art. I, Sec. 10 from abridging these 

contractual rights through its orders.  United States Trust Company of New York v. New Jersey et 

al., 431 U.S. 1, 17 (1977) (“[I]t has been long established that the Contract Clause limits the 

power of the States to modify their own contracts as well as to regulate those between private 

parties.”); Allied Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978) (The Contracts Clause 

“must be understood to impose some limits upon the power of a State to abridge existing 

contractual relationship, even in exercise of its otherwise legitimate police power.”); and General 

Motors Corp. v. Romein, 503 U.S. 181 (1992) (Courts must consider three elements in 

determining whether the State’s action violates the Contracts Clause: 10 whether there is a 

contractual relationship, (2) whether a change in law impairs that contractual relationship and (3) 

whether the impairment is substantial.)  Instead, the Commission should continue its practice of 

keeping the contracts intact. 

iii. CTA traction power substations are used by 
ComEd for flow-through power and energy. 

 As described above, not only does the CTA provide rights of way and structures for 

ComEd to place its poles, conductors, ductwork and lines, but also the CTA provides reliability 

to ComEd’s system by the fact that the CTA traction power substations at each location connect 

at least two separate ComEd circuits allowing through-flow to server other ComEd customers.  
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 Since at one time many of the CTA traction power substations were owned and operated 

by ComEd as part of its distribution network, it was reasonable for ComEd to originally design 

them so that power could flow through the substations to serve other ComEd customers.  

Anosike Rebuttal, CTA Ex. 3.0 at 5/95-98.  However, over the past half century, the CTA has 

acquired many of its traction power substations from ComEd, built several more and now 

operates and maintains all traction power substations.  Id. at 5/98-100.  The configuration of the 

CTA traction power substation is shown by the one-line diagram below: 

 

Zika Direct, CTA Ex. 2.0 at 5. 

 Each CTA traction power substation is a “point of supply” under the CTA-ComEd 

contract.  Traction power is delivered to each of the 61 CTA traction power substations the CTA 

at 12 kV AC.  At the point of delivery, the power is measured by a remote AMR meter that 
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provides the energy and demand information to ComEd over each substation’s telephone line.  

The equipment in the traction power substation is owned and operated by the CTA.  The CTA 

equipment converts the AC power into the 600-volt DC power used to energize the third rail that 

powers the rapid transit car traction motors.  As the diagram shows, there are CTA circuit 

breakers on each of the two lines that feed the substation.  The breakers are operated in the 

closed position; that is, power can flow into the CTA substation from either Circuit A or Circuit 

B or form both at the same time.  It is only when the circuit breaker is in the open position that 

power cannot flow.  Zika Direct, CTA Ex. 2.0 at 3/47-4/67. 

 The fact that power does flow through the CTA traction power substation to serve other 

ComEd customers is shown in several ways.  First, since there are two meters at each substation, 

each individual meter can be viewed at the same time.  If power is flowing out of the substation, 

the demand is reflected as a negative number.  By way of example, the meters at the CTA’s 17th 

Street traction power substation show the following results on August 1, 2007: 
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Zika Rebuttal, CTA Ex. 4.0 at 9. 

 Another way to verify the use of the CTA substations for through flow is to shut off the 

rectifiers at several CTA traction power substations, thereby removing any CTA load from the 
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circuits.  At the Harding substation, 120 amps still flowed on both lines.  At the East 63rd 

substation, the ammeter on both lines registered 100 amps with no CTA load.  This means that 

power was flowing through the station’s 12 kV bus, in one line and out the other line.  Zika 

Rebuttal at 10/147-153. 

 ComEd confirms that it plans for flow-through power using the CTA traction power 

substations in its notations on the Company’s own one-line diagrams.  For example, on two of 

the line diagrams produced to the CTA by ComEd are the following notations: 

 

 

Zika Rebuttal, CTA Ex. 4.0 at 3. 
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 The CTA receives no compensation from ComEd for the use of the traction power 

substations to assist ComEd in serving its other customers.  Certainly few, if any, other 

customers of ComEd provide this type of uncompensated service for ComEd. 

iv. Efficient use of energy and avoidance of adverse 
impact on mass transit must be considered in 
setting the Railroad Class rate. 

 The third area where the CTA is unique is the fact that on an annual basis there are 430 

million rides taken on the CTA.  As a provider of mass transit, the CTA uses energy efficiently 

and helps conserve a vital national resource.  In the time of $5 a gallon gasoline prices, the 

Commission must avoid any action that would have an adverse effect on mass transit. 

 In Docket No. 05-0597, this Commission said it  

must consider the potential adverse impact of utility rate increases on entities that 
provide public transportation.  The Commission desires to encourage the efficient 
use of energy and conservation of scarce resources. 

Docket No. 05-0597, Final Order at 190. 

 ComEd witness Crumrine stated that the Commission’s public policy statements were 

considered, but that ComEd “based our rates on the Cost of Service Study and the public policy 

considerations that we undertook – that we went through when we were designing the rates.”  Tr. 

at 1132/20-22.  Crumrine admitted that no facts had changed between December 2006 and 

October 2007 when the rate case was filed that would have caused the Commission’s public 

interest considerations that were identified in Docket No. 05-0597 to no longer be applicable.  

Tr. at 1138/2-9.  Nonetheless, ComEd proposed an increase of 124 per cent for the Railroad 

Class while seeking a system wide increase of 20 per cent.  Such a dramatic increase blatantly 

ignores the Commission’s public policy findings in Docket No. 05-0597. 
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 The benefits provided by the CTA for efficient use of energy and conservation of scarce 

resources have not diminished since Docket No. 05-0597.  If anything, in today’s economic 

environment and oil price run-up, the benefits are more pronounced.  As CTA’s Mr. Anosike 

testified, “[M]ass public transit is an important tool for not only conservation of energy but also 

provides a positive economic impacts and environmental benefits.”  Anosike Direct, CTA Ex. 

1.0 at 8/157-158.  Americans use more energy for transportation than for any other activity.  Id. 

at 8/160-161.  This is shown by the following graph: 

 

Anosike Direct, CTA Ex. 1.0 at 8. 

 Not only is public transit more efficient for transporting people than private automobiles, 

a fully loaded CTA train can take hundreds of cars of the road.  “Thus, to the extent that higher 

costs for electricity contribute to advancing the date of a CTA fare increase, passengers may 

return to cars rather than use mass transit.”  Anosike Direct, CTA Ex. 1.0 at 9/167-169.   
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 This also has a positive environmental effect as well since public transportation produces 

half as much emissions per passenger mile as trips by automobile.  Id. at 9/166.  This is shown 

by the following: 

 

Anosike Direct, CTA Ex. 1.0 at 9. 

 It is surprising that ComEd decided to ignore the Commission’s policy directives on 

promoting energy conservation and mass transit in this case, especially in light of ComEd’s own 

statements that one of the benefits of its “Smart Grid” proposal is to “[r]educe the distribution 

utility’s own environmental impact” by using Smart Grid to “substantially reduce the vehicle 

miles need to read and manage meters.”  Donnelly Direct, ComEd Ex. 15.0 at 9/188-189.  

During the hearing, Mr. Donnelly when asked if environmental benefits was one of the four 

principal categories of benefits of Smart Grid and whether it was appropriate for the Commission 

to consider environmental benefits answered: 
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 Well, I don’t know specifically whether the Commission can consider 
environmental benefits, but benefits that we see from increased—
decreased usage or better usage from customers or usage savings or 
reduced cars for meter readers that would drive reading meters, I believe 
are real savings are environmental savings to customers and to our service 
territory. 

Q. And you think that’s an important consideration that the Commission 
should take into account in evaluating Rider SMP; is that correct? 

A. Yeah, benefits to customers, I think, are an important consideration. 

Q. And taking cars off the road, I believe you said; is that correct? 

A. That would be one of the benefits of AMI. 

Tr. at 468/3-18. 

 The Commission should reaffirm its policy declarations from Docket No. 05-0597 to 

support efficient energy use and protect the users of mass transit from the effects that a 124 per 

cent increase in delivery service charges by ComEd would impose.  In addition, these contractual 

and public policy concerns should be required to be taken into consideration by ComEd in all of 

its future rate case filings before this Commission.  These considerations also should be required 

to be taken into account when the Railroad Class and ComEd jointly perform the class specific 

cost identification study. 

Conclusion 

 The CTA requests that the Administrative Law Judges issue a proposed order that: 

• Reaffirms the public policy declarations for the Railroad Class. 

• Rejects Riders SMP and SEA. 
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• Approves an across-the-board increase for all customer classes, or in the 

alternative, to set the Railroad Class rate increase at the lesser of the system-

average increase or the residential class increase 

• Orders ComEd to perform a cost identification study for the Railroad Class in 

cooperation with the Railroad Class members to be fully utilized as part of the 

customer class cost of service study submitted in ComEd’s next general rate case.  

 
 
      Respectfully submitted, 
 
      Marina Popovic 
      Kevin J. Loughlin 
      Chicago Transit Authority 
      Law Department 
      567 West Lake St., 5th Floor 
      Chicago IL 60661 
 
 
      ___/rcb/____________ 
      Richard C. Balough 
      Attorney at Law 
      53 W. Jackson Blvd. Ste. 936 
      Chicago IL 60604  
      312.834.0400 
      rbalough@balough.com 
 
 
      Attorneys for CTA 
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