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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
TransCanada Keystone Pipeline, LP 
 
Petition pursuant to Section 8-503, 
8-509, 15-101 and 15-401 of the 
Public Utilities Act for a certificate 
authorizing and directing 
construction and operation of a 
petroleum pipeline and granting 
authority to exercise eminent 
domain. 
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06-0458 

 
PROTECTIVE ORDER 

REGARDING CONFIDENTIAL AND PROPRIETARY INFORMATION 
 

In the above-styled proceedings (“this Proceeding”), it is anticipated that parties 
(each, a “Party” and collectively the “Parties”) may designate certain documents and 
information to be confidential and exempt from public disclosure.  Therefore, pursuant to 
83 Illinois Administrative Code §200.430, a Protective Order covering such documents 
and information is hereby issued to facilitate timely submission of information in this 
Proceeding and in any discovery conducted in this Proceeding.  This Protective Order 
shall control the production of information and documents in this Proceeding. 

 
1. In connection with their preparation for and litigation of this Proceeding, 

the Parties may disclose to each other information which includes Confidential 
Information.   The Confidential Information is of such a highly sensitive nature that 
improper disclosure would expose the Disclosing Party and Third Parties to an 
unreasonable risk of harm from their competitors and other customers, or would create 
a risk of harm to public safety or security.  

 A. In regards to information exchanged during the discovery phase of 
this proceeding, “Confidential Information” means any information or data, disclosed by 
a Party (the “Disclosing Party”) to the other Party (the “Recipient”) for purposes of this 
Proceeding and which (a) if in tangible form or other media that can be converted to 
readable form, is clearly marked as proprietary, confidential or private when disclosed, 
or (b) if oral or visual, is identified as proprietary, confidential or private on disclosure 
and is summarized in a writing so marked and delivered within ten (10) days following 
such disclosure.   

 B. As to matter sought to be entered into the record of this proceeding, 
“Confidential Information” means (i) trade secrets and commercial or financial 
information of a person or entity that are proprietary, privileged or confidential, or the 
disclosure of which may cause competitive harm, (ii) documents and information that 
would disclose the specific location of pipeline facilities in a High Consequence Area as 
defined in 49 C.F.R. §195.450 or in an Unusually Sensitive Area as defined in 49 C.F.R. 



06-0458 
Protective Order 

-2- 

§195.6, (iii) documents or information that the Disclosing Party obtained from an 
unrelated third party under an obligation to maintain the information as confidential, and 
(iv) such other categories of documents or information as is recognized as confidential 
under applicable law or by order of an Administrative Law Judge or the Commission in 
this docket.  The Confidential Information may contain information that is highly 
confidential to third-party entities that are not Parties to this Proceeding (“Third Parties”), 
including, without limiting the generality of the foregoing, information obtained from the 
U.S. Department of Transportation, Pipeline and Hazardous Materials Safety 
Administration (“PHMSA”), concerning an Unusually Sensitive Area as defined in 49 
C.F.R. §195.6. 

 C. No document or information shall be considered Confidential 
Information if it has been publicly disclosed previously or was lawfully received by the 
Disclosing Party from another source without an obligation of confidentiality. 

2. The terms “Disclosing Party” and “Recipient” include each Party’s 
corporate affiliates that disclose or receive Confidential Information.  The rights and 
obligations of the Parties hereto shall therefore also inure to such affiliates and may be 
directly enforced by or against such affiliates.  Commission Staff and other Commission 
personnel are governed by Sections 4-404 and 5-108 of the Public Utilities Act, 200 
ILCS 5/4-404 and 5/5-108, and Staff is subject to 83 Ill. Admin. Code 200.605 and 
200.1050(b) regarding the disclosure of information or documents designated as 
confidential or proprietary; for this reason Staff is not included within the definition of 
“Recipient” and is not subject to this Protective Order. 

3. Any Party, with due notice to the other Parties, may request the 
Commission to issue a ruling, on specific items, having terms conflicting with, and 
otherwise different than, the terms of this Protective Order (which request the other 
Parties shall be entitled to oppose), and any such ruling, if issued, shall supersede this 
Protective Order. 

4. Subject to the right of a Party to challenge the designation made by a 
Disclosing Party of documents and information as Confidential Information, the 
Commission orders that the Recipient of Confidential Information shall: 

(a) use the Confidential Information only for the purpose(s) of 
preparation for and litigation of this Proceeding and for no other 
Purpose(s); 

(b) restrict disclosure of the Confidential Information to Recipient’s 
employees with a “need to know” in connection with Recipient’s 
participation in this Proceeding and not disclose the Confidential 
Information to any other person or entity without the prior written 
consent of the Disclosing Party; 



06-0458 
Protective Order 

-3- 

(c) advise those employees who have access to the Confidential 
Information of their obligations with respect thereto under this 
Protective Order; 

(d) obtain an executed acknowledgement form as set forth in 
Attachment A from all employees prior to their access to the 
Confidential Information and deliver a copy of the executed 
acknowledgement form to the Disclosing Party; and 

(e) not copy any Confidential Information except as necessary for 
authorized employees with a “need to know” to perform their 
responsibilities with respect to the Proceeding, ensuring that all 
confidentiality notices are reproduced in full on such copies. 

5. For the purposes of this Protective Order only, “employees” includes 
persons employed by the Parties, any expert consultants or witnesses retained by the 
Parties, and counsel for the Parties.  As used in this Protective Order, a “need to know” 
means that the employee requires the Confidential Information to perform his or her 
responsibilities in connection with the Party’s participation in this Proceeding. 

6. The Parties shall have the right to object to the review of Confidential 
Information by any employee or agent of a Party.  Any dispute with respect to such 
claims shall be resolved by the Administrative Law Judge, the Commission or any court 
properly exercising jurisdiction over such dispute. 

7. The use of any Confidential Information provided by a Disclosing Party in 
this Proceeding shall be subject to the applicable rules of the Commission and nothing 
in this Protective Order constitutes, or shall be construed as, a determination that any 
such Confidential Information is discoverable, relevant or admissible in this Proceeding 
or any other proceeding or hearing. 

8. Recipient and its employees and agents shall use at least the same 
degree of care to avoid improper disclosure of the Confidential Information that 
Recipient uses to avoid improper disclosure of its own Confidential Information of like 
importance.  If Recipient discovers that such Confidential Information has been 
disclosed contrary to the terms of this Protective Order, Recipient shall immediately 
notify the Disclosing Party and take appropriate action to limit disclosure and retrieve 
any disclosed document(s) or other Confidential Information. 

9. Any testimony, exhibits, briefs or other pleadings containing Confidential 
Information that are filed by a Party with the Commission’s e-docket system shall be 
redacted to remove or hide the Confidential Information; the redacted version of any 
such document shall be filed on e-docket as the “Public” version and the unredacted 
version shall be filed on e-docket as the “Proprietary” version, and the filing party shall 
designate the longest time period allowed by the e-docket system for Proprietary status 
of the document.  In addition, the Party shall serve the “Proprietary” version only on 
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persons known to be entitled to receive Confidential Information pursuant to this 
Protective Order. 

10. When requested by the Recipient, the Disclosing Party shall provide a 
non-confidential resume of Confidential Information prior to disclosure of the actual 
Confidential Information to enable the Recipient to determine whether it will accept the 
Confidential Information.  Each Party has the right to refuse to accept any information 
under this Protective Order, and nothing obligates any Party to disclose to any other 
Party any particular information. 

11. If the Disclosing Party inadvertently fails to mark as proprietary, 
confidential or private information for which it desires confidential treatment, it shall so 
inform the Recipient.  In addition, if the Disclosing Party, at the time of disclosure, 
inadvertently fails to identify as proprietary, confidential or private oral or visual 
information for which it desires confidential treatment, it shall so inform the Recipient, 
provided that the Disclosing Party shall summarize the information in writing within ten 
(10) days thereafter.  The Recipient’s obligations under this Protective Order in 
connection with information encompassed by this paragraph shall commence upon 
notice from the Disclosing Party of the failure to properly mark or identify the 
information. 

12. Confidential Information, including permitted copies, shall be deemed the 
property of the Disclosing Party.  The Recipient shall, within twenty (20) days of a 
written request by the Disclosing Party, return all Confidential Information (or any 
designated portion thereof), including all copies thereof, to the Disclosing Party or, if so 
directed by the Disclosing Party, destroy such Confidential Information followed by a 
written statement that such destruction has occurred.  The Recipient shall also, within 
ten (10) days of a written request by the Disclosing Party, certify in writing that it has 
satisfied its obligations under this Paragraph.  The Disclosing Party may not request the 
return or destruction of the Confidential Information prior to the issuance of a final order 
by the Commission in this Proceeding (or, if an application for rehearing is filed in this 
Proceeding, prior to denial of the application for rehearing or completion of any 
proceedings on rehearing; or, if a petition for review of the final order in this Proceeding 
is filed, prior to issuance of the decision of the reviewing court on such petition for 
review), unless there is a breach of this Protective Order by the Recipient.  
Notwithstanding the above, Recipient’s counsel may retain a single copy of Confidential 
Information that has been made part of the evidentiary record or included in briefs or 
other pleadings filed in this Proceeding, provided that the Recipient continues to abide 
by the terms of this Protective Order with respect to any such Confidential Information. 

13. This Protective Order does not prohibit the disclosure of the Confidential 
Information when applicable law requires, including but not limited to, in response to 
subpoenas and/or orders of a governmental agency or court of competent jurisdiction.  
If Recipient, its employees or its agents receive an agency or court subpoena or order 
requiring such disclosure of the Confidential Information, Recipient shall immediately, 
and in no event later than three (3) days after receipt, provide written notification of such 
request to the Disclosing Party and give the Disclosing Party (and/or Third Parties) a 
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reasonable opportunity (presumptively ten (10) business days) to respond to protect its 
legal rights prior to Recipient producing any Confidential Information pursuant to this 
paragraph. 

14. In addition to the requirements specified in Paragraphs 4, 8, 9, 11, 12 and 
13 of this Protective Order, the disclosure of Confidential Information that is information 
obtained from or provided by PHMSA on a High Consequence Area or on an Unusually 
Sensitive Area may be subject to additional restrictions and limitations, and the 
Recipient may be subject to other responsibilities with respect to such information, in 
accordance with the requirements of PHMSA and 49 C.F.R. Part 195. 

 

Issued this 21st day of May, 2008.   

 

      Michael L. Wallace 

      Chief Administrative Law Judge 



 

ATTACHMENT A TO PROTECTIVE ORDER 

Illinois Commerce Commission Docket No. 06-0458 

 

I have read and agree to comply with and be bound by the terms and conditions of the 
Protective Order issued in Illinois Commerce Commission Docket No. 06-0458. 

 

Signature:          

 

Print Name:          

 

Title:           

 

Employed by:         

 

Representing:         

 

Address:          

 

               

 

               

 

Date:           


