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COMMONWEALTH EDISON COMPANY’S  
    RESPONSE TO MOTION TO DISMISS     

Commonwealth Edison Company (“ComEd”) responds as follows to the Village of 

Deerfield’s (“Deerfield”) Motion to Dismiss (“Motion”) the proceeding with prejudice: 

INTRODUCTION 

Section 16-125(e) of the Public Utilities Act (“Act”) (220 ILCS 5/16-125(e)) imposes 

significant liability on Illinois electrical utilities, but only in extraordinary,unusual 

circumstances, and it expressly allows the Commission to waive liability for various causes of 

interruptions, including for “[u]npreventable damage due to weather events or conditions.”  220 

ILCS 5/16-125(e)(1).  ComEd’s Verified Petition (“Petition”) and supporting evidence 

established both that no interruption met the test of the required extraordinary circumstances 

during the August 23, 2007 storm system (“August 23 Storm System”) and that, even if one had 

met this test, a waiver due to weather would be appropriate.   

Deerfield filed a motion to dismiss the Petition.  The Motion argues that Section 16-

125(e) should be read to include the effects of all major storms, and that ComEd has not proven 

that the effects of the August 2007 “once in a decade” storm system were “unpreventable.”  

Deerfield’s Motion should be denied as meritless for several reasons.  First, Deerfield’s reading 

of Section 16-125(e) is contrary to the plain language of the statute.  Second, and even more 
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fundamentally, Deerfield’s Motion relies heavily on factual assertions that are beyond the scope 

of a motion to dismiss and should be denied for that reason alone.  Third, Deerfield’s 

interpretation of the statute renders it unconstitutional.  The rules of statutory construction 

require ComEd’s reading of the statute as it does not have that result.  Finally, Deerfield’s claim 

that the August 23 Storm System did not cause “unpreventable” outages ignores the well-pled 

allegations of the Petition and clearly a fact question not ripe for disposition on a motion to 

dismiss. 

Furthermore, in its Response to ComEd’s Verified Petition, Staff suggested that the 

issues raised by ComEd’s Petition should be bifurcated1, since even a granting of a partial waiver 

could render moot all disputes over the meaning of the statute.  (See Staff’s Response to 

ComEd’s Verified Petition, pp. 4-5). ComEd, by separate motion, has agreed with Staff, and has 

filed a motion to bifurcate the proceeding.  ComEd notes that if this proceeding is bifurcated and 

a waiver is granted, Deerfield’s statutory construction argument would be moot, and will never 

need to be addressed. 

 

LEGAL STANDARD 

A motion to dismiss tests “whether the allegations of the complaint, when viewed in a 

light most favorable to the plaintiff, are sufficient to state a cause of action upon which relief can 

be granted.”  Borowiec v. Gateway 2000, Inc., 209 Ill. 2d 376, 808 N.E.2d 957, 961-62 (2004).  

In evaluating the Petition, “all well pleaded facts and reasonable inferences that can be drawn 

from those facts” must be taken as true and the Commission must “interpret the allegations in the 

complaint in the light most favorable to the plaintiff.”  Tuite v. Corbitt, 224 Ill. 2d 490, 509; 866 

                                                 
1 ComEd has filed a separate Motion to Bifurcate Proceedings which would implement Staff’s proposal. 
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N.E.2d 114, 126 (2006); see also Heastie v. Roberts, 226 Ill. 2d 515, 531, 877 N.E.2d 1064, 

1075 (2007).  The Petition may not be dismissed “unless it is clearly apparent that no set of facts 

can be proved that would entitle [ComEd] to recovery.”  Heastie, 877 N.E.2d at 1075; see also 

Borowiec v. Gateway 2000, Inc., 209 Ill. 2d 376, 808 N.E.2d 957, 961-62 (2004).   

ARGUMENT 

The Petition pleads sufficient facts to entitle ComEd to the relief that it seeks.  

Deerfield’s motion relies on flawed legal arguments and is premised on factual disputes that are 

not properly raised in a motion to dismiss.   

A. Deerfield’s Reading of Section 16-125(e)  
is Contrary to the Plain Meaning of the Statute 

Deerfield Misconstrues The Statutory Meaning Of “A Continuous Power Interruption” 

The primary problem with the Motion is that it misconstrues the statute.  Section 16-

125(e) applies, by its express terms, only 

[i]n the event that more than 30,000 customers of an electric utility are 
subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for four hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption.  (emphasis added). 

The key language of the statute is the use of the words “a continuous power interruption.”  

The General Assembly used “a” and the singular form of the word “interruption,” neither of 

which are plural words.  It also underscored that meaning by requiring that the interruption be 

“continuous,” a concept that cannot be met by multiple interruptions beginning and ending at 

different times.  Hadley v. Illinois Department of Corrections, 224 Ill. 2d 365, 371, 864 N.E.2d 
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162, 165 (2007); GMC v. State Motor Vehicle Review Board, 224, Ill. 2d 1, 13, 862 N.E.2d 209, 

219 (2007); Krautsack v. Anderson, 223 Ill. 2d 541, 552-53, 861 N.E.2d 633, 643 (2006). 

Additionally, the triggering language lacks any reference to a common “event or 

condition,” which is in stark contradistinction to the express inclusion of that concept in the 

language dealing with the damage waiver.  Lawrence v. Regent Realty Group, Inc., 197 Ill. 2d 1, 

10-12, 754 N.E.2d 334, 339-40 (2001); Cement Masons Pension Fund, Local 803, et al v. 

Randolph, 358 Ill. App. 3d 638, 644-46, 832 N.E.2d 228, 233-35 (2005).  In describing the 

granting of a waiver for a “power interruption,” the General Assembly used the plural form of 

“event” and “condition.”  The plain meaning of the statute indicates that the General Assembly 

intended that weather “events” or “conditions” can cause more than one power interruption.   

Had the General Assembly drafted the statute that Deerfield suggests, it would have 

written “In the event that a total of more than 30,000 customers of an electric utility are 

subjected to one or more power interruptions each lasting 4 hours or more during a common 

time period or event,” but it did not.  Furthermore, a statute that would have covered a broader 

range of outages would have stated something like “A waiver …may be granted … in instances 

in which the utility can show that the one or more power interruptions were the result of … (1) 

Unpreventable weather damage due to a weather event or condition,” but it did not. 

 Deerfield claims that Section 16-125(e) is triggered not only by a single continuous 

interruption affecting more than 30,000 customers, but also whenever a total of more than 30,000 

customers experience interruptions.  This interpretation is rebutted by the statute’s use of the 

word “interruption” in a singular form in Section 16-125(e).  Further, the word “interruption” is 

used in other subsections of Section 16-125 also to connote a singular event.  For example, 

Section 16-125(j), which sets forth a utility’s record keeping requirements, provides in part,”[A 
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utility’s] service record shall include, for each occurrence, the following information: … (7) The 

specific equipment involved in the fluctuation or interruption. … (9) A description of measures 

taken to remedy the cause of the power interruption or fluctuation.”  Once again, the General 

Assembly intentionally chose to use the word “interruption” in singular form and clearly asks a 

utility to record various information for every single continuous interruption.  To accommodate 

its interpretation of the statute, Deerfield asks the Commission to read Section 16-125(e) in 

isolation, which is contrary to the rules of statutory construction.  “It is not sufficient to read a 

portion of the statute in isolation.  We must, instead, read the statute in its entirety, keeping in 

mind the subject it addresses and the legislature’s apparent objective in enacting it.”  MD 

Electrical Contractors, Inc. v. Abrams, 2008 Ill. LEXIS 305 *8 (2008).   

Finally, Deerfield’s interpretation of “interruption” is contrary to the definition of 

interruption accepted in the industry.  See Petition, ¶ 10(d).  As these facts demonstrate, a 

consistent interpretation of “interruption” is plead in the Petition, therefore, they must be 

accepted as true for a motion to dismiss.  See Petition, ¶ 10(c) and (e ).  

Deerfield’s Motion is Premised on Arguments of Fact and Must be Denied 

Deerfield’s position, in contrast, is based largely on factual assertions that – in addition to 

being wrong – are nowhere found within the Petition itself.  Deerfield asserts that “[s]ince 

ComEd’s interpretation of the statute essentially makes it inapplicable to virtually all service 

interruptions, it renders the statute essentially meaningless” (Motion, ¶ 10).  This argument is 

premised on a purported “fact” argument, i.e., that single interruptions affecting 30,000 

customers are so non-existent or rare that the General Assembly could not possibly have meant 

to address them.  Support for this “fact” exists nowhere in the Petition.  Indeed, the Petition 

provides facts stating exactly the opposite in Paragraph 10(b) and (e) of the Petition: 
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b. Aggregation of thousands of distinct storm-related interruptions is 
also inconsistent with the purpose of Section 16-125 to induce utilities to 
take prudent and reasonable action to promote reliability. To read 
subsection (e) in such a way that it is inevitably triggered by virtually 
every major storm system does not serve that purpose. And, moreover, it 
risks penalizing ComEd even when it performed well, as it did here. 

e. Aggregation of interruptions would unconstitutionally subject 
utilities to liability without fault or possibility of rate recovery or types of 
interruptions that inevitably occur and that cannot be prevented by prudent 
and reasonable action.  If all interruptions related to the failure of any 
equipment occasioned by a single storm system were aggregated, ComEd 
would expect to have several such “interruptions” every year, regardless 
of how well and prudently its system is maintained.  The unrecoverable 
liability would be potentially crippling and would have the effect of 
denying ComEd the ability to recover its costs of service. 

A motion to dismiss is not the appropriate forum for the Commission to resolve purported factual 

disputes.  Tuite, 866 N.E.2d at 126 (“all well pleaded facts and reasonable inferences that can be 

drawn from those facts” must be taken as true ….”). 

The Motion if Granted Would Necessitate an Unconstitutional Reading of the Statute 

Finally, Deerfield’s motion seeks an interpretation of the statute that would 

unconstitutionally subject utilities to liability without fault or possibility of rate recovery for 

types of interruptions that inevitably occur and that cannot be prevented by prudent and 

reasonable action.  This is simply not a constitutional statutory interpretation. 

A statute should be construed so as to avoid grave doubts as to its constitutionality.  See 

Villegas v. Bd. of Fire & Police Commissioners of Village of Downers Grove, 167 Ill. 2d 108, 

124 (1995) (a state statute should be construed to avoid doubt as to constitutionality under 

federal or state law); Clark v. Martinez, 543 U.S. 371, 380-81 (2005) (“when deciding which of 

two plausible statutory constructions to adopt, a court must consider the necessary consequences 

of its choice.  If one of them would raise a multitude of constitutional problems, the other should 

prevail.”).  See Petition, ¶ 10(e).   
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A public utility “is entitled to just compensation and, to have the service, the customers 

must pay for it.”  Board of Public Utility Commissioners v. New York Tel. Co., 271 U.S. 23, 31 

(1926).  The Supreme Court has made clear that regulated rates “must give heed to all legitimate 

expenses that will be charges upon income during the term of regulation.”  West Ohio Gas Co. v. 

Public Util. Comm’ of Ohio, 292 U.S. 63, 74 (1935) (emphasis added).  West Ohio reversed as 

confiscatory denial of recovery of rate case litigation expenses, explaining that a “public utility 

will not be permitted to include negligent or wasteful losses among its operating charges,” but 

where “[t]here is neither evidence nor even claim that the conduct of the company’s 

representatives was open to . . . reproach,” then cost recovery must be allowed.  Likewise, 

ComEd’s right to recover “prudently and reasonably incurred costs” of providing service to the 

public is recognized as a matter of Illinois public utility law.  See, e.g., Citizens Util. Co. v. 

Illinois Commerce Comm’n, 124 Ill. 2d 195, 200-01 (1988).   

If Section 16-125(e) were to be interpreted to allow literally thousands of separate 

outages to be aggregated, especially in the context of storms, ComEd could be repeatedly liable 

for significant losses without the ability to recover those costs, even if it acted prudently and 

reasonably.  As the Petition alleges, “ComEd would expect to have several such ‘interruptions’ 

every year, regardless of how well and prudently its system is maintained.  The unrecoverable 

liability would be potentially crippling and would have the effect of denying ComEd the ability 

to recover its costs of service.”  Petition, ¶ 10(e).  By contrast, if the statute is read as actually 

written to require a single “continuous power interruption” affecting a large number of customers 

for an extended period-- it is at least facially possible that it could create a permissible 

presumption that ComEd had failed to act reasonably to prevent the outage or to restore service.   
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In short, Deerfield’s effort to interpret Section 16-125 in a manner that is contrary to its 

plain meaning, that relies on factual disputes with the allegations of the Petition, and that is likely 

to be unconstitutionally confiscatory must be rejected.2 

B. ComEd’s Well Pled Facts, Treated as 
True, Entitles ComEd to a Waiver 

Section 16-125(e) provides that a “waiver of the requirements of this subsection may be 

granted by the Commission in instances in which the utility can show that the power interruption 

was a result of …  (1) Unpreventable damage due to weather events or conditions.”  ComEd 

plead facts to establish its prima facie claim to a waiver.  Those facts include:  

The extraordinary destructive force of the August 23 Storm System greatly 
exceeded that required to cause widespread and severe damage to a 
properly designed and maintained utility distribution system. ComEd 
could not reasonably and prudently have prevented the damage to its 
distribution system caused by the August 23 Storm System, or the 
resulting interruptions. 

Petition, ¶ 7.  ComEd further states: 

The damage to ComEd’s distribution system and the resulting 
interruptions were not caused by any omission or defects in ComEd’s 
distribution system, but were unpreventable consequences of the severity 
and extent of the August 23 Storm System. As described above, the 
August 23 Storm System was extreme. It was the most destructive weather 
system affecting northern Illinois since March 1998. In category after 
category – wind speed, lightning strikes, rain rate, flooding, and tree 
damage – the August 23 weather far exceeded the norm and, in respects, 
exceeded that level that a well-designed and maintained distribution 
system can face without incurring damage. The geographic extent of the 
weather also contributed to the number and duration of the resulting 
interruptions. 

… 

The damage to ComEd’s distribution system as a result of the August 23 
Storm System were a direct result of weather that was outside of ComEd’s 

                                                 
2  To the extent they are also raised in the testimony or briefs filed by the Village or other parties, ComEd 

will discuss each of these issues in further detail in its response, currently due May 30.    
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control. The ensuing actual damages incurred by ComEd’s customers, 
municipalities, counties, and other local governments were likewise not 
preventable, but were the result of that extreme weather.  

Petition, ¶¶ 12, 14.   

Furthermore, attached as Appendix A to ComEd’s Petition was a listing of every outage 

resulting from the August 23 Storm System that detailed the date and time the outage started, the 

date and time the service was restored, outage duration in minutes, location of the outage, the 

number of customers affected, the equipment involved and the restoration and remediation.  

ComEd assessed and categorized each outage and the damage to ComEd’s system that caused 

these outages was not preventable as ComEd is in compliance with its general maintenance 

standards.  Nothing in Section 16-125(e), or the Act read as a whole, implies that to avoid 

liability under Section 16-125(e), ComEd had to – or, indeed, lawfully could – take actions 

beyond what a reasonable and prudent utility would do.  See, Candlewick Lake Util. Co. v. 

Illinois Commerce Comm., 122 Ill. App. 3d 219, 227, 460 N.E.2d 1190, 1196 (1983) (The utility 

has the burden of proving that any operating expense for which it seeks reimbursement directly 

benefits the ratepayers or the services which the utility renders.”).  

Deerfield alleges that these facts are not sufficient.  Nothing in Section 16-125(e) or the 

Commission’s rules of practice requires ComEd to allege additional facts.  Nor does Deerfield 

provide any explanation of why it is insufficient to allege exactly what the statute requires: that 

the damage was caused by weather events and was unpreventable.  Should Deerfield wish to test 

ComEd’s evidence, it may do so at trial, but there is no insufficiency in what ComEd provided in 

the Petition. 

Nor is there merit to Deerfield’s suggestion that ComEd must not only show that the 

storm front related damage was unpreventable by reasonable and prudent utility action, but also 

that it was physically unpreventable even by imprudent and unreasonable actions (e.g., burying 
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the entire distribution system in hardened concrete).  This argument is contrary to the purpose of 

the statute and the Act as a whole, which is designed to foster prudent and reasonable actions by 

the public utility.  Nothing in Section 16-125(e), or the Act read as a whole, implies that to avoid 

liability under Section 16-125(e), ComEd had to – or, indeed, lawfully could – take actions 

beyond what a reasonable and prudent utility would do.   

Finally, ComEd notes that Deerfield also claims that ComEd has not shown that “the 

breakdown of portions of its distribution system were each caused by unpreventable damage due 

to weather events or conditions.”  (Motion, ¶13 (emphasis added))  Although ComEd has 

actually made such a showing,3 this argument by Deerfield unwittingly acknowledges that the 

word “interruption” refers to consequences of the individual breakdowns, just as ComEd says.  

Deerfield cannot claim that the word “interruption” means the entire effect of the storm, 

collectively, and at the same time argue that for purposes of a waiver ComEd must separately 

allege that each “breakdown” was caused by unpreventable weather.   

CONCLUSION 

A plain reading of Section 16-125(e) limits it to circumstances where “more than 30,000 

customers of an electric utility are subjected to a continuous power interruption of 4 hours or 

more….”  No such continuous power interruption occurred during the August 23 Storm System.  

If Deerfield wishes to advance a theory of statutory construction based on evidence that the 

words should be read in some other way, or that in practice a literal reading renders the statute 

meaningless, it is free to make those arguments.  But, regardless of how wrong Deerfield is, 

these are factual arguments that must be made and supported by fact, not arguments that can be 

                                                 
3 It is quite possible, for example, to prove that numerous interruptions were caused by unpreventable 

weather damage through statistical evidence. 
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advanced on a motion to dismiss.  Furthermore, if ComEd’s Motion to Bifurcate the Proceedings 

is granted, Deerfield’s Motion should be denied because the statutory construction issue would 

be rendered moot and the waiver issue is a clear question of fact and not proper for disposition 

on a motion to dismiss.  Finally, accepting as true all well pleaded facts and reasonable 

inferences that are drawn from those facts, it is clear ComEd has made a case for a waiver of any 

liability regardless of meaning ascribed to Section 16-125(e)4.   

WHEREFORE, for all of the reasons that are set forth above, Commonwealth Edison 

Company respectfully requests that the Commission deny the Motion to Dismiss filed by the 

Village of Deerfield. 

                                                 
4 In its prayer for relief, not only does Deerfield seek dismissal of ComEd’s Petition but also requests 

damages.  The relief sought is clearly improper and is outside the scope of this proceeding. 
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Dated:  May 16, 2008 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:       

One of the attorneys for 
Commonwealth Edison Company 

E. Glenn Rippie 
FOLEY & LARDNER LLP 
321 North Clark Street, Suite 2800 
Chicago, Illinois 60610 
(312) 832-4400 
grippie@foley.com 

Darryl M. Bradford  
Senior Vice President & General Counsel 
Douglas Graham 
Associate General Counsel 
COMMONWEALTH EDISON COMPANY 
440 South LaSalle Street, Suite 3300 
Chicago, Illinois 60603 
312-394-7541 
darryl.bradford@exeloncorp.com 
douglas.graham@exeloncorp.com 

Phillip A. Casey 
SONNENSCHEIN NATH & ROSENTHAL LLP 
7800 Sears Tower 
233 South Wacker Drive 
Chicago, Illinois  60606-6404 
312-876-8000 
pcasey@sonnenschein.com 

Counsel for Commonwealth Edison Company 
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