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 Pursuant to 83 Ill. Adm. Code 200.190 and the schedule adopted in the Notice of 

Administrative Law Judge’s Ruling issued April 30, 2008, Staff of the Illinois Commerce 

Commission (“Staff”), by and through its undersigned attorneys, hereby files its 

response to the Village of Deerfield’s Verified Motion to Dismiss Commonwealth Edison 

Company’s Verified Petition (“Motion”) filed on April 15, 2008. 

I. INTRODUCTION 

 On September 21, 2007, Commonwealth Edison Company (“ComEd”) filed a 

Verified Petition (“Petition”) that it captioned as a “Petition to determine the applicability 

of Section 16-125(e) liability to events caused by the August 23, 2007 storm front.”  

Petition, p. 1.  The Petition seeks two distinct remedies or forms of relief.  First, the 

Petition seeks “a determination that none of the interruptions resulting from the August 

23 weather damage subjected more than 30,000 ComEd customers to a continuous 

power interruption of four hours or more.”  Petition, p. 2.  This request for relief will be 

referred to in this Response as the “Legal Liability Determination Request.”  In the 

alternative, ComEd “requests that the Commission grant it a waiver of liability under 
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Section 16-125(e)(1) as these interruptions were the result of ‘[u]npreventable damage 

due to weather events or conditions.’”  Id.  This request for relief will be referred to in 

this Response as the “Weather Waiver Request.” The Motion filed by the Village of 

Deerfield (“Deerfield” or “Movant”) seeks to dismiss with prejudice both requests for 

relief contained in ComEd’s Petition.  On November 27, 2007, ComEd filed 

Supplemental Data that responded to specific questions posed by Staff, which data was 

verified by Mr. Carl Segneri, Vice President, ComEd Quality Services (the 

“Supplemental Filing”).  Staff respectfully disagrees with Movant because, as explained 

below, there are clear questions of fact with respect to the Weather Waiver Request and 

the motion to dismiss the Legal Liability Determination Request with prejudice is 

premature and procedurally improper at this juncture.  

II. STANDARD FOR REVIEW OF A MOTION TO DISMISS 

 The standards applicable to motions to dismiss in Illinois courts are well 

established.  In considering a motion to dismiss the court must “accept as true all well-

pleaded facts and all reasonable inferences that may be drawn from those facts” and 

“construe the allegations in the complaint in the light most favorable to the plaintiff.”  

Young v. Bryco Arms, 213 Ill. 2d 433, 441 (2004); see also City of Chicago v. Beretta 

U.S.A. Corp., 213 Ill. 2d 351, 364 (2004).  The question presented by a motion to 

dismiss is “whether the allegations of the complaint, when viewed in a light most 

favorable to the plaintiff, are sufficient to state a cause of action upon which relief can 

be granted”; and “a trial court is to dismiss the cause of action only if it is clearly 

apparent that no set of facts can be proven which will entitle the plaintiff to recovery.”  

Borowiec v. Gateway 2000, Inc., 209 Ill. 2d 376, 808 N.E. 2d 957, 961-962 (2004). 
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 Thus, the Commission must accept as true all facts alleged or stated by the 

petitioner in its Petition, pre-filed testimony, and other supporting documents.  The 

Commission is further be required to accept all reasonable inferences to be drawn from 

those facts, and to construe all allegations in those filings in the light most favorable to 

the petitioner – in this case ComEd. 

III. WEATHER WAIVER REQUEST 

 Section 16-125(e) imposes liability for actual damages resulting for certain power 

interruptions and provides, in relevant part, as follows: 

 In the event that more than 30,000 customers of an electric utility 
are subjected to a continuous power interruption of 4 hours or more that 
results in the transmission of power at less than 50% of the standard 
voltage, or that results in the total loss of power transmission, the utility 
shall be responsible for compensating customers affected by that 
interruption for 4 hours or more for all actual damages, which shall not 
include consequential damages, suffered as a result of the power 
interruption. The utility shall also reimburse the affected municipality, 
county, or other unit of local government in which the power interruption 
has taken place for all emergency and contingency expenses incurred by 
the unit of local government as a result of the interruption. 

220 ILCS 5/16-125(e).  Pursuant to Section 16-125(e)(1), the Commission may grant a 

waiver of the requirements of Section 16-125(e) if “the utility can show that the power 

interruption was a result of …[u]npreventable damage due to weather events or 

conditions.”  220 ILCS 5/16-125(e). 

 In its Motion the Village of Deerfield alleges that ComEd has not met its burden 

of proving that all of the power interruptions were the result of unpreventable damage 

due to weather events or conditions.  Motion at 6-7.  Specifically, Deerfield claims that 

the record is “devoid of any showing that any outage caused by the august 23, 2007 

Storm was a result of unpreventable damage due to weather events or conditions.  Id. 
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at 6 (emphasis in original).  Deerfield further claims that “ComEd must show that the 

breakdown [SIC] of portions of its distribution system were each caused by 

unpreventable damage due to weather events or conditions.”  Id. at 7 (emphasis in 

original). 

 Staff respectfully disagrees with Movant’s assertions.  At a minimum, the Petition 

and record in this proceeding establish that there are questions of fact with respect to 

the Weather Waiver Request that compel rejection of Deerfield’s Motion.  ComEd’s 

Petition and Supplemental Filing describe the design, construction, and maintenance of 

its electric delivery system, the specific weather events that occurred on August 23 – 

24, 2007, the number and causes of the service interruptions, and other factors 

involving and affecting system operation and ComEd’s restoration of service to its 

interrupted customers.  As explained by Staff witness Linkenback, ComEd described its 

design standards and its maintenance and tree trimming programs, and ComEd’s 

asserted actions in these areas are satisfactory.  See ICC Staff Ex. 1.0 at 7-8.  ComEd 

also provided data demonstrating that lightning strikes and severe winds (including a 

brief EF-1 Tornado) occurred in the areas experiencing damage and exceeded 

applicable design standards.  Id.  ComEd also described the causes of the outages, 

including a statement that lightning caused 1,294 (30%) of the approximately 4,300 

sustained equipment outages that interrupted service to approximately 262,700 (41%) 

of the 639,176 customers whose service was interrupted.  Id. at 7; Supplemental Filing 

at ComEd Q3 Attachment.  While the Motion downplays the outage listing provided by 

ComEd, the fact remains that the outage listing describes each outage and the 

equipment involved.   
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 The Motion makes no mention of most of the above-referenced data, information 

and allegations, and on that basis incorrectly asserts that the Weather Waiver Request 

is not supported and should be dismissed.  The very nature of severe weather outages 

requires indirect or circumstantial proof that severe weather caused system damage 

resulting in outages.  ComEd’s Petition and the record in this proceeding establish that 

weather conditions exceeding reasonable engineering design standards (i.e., 

unpreventable) occurred in ComEd service territory on August 23, 2007, and that 

ComEd’s system (lines, poles, transformers and other equipment) experienced damage 

consistent with damage from the severe weather that occurred.  Further, the outage 

information provided by ComEd indicates a significant increase in outages at the time 

the storm front moved into ComEd’s service territory, a pattern consistent with damage 

and outages resulting from severe weather.  See ICC Staff Ex. 1.0 at 6.  At a minimum, 

this information establishes that there are questions of fact regarding the Weather 

Waiver Request that require a denial of Deerfield’s Motion.  Of course, Staff would 

welcome any additional data or information bearing on the causes of the outages and 

their relation to the severe weather conditions that occurred. 

IV. LEGAL LIABILITY DETERMINATION REQUEST 

 Deerfield also seeks dismissal of the Legal Liability Determination Request on 

various grounds relating to ComEd’s interpretation of Section 16-125(e) of the Public 

Utilities Act.  While Staff generally agrees with Deerfield’s arguments regarding 

ComEd’s legal position on the Legal Liability Determination Request, the motion to 

dismiss the Legal Liability Determination Request is premature and should not be acted 

upon at this time.  If the Commission grants ComEd’s request for a Weather Waiver 
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Request, the issues raised and relief sought by the Legal Liability Determination 

Request will become moot.  Accordingly, Staff recommended in its Response to the 

Petition that this proceeding be bifurcated to first address the testimony and arguments 

regarding the Weather Waiver Request.  If the Commission grants ComEd’s Weather 

Waiver Request, ComEd could and should withdraw or dismiss its Legal Liability 

Determination Request without prejudice.  If the Commission denies ComEd’s Weather 

Waiver Request, then the parties could fully brief the Legal Liability Determination 

Request.  This approach not only supports a more efficient and productive use of the 

parties’ time and resources, but it is also consistent with and required by Section 16-

125(e) and (f).  Section 16-125(f) provides that “c]ustomers with respect to whom a 

waiver has been granted by the Commission pursuant to subparagraphs (1)-(4) of 

subsections (e) and (f) shall not count toward the 30,000 customers required therein.”  

220 ILCS 5/16-125(f) (emphasis added).  Thus, Section 16-125 requires a 

determination of any “waiver” request in order to determine if the liability provisions of 

Section 16-125 apply in the first place. 

V. DEERFIELD’S REQUEST FOR NEW RELIEF 

 Finally, Deerfield, in what appears to be its prayer for relief (entitled 

“Conclusion”), requests, among other things, that the Commission order “ComEd to pay 

all actual damages to all of ComEd’s customers who were without power for four hours 

or more at the same time during and after the August 23, 2007 Storm.”  Motion at 7.  

Neither Deerfield nor any other party has filed a counterclaim to ComEd’s Petition, and 

the relief requested by Deerfield in the Motion is beyond the scope of this docket and 

not supported by any pleading.  Moreover, an order requiring ComEd to pay actual 
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damages to its customers would clearly need to be based upon a full evidentiary record.  

Further, this request presumes facts not in the record (e.g., that weather conditions 

were preventable); facts that inherently must be contrary to the facts ComEd pled in its 

Petition.  As noted above, the facts ComEd pled in its Petition must be accepted as true 

for the purposes of deciding a motion to dismiss.  Consequently, this request appears to 

be entirely inconsistent with the pleadings in this Docket and Deerfield’s request that 

ComEd’s Petition should be dismissed with prejudice.   

 

 WHEREFORE, for the reasons set forth above, Staff respectfully requests that 

the Commission deny Movant’s motion to dismiss the Petition. 

 

       Respectfully submitted, 
 
 
 
       ___________________________ 
       Counsel for the Staff 

of the Illinois Commerce Commission 
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