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COMMONWEALTH EDISON COMPANY’S  
MOTION TO BIFURCATE THE PROCEEDING 

Commonwealth Edison Company (“ComEd”), by its attorneys, respectfully moves the 

Administrative Law Judge (“ALJ”), pursuant to 220 ILCS 5/9-201 and 83 Ill. Adm. Code 

§ 285.140, to bifurcate this proceeding in order to first address the issue of whether the Illinois 

Commerce Commission (“Commission”) should grant ComEd a waiver of liability pursuant to 

Section 16-125(e) of the Public Utilities Act (“Act”) (220 ILCS 5/16-125(e)).  In support of its 

Motion, ComEd states: 

1. On August 23, 2007, a storm system of extraordinary strength moved through 

ComEd’s service territory, spawning several severe thunderstorm cells, at least one of which 

produced tornado activity (“August 23 Storm System”).  As a result, a large number of 

customers of ComEd’s distribution system experienced electrical service outages of four hours or 

more, although no single interruption (as that term is defined in Section 16-125(j) of the Act for 

Commission reporting requirements) was responsible for 30,000 or more customer outages.   

2. On September 21, 2007, ComEd filed a Petition (“Petition”) asking the 

Commission to determine that the customer outages resulting from the August 23 Storm System 

could not be aggregated in a manner to trigger Section 16-125(e) liability or, in the alternative, to 
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grant a waiver of any liability on the grounds that the customer outages were the result of 

unpreventable damage due to weather events or conditions.   

3. The objections to ComEd’s request raise several complex factual and legal issues, 

including not only the plain meaning of Section 16-125, but also questions such as: 

• What is the purpose of the Section 16-125(e)?   

• Is the statute successful if utilities are incented to take actions to ensure that the 
statute’s damages provision is not triggered, or does that render the statute 
“meaningless?” 

• Is there now or, was there at the time the statute was passed a realistic risk that an 
individual “interruption”, could affect more than 30,000 customers for more than four 
hours? 

• What actions can be performed, and what actions have utilities employed, to reduce 
the risk of an individual “interruption” affecting more than 30,000 customers for 
more than four hours? 

• Would it make the statute “effectively meaningless” to hold that Section 16-125(e) is 
aimed at mitigating or eliminating the risk of the failure or operation of a single 
component, or simultaneous failure or operation of physically and directly connected 
components, and compensating customers in the event that this does occur and no 
waiver is granted? 

• Would it be constitutionally improper to construe Section 16-125(e) to hold utilities 
per se liable for damage resulting from regularly occurring or anticipated events at 
the same time as it bars recovery of the resulting reasonable and prudent costs? 

4. These questions need not be addressed and answered if the Commission finds that 

the circumstances surrounding the August 23 Storm System would in any event warrant a waiver 

of any liability that might result under Section 16-125(e).  As Staff noted in its response to 

ComEd’s Petition, the determination concerning the application of Section 16-125(e) to the 

August 23 Storm System would be rendered moot by the granting of such a the waiver.  Staff is 

correct.  Moreover, in Staff’s view, a waiver finding must precede any determination of the 

application of Section 16-125.  (Staff Response, pp. 4-5)  Although ComEd can identify 
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instances where this would not be the case, it accepts that were a waiver granted, there would be 

no remaining legal question presented as to whether a triggering “interruption” occurred under 

any view of the Act.   

5. Based on its assessment of the statute and the events of August 23, the Staff 

recommended in its response that the proceeding be bifurcated as described above.  (Staff 

Response, pp. 4-5)  ComEd reaches the same conclusion.  Bifurcating this proceeding would 

result in a more efficient use of limited Commission resources, and reduce the cost of litigation 

for the other parties.  Moreover, bifurcating the case will unreasonably prejudice no party.  If a 

waiver is granted, no issue will remain and this docket may be terminated without needless effort 

having been expended.  Conversely, if it is denied, the Commission can proceed to decide the 

legal question based on a record where the issue of whether the customer outages resulting from 

the August 23 Storm System can be aggregated to trigger Section 16-125(e) liability is actually 

posed.   

6. In view of the schedule set by the Administrative Law Judge on February 26, 

2008 and the schedule set for briefing on the Motion to Dismiss filed by the Village of Deerfield 

(“Deerfield Motion”) on April 30, 2008, ComEd suggests that the parties proceed to complete 

the briefing on the Deerfield Motion, and that ComEd file its reply testimony and legal argument 

limited to whether it is entitled to a waiver.  Assuming the Deerfield Motion is not granted (if it 

is, the balance of the schedule is moot), the evidentiary hearing will then proceed as scheduled 

on the waiver issue only.  If the Commission based on a full evidentiary record grants ComEd a 

waiver with respect to the August 23 Storm System, then this proceeding ends as ComEd would 

withdraw the remaining issues connected with when Section 16-125(e) applies.  However, if the 
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Commission denies ComEd a waiver, then a schedule for addressing the remaining legal issues 

can be established.   

7. ComEd has contacted Staff concerning this Motion and Staff has indicated that it 

does not object to the granting of this Motion. 

WHEREFORE, for all of the reasons that are set forth above, Commonwealth Edison 

Company respectfully moves the Administrative Law Judge to grant its Motion to Bifurcate the 

issues this proceeding. 

Dated:  May 16, 2008 
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COMMONWEALTH EDISON COMPANY 

By: __________________________________
One of the attorneys for 
Commonwealth Edison Company 

 
E. Glenn Rippie 
FOLEY & LARDNER LLP 
321 North Clark Street, Suite 2800 
Chicago, Illinois 60610 
(312) 832-4400 
grippie@foley.com 
 

Darryl M. Bradford  
Senior Vice President & General Counsel 
COMMONWEALTH EDISON COMPANY 
440 South LaSalle Street, Suite 3300 
Chicago, Illinois 60603 
312-394-7541 
darryl.bradford@exeloncorp.com 
 Phillip A. Casey 

SONNENSCHEIN NATH & ROSENTHAL LLP 
7800 Sears Tower 
233 South Wacker Drive 
Chicago, Illinois  60606-6404 
312-876-8000 
pcasey@sonnenschein.com 
 

Counsel for Commonwealth Edison Company 
 
 

04837
EGR


